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SELYA, Circuit Judge. In md-trial, defendant-appellant

Luis E. Negrén-Narvaez (Negréon) pleaded guilty to three drug-
trafficking counts and one count of aiding and abetting the
possession of a firearm in connection with a drug-trafficking
transacti on. The district court inposed sentence, and Negroén
appealed. He clainms that his guilty plea as to the firearns count
| acked an adequate factual predicate and asks us to set it aside.
Alternatively, he asserts that his guilty plea to the firearns
count resulted from ineffective assistance of counsel. After
careful consideration of the briefs and the record, we uphold the
district court's acceptance of the appellant's guilty plea and
dismss the ineffective assistance of counsel claim wthout
prejudice to the appellant's right to reassert it under 28 U S. C
§ 2255.
I.

Background

The material facts are | argely uncontested. On March 27,
2003, two officers of the Puerto Rico Police Departnent, acting on
a tip, began surveillance of a black Mazda autonobile parked in
front of a residence in Toa Alta. Shortly thereafter, one officer
observed the appellant come out of the house carrying a | arge bag.
The bag contained smaller bags filled with what appeared to be a
white powder. The appellant passed the large bag to a man | ater

identified as Mtchell Atanasio-Reyes (Atanasio), who then entered
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the vehicle. The appellant returned to the house while Atanasio
waited in the car. When the appellant reenerged, the officers
arrested both men. Following the arrests, the officers seized a
backpack contai ni ng cocai ne and nmarijuana fromAtanasi 0's vehicle.

The officers al so recovered a .40 caliber pistol. There
is a salient factual dispute relating to this weapon. One officer
testified that he had seen the appellant place the gun into his
wai st band; the other testified that he had renoved the gun fromthe
appel lant's person coincident with the arrests. The appel | ant
contradi cted these accounts. He clained that he did not have the
weapon and that the police had recovered it frominside the black
Mazda.

In short order, a federal grand jury indicted the
appel l ant and At anasi o on three counts of aiding and abetting each
ot her in the possession of narcotics with intent to distribute, see
21 U S.C 8§ 841(a)(1l); 18 U S.C. 8 2, and one count of aiding and
abetting each other with respect to the possession of a firearmin
furtherance of a drug-trafficking schene, see 18 U S.C. 8§ 2,
924(c)(1)(A).* A jury trial comenced on July 23, 2003. On the
eighth day of trial, the appellant decided to change his plea.
During t he change-of - pl ea col | oquy, he confirned his understandi ng

of the charges agai nst hi mand accept ed t he governnment's versi on of

The grand jury naned Atanasi o as a codefendant. Since this
appeal deals solely with Negrén, we eschew any further reference to
t he proceedi ngs agai nst Atanasio.
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the facts. Nevert hel ess, when the district court asked how he
wanted to plead to the four counts, he initially replied: "One,
two and three guilty, because the gun was in the car."

This response sparked sone confusion as to the
appel l ant's stance vis-a-vis count four (the firearns count). The
district court essayed further questioning and then recessed the
hearing in order to permt the appellant and his | awer to confer.
After the hearing resunmed, the court satisfied itself that the
appel lant, at the very least, knew of the gun's presence in the
vehicle. The court thereupon accepted the changed plea as to al
four counts, ordered the preparation of a presentence report (PS
Report), and schedul ed the disposition hearing for Septenber 30,
2003.

At the disposition hearing, the appellant infornmed the
court that he desired to withdraw his guilty plea. This desire
apparently stemmed fromthe appel | ant' s newf ound know edge t hat t he
officers who had testified against him subsequently had been
arrested on charges that they had fabricated evidence in other
cases. The court inforned the appellant of the obvious —that he
had changed hi s pl ea i ndependently of any all eged police m sconduct
—and that he would have to show that the plea did not conmply with
the requirements of Fed. R Cim P. 11 in order to withdraw it.
At that point, the appellant's counsel suggested that the plea to

count four mght have been involuntary due to the pressure of the



trial, conpounded by the testinony of the allegedly corrupt
of ficers.

The district court prudently halted the proceedi ngs and
offered to give the appellant tine to investigate the new
i nformati on and deci de whether to nove to withdraw his plea. The
appel | ant agreed t hat ten wor ki ng days woul d be sufficient for that
purpose, and his trial counsel declared that he would file a Rule
11 motion challenging the validity of the plea if he found sone
arguabl e ground to support it. The ten-day period cane and went,
but the appellant eschewed the filing of a Rule 11 notion.

On Cctober 29, 2003, the district court reconvened the
di sposition hearing. The court sentenced the appellant to serve
concurrent 121-nonth incarcerative terns on each of the three drug-
trafficking counts and a consecutive 60-nonth i ncarcerative termon
the firearns count. This appeal foll owed.

II.

The Guilty Plea on Count Four

Bef ore us, the appell ant endeavors to resurrect the Rule
11 challenge that he opted not to raise in the court bel ow I n
evaluating this effort, we begin with first principles.

It is well established that a defendant does not have an

absolute right to withdraw a qguilty plea. United States v.

Gonzal ez-Vazquez, 34 F.3d 19, 22 (1st Cir. 1994). Prior to the

i nposition of sentence, a defendant may be allowed to withdraw his
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plea if he can establish, to the trial court's satisfaction, that
a "fair and just reason” for withdrawing the plea exists. United
States v. Pellerito, 878 F.2d 1535, 1537 (1st G r. 1989); Fed. R
Cim P. 11(d)(2)(B). In determning the weight to be attached to
a proffered reason, a court ordinarily should focus on whet her any
of Rule 11's core concerns have been inplicated, that is, whether
the plea, when entered, was voluntary, intelligent, and know ng.

United States v. MDonald, 121 F.3d 7, 11 (1st Gr. 1997);

Gonzal ez- Vazquez, 34 F.3d at 23. O her factors that should be

considered in the decisional calculus include "the force of the
defendant's proffered reason; the timng of the request; the
defendant's assertion of |egal innocence (or the lack of such an

assertion); and the likely voluntariness of the plea, given the

newy enmergent circunstances.” United States v. Doyle, 981 F.2d
591, 594 (1st Gr. 1992). "If the conbi ned wei ght of these factors
tilts in the defendant's favor,"” then the trial court, before

ruling, also should factor into the equation "the quantum of
prejudice, if any, that will inure to the governnent." 1d.

In this instance, the appellant chall enges only his plea
to count four. In nmounting that chall enge, he does not actually
argue that his plea was involuntary, unintelligent, or unknow ng
(al though he parrots that terminology in his brief). Instead, he
makes a rel ated, but sonmewhat different, argunent. He points out

that a guilty plea cannot be accepted in a vacuum Rather, the



record nust show a factual basis sufficient to justify the plea.
Fed. R Cim P. 11(b)(3). Building on this foundation, the
appel l ant argues that, given his contradictory statenents anent the
gun and hi s occasi onal professions of innocence as to the firearns
charge, there was an inadequate factual predicate for his plea to
count four. So viewed, the gist of the argunment that he makes is
not that the district court should have all owed himto w thdraw t he
pl ea despite the absence of any notion to that effect, but, rather,
that the court abused its discretion by accepting it in the first
pl ace. W explore that argunent.

The Crimnal Rules require a nisi prius court to
determ ne that an adequate factual basis underpins a guilty plea
before accepting the plea. See Fed. R Cim P. 11(b)(3). At its
nost abecedarian | evel, the requirenent that a guilty plea nust be
supported by an adequate factual basis ensures that the conduct to
whi ch the defendant admits constitutes the crinme with which he is

charged. See United States v. Ventura-Cruel, 356 F.3d 55, 59-60

(1st Gr. 2003). This protects a defendant "who is in the position
of pleading voluntarily with an understandi ng of the nature of the
charge but without realizing that his conduct does not actually
fall within the charge.” 1d. (quoting Fed. R Crim P. 11 advi sory
commttee's note (1966 anmendnent)).

Agai nst this backdrop, it is readily evident that a court

to which a guilty plea is tendered has a duty to ascertain whet her



the record permts a conclusion that the plea has a rational basis

infact. United States v. Gandi a- Maysonet, 227 F.3d 1, 6 (1st Cr.

2000). The conponent facts may cone either fromthe defendant's
adm ssions and concessions or fromcredi bl e evidence proffered by
t he governnent and not contradicted by the defendant. 1d.

We caution that this Rule 11 inquiry is not designed to
be a test of guilt versus innocence. The plea-taking court need
only be persuaded that sufficient evidence exists to permt a
reasonabl e person to reach a finding of guilt; "[t]he court need
not be convi nced beyond a reasonabl e doubt that the defendant is in

fact guilty.” United States v. Webb, 433 F.2d 400, 403 (1st Gr

1970).
Under ordinary circunstances, we review the district
court's acceptance of a guilty plea for abuse of discretion. See

Doyle, 981 F.2d at 594; United States v. Kobrosky, 711 F.2d 449,

454 (1st CGr. 1983). Here, however, the appellant seeks to pursue
an issue that he failed to pursue in the district court despite
having had anple opportunity to do so. Qur review of the
sentencing court's action is, therefore, limted to plain error.

United States v. Vonn, 535 U.S. 55, 58-59 (2002); United States v.

Cheal , 389 F.3d 35, 40 (1st Cir. 2004).
We have stated that:
Review for plain error entails four show ngs:
(1) that an error occurred (2) which was cl ear

or obvious and which not only (3) affected the
defendant's substantial rights, but also (4)
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seriously inpaired the fairness, integrity, or
public reputation of judicial proceedings.

United States v. Duarte, 246 F.3d 56, 60 (1st Cir. 2001). In this

context, then, the appellant nust show that the district court
erred in accepting the guilty plea, that the error was patent, that
it affected his substantial rights, and that it seriously inpaired
the fairness, integrity, or public reputation of the proceeding.
The statute of conviction makes it unlawful for any
person, during and inrelationto a drug-trafficking crinme, to use,
carry, or possess a firearm 18 U S.C. 8 924(c)(1)(A). Count four
of the indictnent, however, does not charge the appellant wth
transgressing this proscription per se, but, rather, with aiding
and abetting such a violation. See 18 U . S.C. §8 2(a). Because the
i ndi ct ment charges the appel |l ant as an ai der and abettor, a finding
of guilt requires a show ng that the defendant knew "to a practi cal
certainty” that sonme participant in the drug-trafficking crine

woul d be using, carrying, or possessing a firearmin furtherance

thereof. United States v. Shea, 150 F.3d 44, 50 (1st Cir. 1998)

(quoting United States v. Spinney, 65 F.3d 231, 239 (1st Gr.

1995)) .

On this record, the presence of the gun, in close
proximty to the drugs, justified an inference that it was
possessed in connection wth the ongoing drug-trafficking

operation. See, e.qg., United States v. Carlos Cruz, 352 F.3d 499,

509 (1st Cir. 2003); United States v. Luciano, 329 F.3d 1, 6 (1st
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Cr. 2003). This is true regardl ess of whether the weapon was
bei ng carried on the appellant's person or was | ocated within easy
reach inside the black Mazda. The crux of the matter, then, is
know edge.

In the appellant's view, the record does not adequately
show t hat he had know edge of the gun's presence. He prem ses this
view on the colloquy that occurred at his change-of-plea hearing
and a statenent contained in the PSI Report. W exam ne those
of feri ngs.

At the change-of - pl ea hearing, the prosecutor stated that
he was prepared to prove that the appellant had placed a gun in his
wai stband as he and Atanasio prepared to |leave with the drugs.?
The appellant initially accepted the prosecutor's version of the
facts. But when the court |ater asked the appellant for his plea
to the four counts, he responded as quoted above ("One, two and
three guilty, because the gun was in the car."). The follow ng
col | oquy ensued:

THE COURT: GCkay. One, two and three guilty,

because the gun was in the car. One, two and

three and four because the gun was in the car.

Very wel | .

MR. BAZAN (Prosecutor): Can we clarify?

THE COURT: Yes

This representation confornmed to testinony al ready given by
one of the arresting officers during the interrupted trial.
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MR BAZAN He's pleading qguilty to all four
counts.

MR. QUETA.AS (Defense Counsel): But the
position is that the gun was in the car.

THE COURT: Very well. It doesn't matter,
whether it was in the car or not.

The court then clarified why it did not matter: the appellant had
been charged with aiding and abetting, and that nmade the | ocation
of the gun irrelevant as long as the appellant knew of its
presence.

Upon hearing this explanation, the appellant blurted out
that he had been conpletely unaware of the gun's presence inside
t he Mazda. The court stated that if this was the appellant's
position, it would not accept a change of plea as to count four;
the trial would have to proceed; and the jury would have to pass
upon that count.

At that juncture, defense counsel asked for a recess.
When the hearing resuned, the follow ng colloquy took place:

MR. QUETGAS: | was talking to ny client and

apparently he was confused as to the weapons

charge, because it was his understandi ng that

if he did not have the weapon on him he could

not be found guilty of that crine. H s

position is that the gun was inside the black

Mazda. Now, he has clarified to nme that he

had know edge of the weapon being there. So

the bottomline is that he's going to enter a

guilty plea as to that charge, but | would

request the Court to ask him personally.
(Enphasi s supplied).
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THE COURT: Okay. Sir, . . . did you hear the

expl anati on nmade by Counsel Quetglas to the

Court ?

MR NEGRON: Yes, Sir.

THE COURT: kay. After hearing that

expl anation by Counsel Quetglas are you to

continue nmaking a plea of guilty as to count

four which is the weapons charge?

MR NEGRON: Yes, Sir.

THE COURT: Al right. Very well. So, you're

going to continue making a plea as to counts

one, two, three and four?

MR. NEGRON: Yes, Sir.

We think that this exchange forged an adequate factual
basis for the proposed plea. The nere fact that the appell ant at
one point took a contradictory position as to his culpability on
the firearns count neither alters our conclusion nor dispels the
factual basis for the plea. That sort of tenporary contradiction
is inherent in virtually every change of pl ea.

This case illustrates the point. The appellant's
original position, voiced at his arraignnent, was one of innocence
with respect to the totality of the charged offenses. He
mai nt ai ned t hat posture throughout the pretrial proceedi ngs and the
first seven days of trial. Wen he decided to change his plea, he
initially acquiesced in the governnent's version of the facts, but
then reiterated his claimof innocence on the gun charge during a

colloquy with the court. Nevert hel ess, after consultation with

counsel and a fuller explication of the elenents of the offense by
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the court he changed his tune and acknow edged that he understood
(i) that actual possession of the gun was not an elenment of the
of fense, and (ii) that he could be found guilty so I ong as he knew
that his acconplice had deposited the gun inside the Mazda for
possi ble use during the drug-trafficking transaction. He then
admtted that he knew that the gun was in the car. These
statenents were in no way coerced. Together, they constituted his
final answer and conprised a factual basis sufficient to allowthe
district court to accept the proffered plea. See Cheal, 389 F.3d
at 43 (holding that a defendant's adm ssions are sufficient to
ground the requisite factual basis).

The appellant attenpts to blunt the force of this
reasoni ng by arguing that his adm ssions at the resuned change- of -
pl ea hearing were flawed because his attorney did the tal king and
he nerely agreed with his attorney's statenents. G ven the
presence of the appellant and the i nportance of the issue, it would
have been preferable had the judge obtained fromthe appellant's
own nouth an express acknow edgnent that he had known about the
gun. Still, the colloquy, as conducted, was adequate to establish
this fact. The attorney's statenents, verified in open court by
t he appel l ant, constituted adoptive adm ssions attributable to the

appel lant. See United States v. Paulino, 13 F.3d 20, 24 (1st Cr

1994); United States v. Fortes, 619 F.2d 108, 115 (1st Cr. 1980).
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In reviewing Rule 11 chal |l enges, we "reviewthe totality

of the circunmstances of the hearing." United States v. Hoyle, 237

F.3d 1, 7 (1st Cr. 2001). "What is critical is the substance of
what was comunicated by the trial court, and what should
reasonably have been understood by the defendant, rather than the

formof the communication." United States v. Cotal -Crespo, 47 F. 3d

1, 4-5 (1st Cir. 1995). Applying these principles, we have found,
in simlar cases, that a defendant, by responding to another
person's expl anation of what happened, nay thereby establish the

factual basis needed to undergird a guilty plea. See, e.qg., United

States v. Japa, 994 F.2d 899, 902-03 (1st GCr. 1993). So it is
her e.

In a last-ditch effort to save the day, the appell ant
asserts that a passage in the PSI Report, which infornmed the
sentencing court that the appellant "denied ownership of the
firearm" contradicted his adm ssions and so underm ned t he fact ual
basis for his plea as to require the court to take corrective
action. W reject this assertion. Leaving to one side the odd
timng —after all, the change-of-plea hearing is when the district
court nust determine the adequacy of the factual basis for the
proffered pl ea —the short answer to the appellant's plaint is that
the statenent in the PSI Report did not contradict the appellant's
adm ssions at all. Although the appellant di savowed owning the

gun, ownership was not an elenent of the offense of conviction
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United States v. Dirden, 38 F.3d 1131, 1142 (10th G r. 1994)

Thus, the statenment did nothing to call into question the
appel l ant's acknow edgnment that he knew hi s acconplice possessed a
firearmand had stowed it inside the Mazda.

That ends this aspect of the matter. The appel | ant
cannot denonstrate any error on the part of the district court in
connection with his Rule 11 challenge. A fortiori, that chall enge
fails plain-error review

ITI

Ineffective Assistance of Counsel

W need not tarry over the appellant's remaining
assignnent of error. He conplains that his trial attorney's
failings with respect to his guilty plea to count four constituted
i neffective assistance of counsel. W interpret the appellant's
argunment to be that his trial attorney allowed himto plead guilty
wi t hout having a sufficient understanding of the nature of the
firearns charge and then conpounded the error by not filing a
notion to withdraw the guilty plea even though the district court
continued the disposition hearing to give himtinme to submt such
a notion.

On the facts recounted above, this challenge |oo0ks
unpromising. In all events, the claimwas not nade bel ow and the
record is not fully developed with respect to the elenents of the

claim See, e.q., Strickland v. Washington, 466 U.S. 668, 687-96

-15-



(1984) (liming standard for ineffective assistance clains); Quber
v. Quarino, 293 F.3d 19, 25-26 (1st Cr. 2002) (sane). Thus, the
assignment of error is not properly before us.

For over twenty years, this <court has held wth
nonot onous regularity that "fact-specific clains of ineffective
assi stance cannot make their debut on direct review of crimna
convictions, but, rather, mnust originally be presented to, and

acted upon by, the trial court.” United States v. Mila, 7 F.3d

1058, 1063 (1st Cir. 1993). The rationale is straightforward.
| nef fective assi stance of counsel clains i npose upon t he def endant
the necessity to show "first, that counsel's performance was
constitutionally deficient and, second, that the deficient

performance prejudi ced the defense."” 1d. (citing Strickland, 466

U S at 687). The evaluation of such clainms "typically require[s]
the resolution of factual issues that cannot efficaciously be
addressed in the first instance by an appellate tribunal.” 1d.
Moreover, "the insights of the trier, who has seen and heard the
Wi tnesses at first hand and watched the dynamics of the tria

unfold, are often of great assistance.” United States v. Mran

393 F.3d 1, 10 (1st Cr. 2004); see also Mala, 7 F.3d at 1063

("Under ideal circunstances, the court of appeals should have the
benefit of this evaluation; elsewi se, the court, in effect may be

pl ayi ng blindman's buff.").
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To be sure, we occasionally have considered ineffective
assi stance of counsel clains that were raised for the first time on

direct review. See, e.d., United States v. Natanel, 938 F.2d 302,

309-10 (1st Cir. 1991); United States v. Caggi ano, 899 F.2d 99, 100

(st Gr. 1990). By and | arge, however, we have limted that
praxis to situations in which "the critical facts are not in
di spute and the record is sufficiently devel oped to all ow reasoned
consideration of the claim" Mala, 7 F.3d at 1063. This is not
such a case. For one thing, the record before us contains no
indication as to why the appellant's trial attorney opted not to
file a notion to withdraw the guilty plea. For another thing, the
record is murky as to what conversati ons between the appell ant and
his | awyer may have i nformed that decision. Lacking these critical
facts, we are constrained to foll ow our usual practice and treat
the ineffective assistance of counsel claimas prematurely raised.
See Moran, 393 F.3d at 10-11.

IV.

Conclusion

We need go no further. For the reasons el uci dated above,
we reject the appellant's Rule 11 challenge and dism ss, wthout
prejudi ce, his ineffective assistance of counsel claim The latter
claim may be reasserted, if the appellant so chooses, in an
application for post-conviction relief brought pursuant to 28

U S.C § 2255.
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Affirmed.
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