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LYNCH, Circuit Judge. |In 1995, in order to address the

problem of the large nunber of drivers in the Comonweal th of
Puerto Rico wthout vehicle liability insurance, the conmmonweal th
enacted the Conpul sory Motor Vehicle Liability Insurance Act, Law
253 ("Law 253"), codified at 26 P.R Laws Ann. 88 8051 et seq.

This federal antitrust suit chall enged certai n conduct of
private insurers and the new state-created entity under Law 253,
the Joint Underwiting Association ("JUA"), in the conpulsory
I nsurance program The suit was dism ssed at the pl eadi ngs stage
under Fed. R Civ. P. 12(b)(6). The plaintiffs, who purport to
represent a class of harnmed consuners, appeal.

In sum the plaintiffs allege that the defendants,
private insurers and the JUA, have agreed to and created a nonopoly
in the JUA as to all fornms of |owcost compul sory insurance and
have boycotted and coerced at | east one broker in order to nmaintain
that nonopoly. The private insurers and the JUA argue that this
nonopoly is a result required by the state law. That is untrue.
The Puerto Rico statute contenplates (at | east as to non-high-risk
policies) conpetition, but then, oddly, creates incentives for
def endants to create just such a nonopoly as alleged. The clains
before us are a different matter: a federal antitrust suit raises
different issues than i ssues of conpliance with | ocal statutes. As
to one claimonly, we reverse the dism ssal and renmand; we affirm

the di sm ssal of all other clains.



I.

We describe the statutory schene. Before the enactnent
of Law 253, uninsured drivers caused over $110 nmillion in damages
to other vehicles each year in Puerto Rico, and it was estimated
that only 25 percent to 30 percent of the vehicles in Puerto Rico
were covered under some type of liability insurance.

Law 253 <created a conpulsory autonobile liability
i nsurance system which, beginning in 1998, provides each insured
vehi cl e owner with $3000 of coverage for danmages caused to third
parties per accident in exchange for a uniformpremum initially
set at $99 for each private passenger vehicle and $148 for each
commercial vehicle. 26 P.R Laws Ann. 88 8052(j), 8056(a). Al
"private insurers,” defined as insurers with nore than 1 percent of
t he coommonweal th's total volune of vehicle liability premuns, id.
8 8052(b), arerequired to offer the conpulsory liability insurance
intw ways: both as private insurers to a defined class of drivers
and as nenbers of the JUA, to which they nust belong. Id. 88§
8053(d), 8054(a), 8055(a). Law 253 allows private insurers to
reject certain applicants for the conpul sory i nsurance pursuant to
regul ati ons promulgated by the Insurance Comm ssioner. Id. §
8054(b). The criteria for rejection are defined by the |Insurance
Comm ssioner's Puerto Rican Insurance Rule LXX ("Rule LXX"),
promul gated in Regulation No. 6254 in Decenber of 2000. Most of

the criteria in Rule LXX for permssible rejections identify
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applicants who are bad drivers or otherwi se of high risk.! See
Rul e LXX, Art. 8.

The JUA itsel f provides conpulsory liability insurance to
all drivers,? including those high-risk drivers whom private
insurers are not required to insure. 26 P.R Laws Ann. 8 8055(b).
Vehi cl e owners may opt out of the conpulsory liability insurance
scheme by purchasing traditional liability insurance wth

conparabl e or better coverage. See id. 8§ 8061; Rule LXX, Art.

'Rule LXX allows private insurers to reject applicants when
(1) the notor vehicle is used as a public vehicle; (2) the notor
vehicle is a racing vehicle or super rapid; (3) the owner or nmain
driver of the notor vehicle has accunul ated five or nore points for
violations of the Vehicle and Traffic Act of Puerto Rico, during
the three years prior to the date of the application for the
compul sory liability insurance; (4) the owner or main driver of the
not or vehi cl e has been convicted of driving a notor vehicle under
the i nfluence of al cohol or drugs, or of participating in any type
of drag racing or races on public roads; (5) the license of the
owner or main driver of the vehicle has been revoked or suspended
during the year prior to the effective date when the conpul sory
l[tability insurance is requested; (6) the notor vehicle is not
i nsurabl e according to the private insurer's witten criteria for
underwriting traditional insurance policies; (7) the owner of the
vehi cl e has not requested the insurance; and (8) the application
form as adopted by the Insurance Conm ssioner was not properly
filled out. Rule LXX, Art. 8.

2A vehicle owner nust pay the premum for the conpul sory
liability insurance to the Secretary of the Treasury at the tinme he
acquires or renews the vehicle's license. 26 P.R Laws Ann. 88
8051, 8053(a). The Secretary then turns over the total anmount of
the prem uns so received to the JUA, which is then responsible for
di stributing the prem uns anong its nmenbers and itself, as the case
may be. 1d. § 8055(c); Rule LXX, Art. 109. In fact, under Rule
LXX, every vehicle for which the requisite conpulsory liability
i nsurance prem umhas been paid is considered to be insured by the
JUA unl ess the owner of the vehicle opts out by selecting a private
I nsurer or purchasing a traditional insurance policy. Rule LXX
Art. 12(a).
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12(a). Law 253 appears to require the private insurers also to
of fer the policy despite the availability of coverage fromthe JUA,
see 26 P.R Laws Ann. 88 8054(a), 8055(b), and allows private
insurers to apply for approval to sell the compul sory insurance at
|l ess than the rate set by the commonwealth. See i1d. 8§ 8056(c)
("Any private insurer nmay submt for the approval of the
[ nsurance] Conmm ssioner a variation of a uniform percentage to
reduce the uniform conpulsory liability insurance prem um .
."). Sone |egislative history suggests that Law 253 was neant to
encour age conpetition "between i nsurance conpani es wanti ng to have
a greater nunber of insured, who will have to extend offers in
order to attract them"™ Certified translation of the Daily
Sessi ons Record, Senate of Puerto Rico, Mnday, Cctober 9, 1995.
As a result, the statutory schene contenplates conpetition in
compul sory insurance, at |east for non-high-risk drivers, between
private insurers thensel ves and between themand the JUA. It also
contenpl ates, but does not mandate, the possibility of a nonopoly
in the JUA as to conpul sory insurance for high-risk drivers.

Al'l nmenbers of the JUA share in its profits and | osses.
26 P.R. Laws Ann. 8 8055(e). To conpensate for the fact that the
JUA nust insure drivers considered too risky by private insurers,
all the JUA's profits, including those distributed to private
insurers, are exenpt fromincone taxes. 1d. 8§ 8055(j). Through

the JUA, the risk of insuring these high-risk drivers is thus



spread anong all the private insurers. The profits distributed to
the JUA nenbers (the private insurers) also enconpass the profits
fromthe sale of non-high-risk policies insured by the JUA

Though created by law, the JUAis "private in nature, for
profit, and . . . subject to the provisions of the [Insurance] Code
applicable to insurers.” Rule LXX, Art. 2(c). The JUA is under
sonme direction by the cormonweal th. The I nsurance Conmi ssioner is
directed to establish the manner of distribution of the total
anount of premuns received by the JUA 26 P.R Laws Ann. 8§
8055(c); Rule LXX, Art. 20(e)(3), and the structure and operation
of the JUA, and its direction by a board of directors, so that the
JUA may acconplish its goals in a "cost-effective, fair and
nondi scrim natory” manner. 26 P.R Laws Ann. 8 8055(f). The plan
of operations nmay be anended only with the approval of the
| nsurance Commissioner. Rule LXX, Art. 20(c)(1)(xv).

On the ot her hand, the I nsurance Conmm ssioner is not made
a nenber of the board of directors of the JUA, id., Art.
20(c) (1) (iii), and does not appear to have active supervision over
the day-to-day affairs of the JUA. Four of the five directors on
the JUA's board of directors are el ected by the nenbers of the JUA,
while the fifth director is the officer in charge of the JUA. Id.
None of these directors are defined as a state official. The JUA
is not an agency of the comonwealth. It has "general corporate

powers," such as the power to sue and be sued, to enter into



contracts, to hold and use property, etc. See Rule LXX, Art.
20(a); 26 P.R Laws Ann. § 2905.

For both private insurers and the JUA, the comonwealt h,
through the Insurance Commi ssioner, sets the terns of the
conpul sory policy itself, the premum rate, and the anount of
coverage. The Puerto Rico Mandatory Liability Insurance Uniform
Policy, the policy defining the terns of the conpulsory liability
insurance, is set forth in the Insurance Conm ssioner's rules
Rule LXX, Art. 22. This policy is "the sole contract between [the
insured] and [the JUA]." The policy does not contain any
specification for the type of repair parts that may be used or
provi si ons governing repair practices.

The Insurance Conm ssioner has established, through
regulation, a uniforminitial liability determnation systemto
facilitate the investigation, adjustment, and resolution of clains
arising under the conpul sory liability insurance schenme. See P.R
Laws Ann. 8§ 8057; Puerto Rico Insurance Rule LXXI ("Rule LXXI").
Rul e LXXI sets out portions of the clains making process, including
the use of diagrans, which are nade part of the regulation, to
allocate fault for accidents. Rule LXXI, Arts. 2, 6, 7. However,
there is nothing in Rule LXXI concerning the insurers' auto repair
arrangenents or practices; nor does the Rule govern all clains

practices.



A few points bear enphasis. First, the statute,
apparently unusually,®* contenpl ates conpetition with respect to at
| east the non-high-risk drivers between the private insurers and
al so between the private insurers and the JUA. Second, the statute
provides a nmeans for insurers who are in conpetition to seek to
sell the conpul sory insurance at a lower price than the "uniform
premum"” 26 P.R Laws Ann. 8§ 8056(c). Third, the supervision
over the JUA does not cover at |east sonme of the conpl ai ned- of
activities. For exanple, the Insurance Comm ssioner, by statute,
has consi derabl e supervi si on over the operating plan and t he net hod
of premum distribution, id. 88 8055, 8056; by contrast, there
appears to be little supervision of the JUA s specific business
deci sions (such as howit mnimzes its costs in repairs and cl ai ns
adj ust nent) .

II.
The plaintiff notor vehicle owners, as consuners of the

conmpul sory insurance, brought a putative class action against

3Qur own survey found no ot her conparabl e conpul sory i nsurance
schene which contenplates conpetition of |ike kind. ., e.q
Ala. Code 8§ 32-7-35 (granting Conm ssioner of Insurance authority
to set up assigned risk plans to apportion drivers who are unabl e
to obtain insurance through the regular nmarket "equitably" anong
all insurers); Alaska Stat. 8§ 28.20.580 (sane); Fla. Stat. Ann. §
627.351(1) (same); Ga. Code Ann 8 40-9-100 (sane); see also Ga.
Comp. R & Regs. r. 120-2-14-.09 (insureds in assigned risk plan
are assigned to insurers); Waver v. Chanpion Ins. Co., 567 So.2d
380, 382 (Ala. GCv. App. 1990) (assignnent of insureds to insurers
in assigned risk plan is sem -randon.
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el even private insurers and the JUA, alleging that the defendants
viol ated the Sherman Act, 15 U S.C. § 1 et seq., the Cayton Act,
15 U.S.C. §8 12 et seq., and also Puerto Rico antitrust laws.* The
plaintiffs allege that the private conpani es, gqua conpani es, have
agreed not to sell the conpul sory insurance; this, in turn, forces
custoners to buy from the JUA and puts the JUA in a nonopoly
posi tion. The plaintiffs allege that the insurance conpanies
choose not to conpete with the JUA at | east in part because of the
tax benefits that non-conpetition creates. The JUA is tax-exenpt;
its nonopoly over the conpulsory liability insurance policies
allows all the profits fromthe prem uns, including those fromnon-
high-risk drivers, to accrue tax free to the JUA for later
distribution to the nenber insurance conpanies. Further, by
dealing only through the JUA, the private insurers |ower their own
costs and inflate their profit by not providing paper copies of
policies to insureds and by not utilizing the services of brokers.
The plaintiffs allege that Puerto Rico law requires both that
policies be provided and that brokers be used. 26 P.R Laws Ann.
88 329, 1123. The plaintiffs admt that policies are available
both online and at |icensing offices. But they argue that these
om ssions in services reduce the services provided to the insureds.
The omi ssions also, it nmay be inferred, harm consuners in another

way. The plaintiffs allege that the defendants save $4.00 per

“The text of the relevant allegations are reproduced in the
Appendi X.
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policy from not having to issue a paper copy of the policy and
about 8 percent of the premiumper policy for not having to pay a
broker's conmm ssi on. These savings are not passed on to the
consuners as they would likely be if the conpanies in fact conpeted
with each other and with the JUA | ndeed, Law 253 contenpl at ed
exactly such a benefit from conpetition to consuners when it
provi ded that private conpanies could apply to sell such policies
at lower rates. See 26 P.R Laws Ann. 8 8056(c). But for the acts
of the defendants in creating a nonopoly, the plaintiffs allege
that the premuns for conpulsory liability insurance could have
been fixed to be "at | east 12%| ess than the one established.” The
plaintiffs do not challenge the rate set by the |egislature.

In addition to these horizontal agreenents not to
conpete, the plaintiffs also allege that the private insurers
acting in concert coerced brokers to refrain from selling
compul sory insurance through private conpanies. The plaintiffs
al | ege that one broker, Casellas and Co. ("Casellas"), attenpted to
present around 40, 000 applications for conpul sory insurance to the
defendant insurance conpanies in the vyear 2000, and the
applications were all rejected. The nonopoly was evidently not
conplete since the plaintiffs also allege that one of the
def endants, Seguros Triple SSS, Inc., did issue 128 conpul sory
i nsurance policies in 2000 (and paid the broker, Casellas, a

conm ssion of only 3 percent instead of 8 percent). The plaintiffs
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all ege that the defendants (1) threatened clients of Casellas that
t hey shoul d not do business with Casellas if Casellas continued to
attenpt to sell conpul sory insurance through the private conpanies
and (2) told other nenbers in the insurance comunity that
Casellas's attenpts to sell conpul sory insurance through private
insurers were illegal and that people who did business wth
Casellas would go to jail

The plaintiffs also allege that since the JUA has a
nmonopoly in the conpul sory insurance market, the JUAis able to use
bur densone cl ai ns procedures and to require the use of the cheapest
car parts, or "junker parts,"” for repairs, thus harmng the
consuners. The plaintiffs argue that if the JUA did not have such
a nonopoly, there would be conpetition which would produce better
options as to the quality of repair parts.

Attenpting to cone within the boycott/coercion exception
to the insurance business exenption from federal antitrust |aws
contained in the McCarran-Ferguson Act, the plaintiffs' conplaint
al l eges that the acts of the defendants -- (1) agreenents anong the
private insurers and between them and the JUA not to conpete with
the JUA and (2) the threats of harmto Casellas -- constitute a
boycott and coerci on and have caused injuries to consumers.

Taking all inferences in the plaintiffs' favor, the
conplaint may be read to establish four categories of injuries, at

|l east with respect to non-high-risk conpulsory insurance, to
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consuners being forced to buy through the JUA s nonopoly: (1)
consuners do not receive copies of witten insurance policies; (2)
consuners do not receive the assistance of brokers; (3) these are
costs the private insurers would otherwise incur if the private
I nsurers of fered conpar abl e conpul sory coverage as the JUA; private
conpani es thus save on those costs and could then apply to offer
the compul sory policy at an approved rate which is |less than the
rate set by regulators for the JUA; (4) in any event, the JUA' s
nonopoly neans it can, as it does, (a) require that repairs be nade
only with "junker" parts which are inferior to parts which m ght
ot herw se be nmade available in a conpetitive system (b) require
consuners to go through an unfair process of adjustnment of clains
based on unreasonable depreciation percentages, (c) require
consuners to submt to an unfair systemof determning fault with
di agr amns.

The district court, on report and reconmmendation from a
magi strate judge, dism ssed the conplaint upon Fed R Cv. P.
12(b)(6) notions from the defendants.® The district court held
that there was a lack of antitrust injury and that the action was

precluded by the filed rate doctrine. The plaintiffs tinely

*The district court granted the defendants' notions to dismss
and entered judgnent dismssing "this case" with prejudice. In
i ght of the magistrate judge's recommendati on, which the district
court adopted in full, that the district court decline to exercise
suppl enental jurisdiction over the Puerto Rico law clains, we
understand the district court to have neant that only the federal
antitrust law clains are dismssed with prejudice and the
commonweal th law clains are dism ssed without prejudice.
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appeal ed. The defendants present six alternate grounds on appeal
for affirmng the dismssal: (1) there was no antitrust injury so
the plaintiffs lack standing to sue under the antitrust |aws, (2)
the state action imunity doctrine, (3) the filed rate doctrine,
(4) the doctrine of primary jurisdiction, which purportedly
requires referral to the Puerto Rico Insurance Commi ssioner, (5)
the McCarran-Ferguson Act exenption of the business of insurance
fromfederal antitrust liability, and (6) the lack of involvenent
of substantial interstate commerce.
III.
Orders granting notions to dismss under Rule 12(b)(6)

are subject to de novo review. Rodi v. S. New Eng. Sch. O Law,

389 F.3d 5, 12 (1st Gr. 2004). A review ng court accepts all
wel | - pl eaded al | egations of the plaintiffs as true and affords al

inferences in the plaintiffs' favor. Rosenberg v. Gty of Everett

328 F.3d 12, 15 (1st Cr. 2003). "The issue is whether the
conplaint states a claim under the Sherman Act, assuning the
factual allegations to be true and i ndul ging to a reasonabl e degree
a plaintiff who has not yet had an opportunity to conduct

di scovery.” DM Research, Inc. v. Coll. of Am Pathologists, 170

F.3d 53, 55 (1st Cir. 1999).
G ven the Congressional policy of deference to state | aw

enbodi ed i n the McCarran-Ferguson Act, G oup Life & Health Ins. Co.

v. Royal Drug Co., 440 U.S. 205, 220 (1979), we think it
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appropriate to begin with that statutory defense, and then turn to
t he ot her defenses.

Under the McCarran-Ferguson Act, we consi der whet her the
two main allegations -- (1) horizontal agreenents by the private
i nsurers not to conpete and not to use broker services; and (2) the
JUA's practice of not permitting repairs using original equipnent
manuf acturers' ("OCEM') parts -- are wthin the "business of
i nsurance, " before we turn to the boycott/coercion exception. W
conclude that both allegations fall wthin the business of
I Nnsur ance.

We then turn to the boycott/coercion exception to the
McCar r an- Fer guson Act' s busi ness of insurance exenption. W reject
plaintiffs' argunent that the horizontal non-conpetition agreenent,
even if it has created a nonopoly in the JUA, is a boycott. W
rej ect the defendants' argunent that coercion against a brokerage
firm at the Rule 12(b)(6) stage, does not state a claim of
boycott. W also reject the defendants' argunent that the boycott
activities are nonethel ess protected by the state i munity doctrine

under Parker v. Brown, 317 U. S. 341 (1943).

Because the plaintiffs are consuners and thus usual ly t he
preferred plaintiffs in antitrust clains of this sort, we reject
the argunent that, as to the boycott, the pleadings can determ ne
that the plaintiffs lack standing and have not suffered any

antitrust injury. W find that the plaintiffs' boycott clai mdoes
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not inplicate the filed rate doctrine or the primary jurisdiction
defenses. W also reject the defendants' contention that, as to
the boycott, the substantial inpact on interstate comrerce

requi renent of the antitrust |aws has not been net.

The M Carran- Fer guson Act

Under section 1 of the Sherman Act, "[e]very contract,
conmbination in the formof trust or otherw se, or conspiracy, in
restraint of trade or commerce anong the several States . . . is

illegal.” 15 U.S.C. 8 1. "The usual section 2 [Sherman Act]
cl ai mrequi res nonopoly or near nonopoly power in sonme nmarket, and
a wongful exclusionary act designed to enhance such power in that
mar ket or to achieve an inproper advantage in another market."

Town of Norwood v. New Eng. Power Co., 202 F.3d 408, 420-21 (1st

G r. 2000).

The insurance industry, however, receives specia
treatment under the antitrust |laws by virtue of the 1945 McCarran-
Ferguson Act, codified at 15 U S.C. 8§ 1011 et seq.:

No Act of Congress shall be construed to
invalidate, inpair, or supersede any |aw
enacted by any State for the purpose of
regul ating the busi ness of insurance, or which
I mposes a fee or tax wupon such business,
unl ess such Act specifically relates to the
busi ness of insurance: Provided, That . . .
[the antitrust |aws and the FTC Act] shall be
applicable to the business of insurance to the
extent that such business is not regul ated by
State | aw.
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15 U S.C 8 1012(b) (enphasis in original). Thus the MCarran-
Fer guson Act exenpts the "business of insurance" fromreview under
the federal antitrust laws to the extent that it is "regulated by
State law."® Puerto Rico is considered to be a state for purposes
of sections 1 through 3 of the Sherman Act, as amended and codifi ed

at 15 U S.C. 88§ 1-3. See RW Int'l Corp. v. Wlch Food, Inc., 13

F.3d 478, 489 (1st Cir. 1994); Cordova & Sinonpietri Ins. Agency

Inc. v. Chase Manhattan Bank N. A, 649 F.2d 36, 42 (1st Cr. 1981).

The McCarran- Ferguson Act al so goes on to carve out, in
a separate section, an exception to the "business of insurance"
exenption from antitrust liability: "Nothing contained in this
chapter shall render the said Sherman Act inapplicable to any
agreenent to boycott, coerce, or intinmdate, or act of boycott,
coercion, or intimdation." 15 U S.C. § 1013(b).

This appeal is largely about the interplay between 8§
1012(b), the basic MCarran-Ferguson Act exenption from federa
antitrust liability, and 8 1013(b), the "boycott, coercion, or
intimdation"” exception to the MCarran-Ferguson Act exenption
This court has sumarized the interplay as foll ows, "The MCarran-

Ferguson Act . . . exenpts fromthe antitrust I aws all conduct that

ln fact, the term "business of insurance" is used twice in
15 U.S.C. 8 1012(b). The first clause "conmts |aws 'enacted .
for the purpose of regulating the business of insurance' to the
States, while the second clause exenpts only 'the business of
i nsurance' itself fromthe antitrust laws.” U.S. Dep't of Treasury
v. Fabe, 508 U. S. 491, 504 (1993). The scope of the first clause
Is not as "narrowWy circunscri bed" as the second. See id.
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is (1) part of the 'business of insurance'; (2) 'regulated by State

law ; and (3) not in the form of 'boycott, coercion, or
intimdation.'" QOcean State Physicians Health Plan, Inc. v. Blue
Cross & Blue Shield of R1., 883 F.2d 1101, 1107 (1st Cir. 1989).7

"W qui ckly di spose of two possible objections to application
of the McCarran-Ferguson exenption here. The literal |anguage of
t he McCarran- Ferguson Act exenption contained inthe first sentence
in 8 1012(b) precludes application of federal statutes which
"invalidate, inpair, or supersede any | aw enacted by any State for
t he purpose of regul ating the business of insurance.” 15 U.S.C. 8§
1012(b). An argunent could easily be made by the plaintiffs that
their clainms are entirely consistent with and not in conflict with
state law and so the first proviso is not net and there is no
McCar r an- Fer guson exenption. Any such argunent is foreclosed by
judicial construction of the McCarran-Ferguson Act. The MCarran-
Ferguson Act has generally been construed to cover argunents that
the defendants failed to conmply with state law, so long as the
state | aw concerns the regul ati on of the business of insurance. As
the treatise by Areeda and Hovenkanp puts it, "if the state's
i nsurance industry is 'regul ated by state law,' then the antitrust
laws sinply do not apply, notw thstanding that the application of
antitrust law in the particular case in no way 'invalidate[s],
inmpair[s], or supersede[s]' state |law and nay even be consi stent
wth it." | Areeda and Hovenkanp, Antitrust Law, § 219c, at 339
(2d ed. 2000) (alterations inoriginal). Further, "[a]lthough state
i nsurance regulation is not invalidated or inpaired [ by application
of the Sherman Act], the nere presence of the regulation is
sufficient to oust the federal antitrust claim" [d. at 340.

We di spose of another contention. The final sentence of §
1012(b) provides that federal antitrust |aw shall nonethel ess be
applicable "to the extent such business is not regulated by State

law." That clause is not helpful to plaintiff on their primry
claimof injury -- that the private insurers have agreed not to
offer private conpulsory insurance -- because the state |aw
precisely covers that topic. Indeed, it requires the provision of

t he conpul sory insurance.
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A. The "Busi ness of |nsurance"

A key argument by the plaintiffs is that the challenged
acts are not within the "business of insurance.” The MCarran-
Ferguson Act exenption enconpasses only those state | aws which are
enacted "for the purpose of regulating the business of insurance,
or which inpose[] a fee or tax upon such busi ness"” and exenpts only
the regul ated "busi ness of insurance” fromthe antitrust |aws. 15
U S C § 1012(b).

The Court in Union Labor Life Insurance Co. v. Pireno,

458 U.S. 119, 129 (1982), articulated three criteria to test
whet her a particular practice is the business of insurance exenpted
from the antitrust |aws under the MCarran-Ferguson Act: (1)
"whet her the practice has the effect of transferring or spreading
a policyholder's risk™; (2) "whether the practice is an integra
part of the policy relationship between the insurer and the

insured”; and (3) "whether the practice is limted to entities

within the insurance industry.” 1d.
1. Business of Insurance -- Agreenents Not To Sell and Not To
Use Brokers

Under Royal Drug, the MCarran-Ferguson Act protects

whol Iy intra-industry horizontal arrangenents, even as to price, as
part of the business of insurance. 440 U. S. at 221, 224 n.32
"[E]ven if the alleged horizontal agreenent between the defendant

insurers [in witing estimtes at the sane rate] did exist, it
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woul d be i nmune fromantitrust scrutiny under the MCarran-Ferguson

Act." Quality Auto Body, Inc. v. Allstate Ins. Co., 660 F.2d 1195,

1201 (7th Gr. 1981).

The requi renents under the "busi ness of i nsurance" cl ause
are tested not by the nere identity of the defendant as an
i nsurance conpany but rather by whether the activity constitutes

t he busi ness of i nsurance. Hartford Fire Ins. Co. v. California,

509 U. S. 764, 781-82 (1993). The shorthand version is that the

exenption is for the "' busi ness of insurance,' not the 'business of

i nsurers. Royal Drug, 440 U.S. at 211

Hori zontal agreenents anong insurers to fix the price and
to issue policies only through the residual market are within the

busi ness of insurance. See Slagle v. |ITT Hartford, 102 F.3d 494,

497-98 (11th Cir. 1996) (lInsurers' collective arrangenent to issue
wi ndstorm insurance in parts of Florida only through joint
underwriting association is within the "business of insurance.");

Uni force Tenp. Pers., Inc. v. Nat'l Council on Conp. Ins., Inc., 87

F.3d 1296, 1299-1300 (11th G r. 1996) (lnsurers' collective rate-
maki ng activities to nmake workers' conpensation i nsurance avail abl e
to tenporary enployee provider only in the assigned risk or
residual market is within the "business of insurance.").

It is also clear that the "business of insurance" covers
t he all egations concerning the effect on pricing that woul d occur

If insurers did not use brokers and agents and kept any saved
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expenses. Wiile Royal Drug left open the question of whether the

"business of insurance"” includes the fixing of brokers'
comm ssions, it read the legislative history of the MCarran-

Fer guson Act to suggest that t he busi ness of insurance' may have
been intended to include dealings within the insurance industry
bet ween insurers and agents." 440 U.S. at 224 n. 32. Circuit
courts have explicitly held that the decision to use or not use
agents to market and solicit for policies, the very behavi or which

the plaintiffs attack here, is within the "business of insurance."”

See, e.g., Onens v. Aetna Life & Cas. Co., 654 F.2d 218, 225-26 (3d

Cr. 1981) (holding that "business of insurance" includes
"aut hori zing agents to solicit individual or group policies").
Thus, the gravanen of plaintiffs' conplaint -- that the
i nsurers, anong thensel ves and with the JUA, agreed not to provide
conpul sory insurance as private insurers and not to use brokers to
sell policies -- deals with the busi ness of insurance and is within

t he scope of the MCarran-Ferguson Act.

2. Business of Insurance -- The JUA's Prohibition on the Use
of CEM parts.

The plaintiffs' allegations about the JUA s repair
practices are as foll ows:

55.C. (a) The nonopoly has allowed the [JUA] to
freely dictate the practices relating to the
adjustnment of clains allowing said [JUA] to
establish unr easonabl e depreci ation
percentages for the replacenent of new parts
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to be replaced; repairing vehicles with old

parts obtained from "[]j]unkers"; creating a

conplicated and unfair system of diagranms for

the determ nation of fault to the detrinment of

the affected nenber[s] of the class. Thi s

nonopoly and absence of conpetition has

resulted in the dimnution of the quality of

service as the insureds have becane [sic]

captives of the [JUA] without any possibility

of escapi ng.
Al though the ternms of the standard insurance policy of the
conmpul sory insurance program do not specify practices on repair
parts, we understand the allegations to nean that the JUA subjects
consuners to certain depreciation practices and to a non-CEM parts
requirenent. It is not clear howthis is carried out: conceivably
the requirenents are inposed directly on the policyholders or
perhaps the JUA refers consuners to garages which adhere to these
practices. The precise mechani sm nakes no difference.

This claimis essentially a contract di spute between the

policyhol der and the JUA; the claim is about the "business of
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i nsurance."® See Glchrist v. State Farm Mut. Auto. Ins. Co., 390

F.3d 1327, 1332-34 (11th Cir. 2004).

More significantly, no serious antitrust claim is
presented. The plaintiffs argue that the JUAis using its nonopoly
toincrease its profits through using cheap parts w thout charging
cheaper prices. But a nonopolist is entitled to exploit a nonopoly
in order to maxim ze its profits. See |IIl Areeda and Hovenkanp,

Antitrust Law, 9 720a (2d ed. 2000). "Monopoly pricing and

nmonopoly profits are neither 'exclusionary' acts nor 'abuses' of
monopoly power under 82 [of the Sherman Act]." 1d. at 254. A
nonopolist "is free to exploit whatever nmarket power it may possess
when that exploitation takes the form of charging unconpetitive

prices.” Kartell v. Blue Shield of Mass., Inc., 749 F.2d 922, 927

(1st Cir. 1984) (holding it was lawful for health insurer to

8\ di stingui sh between this case and the different situation
when an excluded third party provider, say an autonobile repair
shop, chall enged an agreenent between the JUA and auto shops. No
such claimis nmade here. See Royal Drug, 440 U. S. at 232-33. Even
whi | e hori zontal agreenents fixing nmaxi rumprices have been held to
be within the McCarran-Ferguson Act exenption, vertical agreenents
bet ween the car insurers and the repair shops on maxi numprices are
not. See Proctor v. State Farm Mut. Auto. Ins. Co., 675 F.2d 308,
312, 336-37 (D.C. Cr. 1982); Quality Auto Body, Inc. v. Allstate
Ins. Co., 660 F.2d 1195, 1201-02 (7th Gr. 1981); see also
Brillhart v. Mut. Med. Ins., Inc., 768 F.2d 196, 199-200 & n.3 (7th
Cr. 1985) (finding health insurer-physician agreenents to be
vertical agreenents for the purchase of services and not the
busi ness of insurance); Liberty Gass Co. v. Allstate Ins. Co., 607
F.2d 135, 136-38 (5th CGr. 1979) (finding arrangenents between auto
insurers and certain car glass installers for the insurers to
contract only with those glass installers to install glass for the
insurers' policyholders did not fall wthin the "business of
i nsurance. ").
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require participating physicians torefrain frombilling insurer's
subscri bers extra charges even assuming that health insurer had

mar ket power in the buying market); see al so Berkey Photo, Inc. v.

East man Kodak Co., 603 F.2d 263, 297 (2d Gr. 1979) ("[More than

nonopoly power is necessary to make the ~charging of a

nonconpetitive price unlawful.").

B. The Boycott Exception: Agreenent Not To Sell and Coercion of
Casel | as

W turn to the exception to the MCarran-Ferguson Act
exenption for "boycott, coercion, or intimdation" containedin 15
U S C § 1013(b).

Recall that the plaintiffs allege two different types of
concerted actions. The first (and main claim is a concerted
action by private insurers horizontally to agree not to provide
conmpul sory lowrisk insurance to consuners, but to force consuners
to buy through the JUA. The second is a claimthat the private
i nsurers coerced and intimdated an i nsurance broker, Casellas, in
several ways, such as threatening clients of Casellas not to do
busi ness with the broker if the broker continued to attenpt to sel
compul sory insurance, and telling other nenmbers in the insurance
community that Casellas's attenpts to sell conpul sory insurance
t hrough private conpanies were illegal. The plaintiffs allege that
the private insurers did so in order to retaliate against the

broker for attenpting to place custoners' orders for conpul sory
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insurance with the private insurers (and not the JUA) and, it may
be inferred (taking all inferences in the plaintiffs' favor), to
puni sh Casellas for successfully inducing one insurance conpany,
Seguros Triple SSS, Inc., to accept 128 policies from consuners
(thus breaking ranks with the other insurers who had agreed to stay
out of the market). The conplaint does not allege retaliation
directly against Seguros Triple SSS, Inc., the insurer who broke

ranks, but only against the broker who induced it to do so.

1. Boycott: Private Insurers' Adgreenent Not To Sel

Assum ng there was an agreenent not to sell, as alleged,
these allegations do not show a boycott. It has been repeatedly
held that insurers' refusal to sell insurance other than at rates

fixed through intra-industry rate-making associations do not

constitute a boycott. See, e.qg., Slagle, 102 F.3d at 499

(I'nsurers' collective refusal to i ssue w ndstorminsurance on open
market in parts of Florida except through joint underwiting

association is not a boycott.); Uniforce Tenp. Pers., Inc., 87 F.3d

at 1300 (Insurers' collective refusal to sell workers' conpensati on
insurance to tenporary enployee provider except in the assigned
risk or residual market is not a boycott.). It nmay be a violation
of state law for private insurers to reject applications from
qualified applicants for the conmpul sory i nsurance when Law 253 says

that they nust provide such coverage. 26 P.R Laws Ann. 8 8054(a).
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But it was not a boycott for the insurers collectively to agree
that they would not offer conpulsory vehicle insurance except
t hrough t he JUA.

Rat her, such an agreenent, if there was one, created a

perm ssible cartel. See Hartford, 509 U S. at 802 (The nenbers of

a cartel "are not engaging in a boycott, because: They are not
coerci ng anyone, at |least in the usual sense of that word; they are

nmerely (though concertedly) saying 'we will deal with you only on

the followng trade terns.'" (internal quotation marks and citation

omtted)); | Areeda and Hovenkanp, supra, § 220a, at 351-52. As a
result, their activities also do not constitute coercion or

i ntimdation. See Hartford, 509 U S at 808 n.6 ("Once it is

determ ned that the actions of the []Jinsurers did not constitute a

"boycott,' . . . it follows that their actions do not constitute
‘coercion' or 'intimdation' within the nmeaning of the statute.
That is because . . . such concerted agreenents do not coerce
anyone, at least in the usual sense of that word . . . ." (internal

quotation marks, citation, and alteration omtted)).

The boycott exception nmust nean sonet hing ot her than the
usual horizontal agreenent, when it is part of the business of
i nsurance of the state, to fix rates and terns of coverage. See |
Areeda and Hovenkanp, supra, § 220b, at 347. The MCarran- Ferguson
Act's "primary concern that cooperative ratemaking would be

protected fromthe antitrust |aws" and protection of "cooperative
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rate regul ation” within the industry further argue agai nst finding
a "boycott" in these allegations. Royal Drug, 440 U. S. at 223-24.

In Hartford Fire Insurance Co., the Suprene Court

enphasi zed that it is crucial "to distinguish between a conditional
boycott and a concerted agreenent to seek particular terns in
particul ar transactions." 509 U. S. at 801-02. A condi tional
boycott seeks to coerce the target of the boycott into acceding to
certain demands by neans of refusal to deal with the target in

collateral, unrelated transactions. See id. at 801-03.° "It is

this expansion of the refusal to deal beyond the targeted
transaction that gives great coercive force to a conmercial
boycott: unrel ated transacti ons are used as | everage to achi eve the
terns desired." 1d. at 802-03. The Hartford Court found that it
was not a boycott for reinsurers to collectively refuse to reinsure
certain types of conmercial general liability (CGE) insurance
pol i ci es because those policies contain undesirable terns: that is
because the refusal is limted to the CG reinsurance transaction

itself. Id. at 806. So too here.?°

°This is nore consistent with standard usage of the term
"boycott." See Black's LawDictionary 198 (8th ed. 2004) (defining
"boycott" as "[a] refusal to deal in one transaction in an effort
to obtain terns desired in a second transaction").

°Cne further twi st about pressure onrivals unwilling to join
shoul d be addressed. "The MCarran Act allows rivals to cone
together and elimnate conpetition anong thenselves but not to
conpel unwilling rivals to join their cartel." | Areeda and

Hovenkanp, supra, 8§ 220a, at 352. When cartel nenbers attenpt to
coerce recal citrant menbers through devices involving pressure on
third parties and their rel ationshi ps, concerns about boycott are
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2. Boycott: Coercion Targeted At Casell as

The all egations about coercion and threats targeted at
the broker, Casellas, and the broker's clients, fit nore squarely

Wi thin the boycott exception. See Hartford, 509 U S at 810-11

(holding that allegation that defendant insurers and reinsurers
told "groups of insurance brokers and agents . . . that a
rei nsurance boycott, and thus loss of incone to the agents and
brokers who would be unable to find available markets for their
customers, would ensue" if the terns desired by defendants in
commercial general liability insurance were not approved, was a
boycott wunder the MCarran-Ferguson Act). Such all egations of
coercion on Casellas are within the boycott exception to the

McCar ran- Ferguson act's insurance exenption.!!

hei ghtened. See In re Wrkers' Conp. Ins. Antitrust Litig., 867
F.2d 1552, 1560, 1567 (8th Cr. 1989). However, plaintiffs do not
make any allegations that there were acts of retaliation against
Seguros Triple SSS, Inc., the insurance conpany who broke ranks and
sold the private conmpul sory i nsurance to Casellas's custoners. Nor
do they allege other enforcenent activity against recalcitrant
menbers of the cartel.

"The defendants include a letter inthe record fromthe Ofice
of the I nsurance Conm ssioner, indicating that an investigation of
Casellas's allegations reveal ed no evidence of wongdoing by the
def endants. For purposes of the Rule 12(b)(6) anal ysis, we assune
the plaintiffs' allegations are true and do not take this letter
into account.
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IvV.

State Action I munity

The defendants argue that they are nonetheless entitled
to dismssal of all clains on state action imunity grounds. W
di sagr ee.

To obtain state action imunity under Parker v. Brown,

317 U.S. 341 (1943), the state nust nanifest intent to intervene in
the market, displacing antitrust |aws and nust engage in active
supervi sion of the challenged conduct. | Areeda and Hovenkanp,
supra, § 221c, at 362. Stated another way: first, "the chall enged
restraint [on trade] nust be one clearly articulated and
affirmatively expressed as state policy"; and second, "the policy

must be actively supervised by the State itself." Cal. Retail

Li qguor Dealers Ass'n v. Mdcal Al um num |nc. 445 U.S. 97, 105

(1980) (internal quotation marks omtted). The requirenents for
Parker imunity are significantly nore stringent than the
requi renents for state regulation of the business of insurance
under the McCarran-Ferguson Act. | Areeda and Hovenkanp, supra,
219c, at 342. Mere availability of state insurance regulationis
insufficient to confer Parker immunity. A state's general

authority over or passive acceptance of aregulated firms position

does not confer Parker immunity. |d.
There is a nore inportant point. Since the surviving
boycott claim now does not call into question the acts of the
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commonwealth or the | nsurance Comm ssioner, and the JUA is not a

state agency, Parker immunity is not applicable. Cantor v. Detroit

Edi son Co., 428 U.S. 579, 591-92 (1976). Furt her, none of the

boycott conduct conpl ai ned of was mandated or even authorized by
the state. [d. at 594-95.
V.
Al though we may affirmthe district court's dismssal on

any grounds supported by the record, Aldridge v. A T. Cross Corp.

284 F.3d 72, 84 (1st Cir. 2002), none of the defendants' renaining

grounds for dism ssal of the boycott claimare persuasive.

A. Antitrust Standi ng

There are six nonexclusive factors to consider in
determ ni ng whether a plaintiff has antitrust standing: "(1) the
causal connection between the all eged antitrust violation and harm
to the plaintiff; (2) an inproper notive; (3) the nature of the
plaintiff's alleged injury and whether the injury was of a type
t hat Congress sought to redress with the antitrust |aws ('antitrust
injury'); (4) the directness with which the alleged market
restraint caused the asserted injury; (5) the specul ative nature of
the damages; and (6) the risk of duplicative recovery or conplex
apportionnment of damages."” Sullivan v. Tagliabue, 25 F.3d 43, 46

(1st Gr. 1994) (citing Associated Gen. Contractors of Cal., Inc.

v. Cal. State Council of Carpenters, 459 U S. 519, 537-45 (1983)).
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I n many ways the standing question is the nost difficult
issue in the case. Wether the all eged boycott of Casellas has in
fact caused any injury to the plaintiffs is hard to know.

W deal only with the lack of standing argunents
articulated by the defendants. The defendants concede i nproper
notives were all eged, but argue that this alone is insufficient to
give standing. They argue any danages were specul ative and that
t he damages sought will require conplex apportionnent. Finally,
they argue that this case would involve duplicative recovery
because there are two pending state actions about the system But
it is far from clear what is at issue in these actions. Thi s
argunent is also inconsistent with their argunent that any damages
woul d be too speculative or difficult to apportion.

We cannot say, at the Rule 12(b)(6) stage, that the

plaintiffs have no antitrust standing. See Mrales-Villalobos v.

Garcia-Llorens, 316 F. 3d 51, 55-56 (1st G r. 2003). As to several

of the criteria, we note that the plaintiffs here are consuners and
as such are presunptively favored as appropriate plaintiffs to

assert antitrust injury. SAS of PR, Inc. v. PR Tel. Co., 48

F.3d 39, 45 (1st Cr. 1995).

As to the surviving boycott allegation, typically the
plaintiffs in such cases, unlike here, are thenselves the targets
of the boycotts, but status as the target is by no means necessary.

See, e.qg., Hartford, 509 U S at 770 (The plaintiffs, nineteen
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states and private parties, sued CG insurers and reinsurers whose

al | eged boycott was against recalcitrant insurers.); Inre Wrkers

Conp. Ins. Antitrust Litig., 867 F.2d at 1554 (The plaintiffs

private enployers, sued workers' conpensation insurers and
insurers' collective rating association for using a cooperative
agreenent not to charge less than the maxinmum |awful rate; the
agreenent was a boycott because it nmy be enforced against
recalcitrant rating association nenbers by expelling them so that
t hey can no | onger sell workers' conpensation i nsurance.); see al so

Blue Shield of Va. v. McCready, 457 U. S. 465, 478 (1982) (rejecting

argunment that patients of psychol ogists have no antitrust injury
and no standing to sue under the antitrust |aws where the all eged
conspi racy between health i nsurer and organi zati on of psychiatrists
was ai ned to keep psychol ogi sts out of the nmarket).

At the Rule 12(b)(6) stage, we cannot conclude that the
all eged antitrust activities could not be proven to be a but-for

cause of the harm the consuners allegedly suffered. See SAS of

P.R, Inc., 48 F.3d at 46 (affirmng dism ssal of case because,

even assum ng harm causing antitrust violation, the plaintiff was
not the appropriate plaintiff). Such causation issues are often
decided at sunmary judgnment, not on the pleadings, precisely
because they depend on sone factual devel opnent. See, e.q.,

Moral es-Vill al obos, 316 F. 3d at 55-56; RSA Media, Inc. v. AK Medi a

Goup, Inc., 260 F.3d 10, 15 (1st Cr. 2001) (finding against
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plaintiff on causation issue at summary judgnment); Sullivan, 25
F.3d at 51 (sane). Dismissal at the pleadings stage is nore often
associated with disfavored plaintiffs, not consumers, such as
distributors or suppliers injured by anti-conpetitive threats

directed towards others. See Serpa Corp. v. MWane, Inc., 199 F. 3d

6, 13 (1st Gr. 1999); SAS of P.R, Inc., 48 F.3d at 44.

B. Filed Rate Doctrine

The defendants argue that the plaintiffs' clains are
barred by the filed rate doctrine because the clains are really an
attack on the reasonabl eness of the "uniform prem um' set by Law
253 and overseen by the Insurance Conm ssioner. See 26 P.R Laws
Ann. 8§ 8056. The plaintiffs are enphatic that they are not
attacking the rate which the Puerto Rico |egislature has set for
conmpul sory insurance, and there is no claimin the conplaint that
the JUA's rate is unreasonabl e.

The filed rate doctrine has its origins as a judicially
created bar to antitrust damages clains in the context of the
Interstate Conmmerce Commission's regulation of common carrier

rates. Square D Co. v. N agara Frontier Tariff Bureau, Inc., 476

U.S. 409 (1986); Keogh v. Chicago & NW Ry. Co., 260 U S. 156

(1922). The doctrine "is actually a set of rules that have evol ved
over tinme but revolve around the notion that [where regulated

entities are required to file rates with the regul atory agency],
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utility filings with the regulatory agency prevail over unfiled
contracts or other clainms seeking different rates or terns than

those reflected in the filings with the agency.” Town of Norwood

v. EEERC, 217 F. 3d 24, 28 (1st Cr. 2000). Al that is left of
the plaintiffs' federal antitrust action are the clains of boycott
of Casellas. W think that boycott has little to do wth the filed
rate doctrine, a famously conplex and sonetines criticized set of

rul es. See Town of Norwood v. New Eng. Power Co., 202 F.3d 408

420 (1st Cr. 2000) ("[T]lhe law on the filed rate doctrine is
extrenely creaky."). There is no direct relationship at all and it
is sinply not the case that any action which m ght arguably and
coincidentally inplicate rates, nuch |less those deternm ned by a
state, rather than a federal agency, is governed by the doctrine.

See Inre Lower Lake Erie lron Oe Antitrust Litiqg., 998 F. 2d 1144,

1159 (3d Gir. 1993).

C. Prinmary Jurisdiction

Simlarly, the primary jurisdiction doctrine has little
to do with this case and it certainly does not go to the subject

matter jurisdiction of the federal court. P.R Mar. Shipping Auth.

v. Fed. Mar. Commin, 75 F.3d 63, 67 (1st Cir. 1996). It is not

appropriately used here as a defense in any event.
Cenerally, the doctrine's application depends on three

factors: "(1) whether the agency determination |ay at the heart of
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the task assigned the agency by [the legislature]; (2) whether
agency expertise was required to unravel intricate, technical
facts; and (3) whether, though perhaps not determ native, the
agency determ nation would materially aid the court.” Mashpee

Tribe v. New Seabury Corp., 592 F.2d 575, 580-81 (1st Cr. 1979).

None of these conditions are net here.

D. Lack of Substantial |Inmpact on Interstate Connerce

Defendants finally argue that the jurisdictional
requi renents of the Sherman Act are not satisfied here because the
activities described in the conplaint do not substantially affect

interstate commerce. See MLain v. Real Estate Bd. of New O eans,

Inc., 444 U.S. 232, 242 (1980).

This argunent is frivolous in its own terns. The
plaintiffs allege that the defendants, sonme of whom are gl obal
insurers, have invested the extra profits from their nonopoly
schene outside of Puerto Rico and nmade it nore difficult for the
plaintiffs to purchase, repair, and nmaintain cars obtained in
I nterstate commerce. In light of the allegation that some "1.5
mllion to 2 mllion" wvehicle owners in Puerto R co are

pol i cyhol ders of the conpul sory insurance, as a mtter of

practical economcs," the conplaint, at least for Rule 12(b)(6)

pur poses, states a "not insubstantial effect on the interstate

commerce" sufficient for the Sherman Act. Cordova & Sinpnpietri
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Ins. Agency Inc. v. Chase Manhattan Bank, N A., 649 F.2d 36, 45

(1st Cir. 1981) (quoting MlLain, 444 U S. at 246).

Concl usi on

It was the defendants who chose to test the plaintiffs
case on the pleadings, and we hold no nore than that, as to the
Casel | as boycott federal antitrust clains, the case survives.

W reverse the judgnent of dism ssal with respect to that
one claimand remand the case for further proceedi ngs consistent

with this opinion. No costs are awarded.
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The

Appendix

plaintiffs’ conplaint contains the follow ng

al | egati ons:

12. The defendant insurance conpanies acting
jointly, in concert and in agreenent with each
other and with [the directors of the JUA],
agreed to inplement a boycott against all
notor vehicle owners whereby none of the ten
[sic] private insurance conpani es would issue
to the owners of notor vehicles covered by Law
253, supra, the conpul sory insurance policy .

and woul d cause and achieve that all said
not or vehicle owners be insured with respect
to said conpul sory insurance policies only by
the [JUA].

13. The main and principal reason for such
concerted schene and boycott was of course the
obtention [sic] of larger profits for all of
t he defendants. As the [JUA] is exenpted from
income and other taxes, if the [JUA] becane
the sole insurer of all vehicles having only
conmpul sory insurance, all the prem uns woul d
accrue tax free to the [JUA] to be Ilater
distributed anong the defendant's [sic]
partici pating insurance conpani es nenbers of
the [JUA]. The nonopoly obtained by a
successful boycott would | ower their costs as
no witten insurance policies would be issued
with a savings of around $4.00. They would
also economize in the paynent of the
commission to the brokers and agents wth
anot her savi ngs of 8%of the insurance prem um
as they would cover the insured directly
w t hout the intervention of an agent or broker
as required by | aw when coverage is issued by

a private insurer. Oher economes would be
obtained by the nonopolization in the
adj ust nent of t he cl ai s and ot her
adm ni strative expenses. As herein further

al l eged, they have been successful and have
been abl e to accumul ate extraordi nary profits.
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19. By April 1999, a "super syndicate" was
created and the [JUA] was issuing conpul sory
I nsurance on virtually the whol e universe of
vehicle owners operating in Puerto Rico not
havi ng traditional insurance.

21. Not only did they concertedly renain
inactive in pronoting the offering of the
compul sory i nsurance but also went further in
their concerted boycott and each of them
systematically rejected all applications by
brokers and agents to the ten [sic] defendant
I nsurance conpani es.

26. On  August 31[st], 2000 it was co-
def endant Seguros Triple S, [sic] Inc. who
rejected the applications for conpul sory
i nsurance submitted by Casellas and Co. [a
br oker ] This conpany |ater agreed to issue
128 policies but limting the commssion to
Casellas to only 3% instead of 8% as
established in the prem umdistribution.

32. By October 16th, 2000 Casellas and Co.
had around 40,000 insurance applications
i ncludi ng broker designation for conpul sory
i nsurance that the defendants had consistently
refused to accept.

38. [The defendants' agents] represented to
be private detectives investigating insurance
fraud. They would take photos and make[]
statenments to the enpl oyees and owners of the
i nspection centers to the effect that Casell as
and Co. was conmitting fraud; that he was
forcing and coercing vehicle owners to sign

applications; that he was doing illegal acts;
that the persons who did business wth
Casellas could go to jail; that Casellas
prom ses could not be trusted; and other
simlar di spar agi ng coment s casting

aspersions against Casellas and Co. with the
pur pose of intimdating potential custoners of
conmpul sory insurance policies and dissuade
them from doing to business with Casellas and
Co.
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40. The plan and efforts of intimdation and
coercion were al so practiced by the defendants
who t hreatened clients of Casellas and Co. not
to do business with said broker if he would
continue with his attenpts to sell conpul sory
i nsurance and telling nenbers of the insurance
busi ness conmunity that what he was doi ng was
i1l egal.

55.C. (a) The nonopoly has allowed the [JUA] to
freely dictate the practices relating to the
adjustrment of clainms allowing said [JUA] to
establish unr easonabl e depreci ation
percentages for the replacenent of new parts
to be replaced; repairing vehicles with old
parts obtained from "[j]unkers"; creating a
conplicated and unfair system of diagranms for
the determ nation of fault to the detrinment of
the affected nenber[s] of the class. Thi s
monopoly and absence of conpetition has
resulted in the dimnution of the quality of
service as the insureds have becane [sic]
captives of the [JUA] w thout any possibility
of escaping.

63. [The plaintiffs] have been deprived of
the right to receive witten policies and the
services and quality of service based on a
system of conpetition. Had the |aw intended
that no witten policies were to be i ssued and
no brokers or conpeting insurance conpanies
woul d participate, the premuns could have
been fixed lower (at least 12% | ess than the
one established).
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