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BOUDIN, Chief Judge. Abigail Guzman-Rosario ("Guznman")
sued United Parcel Service ("UPS') in the district court for
violations of Titles | and V of the Anmericans with Disabilities Act
of 1990 (“ADA"), 42 U.S.C. §§ 12, 101-12, 213 (2000), and section 504
of the Rehabilitation Act of 1973, 29 U S.C. § 794 (2000).' The
district court granted sunmary judgnent in favor of UPS and Guzmén
now appeal s.

The history can be briefly told. 1n 1986, Guzman began
part-tinme work with UPS (four to five hours a day) at its package
clearing center at its Miiiiz Base facilities in Carolina, Puerto
Rico. Her main work assignnent was to scan (with a |aser reader)
packages noving down an assenbly line and, where necessary, to
reposition packages on the belt. This required her to stand and
nove around in the vicinity of the belt.

In Novenber 1997, Guzmén felt pain in her left side and
entered a hospital for a three-day stay. She was eventually
di agnosed with ovarian cysts; this condition sonetines di sappears
in a few nonths w thout surgery. To see if the cysts resol ved

t hensel ves and perhaps for ot her reasons, surgery was deferred for

Title | prohibits enmployers from discrimnating against a
"qualifiedindividual with a disability because of the disability,"
42 U.S.C. 8 12,112(a); Title Vpertinently prohibits discrimnation
agai nst individual s who engage in certain acts protected under the
ADA, see 42 U S.C. § 12,203(a). The counterpart provision of the
Rehabilitation Act 1is construed as congruent with Title 1,
Qiveras-Sifre v. P.R Dep't of Health, 214 F.3d 23, 25 n.2 (1st
Cir. 2000), and needs no separate treatnent.
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about eight nonths. |In the end, the cysts did not disappear; they
were surgically removed in July 1998, restoring Guzman to health.

When she was hospitalized, Guzman tol d her supervisor of
her condition to excuse herself fromwork, which he permtted. Yet
Guzman thereafter suffered synptons intermttently, including pain
and occasional dizzy spells that required her to sit down or double
over. GQccasionally her synptons were severe enough to require her
to remain at honme lying down. Partly on this account and partly
because her son was repeatedly ill during this period and required
hospital care, Guzman was absent fromwork several tinmes (in excess
of her sick | eave allowance) and was sonetines |late to work.

In March 1998, Guzméan explained her condition to two
supervi sors, providing themw th nedical docunentation evidencing
her condition, to justify her absences fromwork and her occasi onal
sitting down. Though one supervisor told Guzman that "it was
okay"; the other said that she had to resol ve her condition because
her absences and her sitting down while working were adversely
affecting the conpany. In May 1998, Guzmén received a warning
| etter fromthe division manager--later withdrawn as untinely under
the collective bargaining agreenent--for |ateness and absences
during the period January through April. A second warning letter,
relating to one nore |ateness in June, was tinely.

In July 1998, UPS conducted a nonthly audit of tel ephone

usage and the auditor reported to the division manager that Guzman



had been meki ng excessi ve and unaut hori zed phone calls on conpany
time. The division manager di scharged Guznman, treating the matter
as a theft of time fromthe conpany (and so a listed ground for
di scharge); the conpany had apparently fired other enployees in
1997 and 1998 on the same ground. In a witten declaration, the
di vi si on manager described the unauthorized phone calls as the
reason for Guzmén's di scharge, although he separately described an
unrel ated incident of Guzman's conduct that he believed inproper.
I n Sept enber 1999, about 13 nont hs after her di scharge,
an arbitrator found that the termnation was not justified under
the collective bargaining agreenent because the conpany had not
earlier described such calls as "theft" and the evidence agai nst
Guzman was not strong. The conpany filed a court appeal but then
settled, reinstating Guzmédn and providing partial back pay for the
period of her discharge.
Several nonths before the arbitration award issued,
Guzman fil ed an admi nistrative charge of disability discrimnation.
In January 2002, the rel evant agency rejected her claimand issued
a right-to-sue letter. Three nmonths later, Guzman brought the
present action in federal district court. Apart from an
unsupported claimunder the Cvil R ghts Act of 1964, 42 U S.C. 88
2000e et seq. (2000), which Guzman has now abandoned, the conpl ai nt

charged UPS under the ADA and Rehabilitation Act with failure to



accommodat e her all eged disability and retaliation against her for
seeki ng an accommodat i on.

After discovery, UPS noved for summary judgnent based on
Guzman's deposition and other docunents. Deemi ng Guzman's
stat ement of contested facts i nadequat e under the | ocal Puerto Rico
rule,? the district court adopted UPS s statenment of uncontested

facts. See Corrada Betances v. Sea-Land Serv., Inc., 248 F.3d 40,

43-44 (1st Cir. 2001). The court then found that Guzman had not
been disabled prior to her surgery, had not requested an
accomodati on, and had not been not subject to retaliation. This
appeal foll owed.

Revi ew of the grant of summary judgnent is de novo. See,

e.qg., GCelabert-Ladenheimv. Am Airlines, Inc., 252 F.3d 54, 58

(st GCr. 2001). UPS's list of uncontested facts is accepted
given Guzman's failure properly to contest them otherw se,
i nferences fromthe record are drawn in the |ight nost favorable to

GQuzman. See United Parcel Serv., Inc. v. Flores-Garcia, 318 F.3d

323, 330 (1st Cir. 2003). Here, the main issues turn on applying
| egal tests to (nostly) known circunstances.
Were a worker is disabled an enpl oyer nay not assune

stereotypically aninability to work and (beyond t his) nust provide

2A local district court rule, now D.P.R Rule 56 and fornerly
D.P.R Rule 311.12, requires that the statenents of uncontested and
contested issues be specific and supported by record citations.
Guzman's statenent conprised six conclusory statenents with no
citations.
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"reasonabl e accommodati on” unless undue hardship is shown. 42
US C § 12,112(b)(5); see id. § 12,112(a)-(b). Having a
"disability" nmeans havi ng or being "regarded as" having a nental or
physi cal inpairnent that "substantially limts one or nore .

major |ife activities." Id. &8 12,102(2)(A, (O. We have

regul arly consulted EECC definitions of the terns, e.qg., Wight v.

CompUSA, Inc., 352 F.3d 472, 476 (1st Cr. 2003), but no agency has

been granted authority to issue binding regulations interpreting

the term"disability." Toyota Motor Mg., Ky., Inc. v. WIllians,

534 U. S. 184, 194 (2002).

Two different issues are presented as to Guzman's claim
that she was disabled during the period in question. One is
whet her the ovarian cysts were sufficiently long-lasting a
condition to qualify as a "disability" rather than a tenporary
affliction; the other is whether, duration aside, Guzman's
condition inpinged sufficiently on a "najor life activity" to be
treated as disabling. The district court ruled against Guznan on
bot h counts.

Starting with the first of these issues, the ADA is not
a nmedi cal |eave act nor a requirenment of accommodation for common
conditions that are short-term or can be pronptly renedied. The
Suprenme Court stated in Toyota that in order to be "substantially
[imt[ing]," an inpairment nust be "permanent or long term"”

Toyota, 534 U S. at 198. This nmay enconpass conditions that are



"potentially long-term in that their duration is indefinite and

unknowabl e," Santiago Cl enente v. Executive Airlines, Inc., 213

F.3d 25, 31 (1st Cr. 2000) (internal quotation marks omtted), but
not those that are brief or foreseeably tenporary, Carroll v. Xerox
Corp., 294 F.3d 231, 240-41 (1st Gr. 2002) (three-nonth nedica

| eave for chest pains), Soileau v. Quilford of Me., Inc., 105 F. 3d

12, 16 (1st GCir. 1997) (five-week |eave from wrk and four-nonth
activity restriction because of a depressive attack).

Al t hough Santiago O enente suggested in dictum that an

i npai rment of whose duration "is expected to be at |east several
nmont hs” m ght qualify as a disability if severe enough, 213 F. 3d at
31, this was before Toyota's "permanent or long ternf
pronouncenent, and ot her cases nmay suggest that | onger periods are

required. E.qg., Carroll 294 F.3d at 240-41; Soil eau, 105 F. 3d at

16. Case law in other circuits is also uncertain.® The reasons
for the uncertainty are apparent.

The statute itself says nothing about duration and
nothing in the term®“disability” or its definition gives a judge,
and still less a jury, nmuch guidance. The problemis primarily a
policy choice to which Congress did not speak clearly; and the

Suprene Court has done no nore than extrapolate, from sone

3See 1 Anericans with Disabilities Act Handbook § 3.08, at 127
n. 453 (Henry H. Perritt, Jr. ed., 4th ed. 2003) (collecting cases);
Enploynent Discrimnation Law 165-66 & nn.109-11 (C. Geoffrey
Weirich ed., 3d ed. supp. 2002) (sane).
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estimated nunbers of those to be covered, that severe restrictions
of very inmportant activities were what Congress had in mnd. See
Toyota, 534 U. S. at 197-98. Until the Suprene Court fine-tunes its
interpretation, it will be unclear how | ower courts should dea

wi th periods between, say, 6 and 24 nont hs.

In this case, Guzman's period of inpairment falls within
this zone, very close to the shorter end. That the inpairnent was
not severe | ends sonme support to the district court’s resol ution,
as our case | aw suggests that shorter durations are tolerated only

for nore severe inpairnents. See, e.qg., Santiago denente, 213

F.3d at 31, Soileau, 105 F. 3d at 15-16. Still, we think it best to
reserve the issue and rest our own affirmance on the district
court’s second determination that Guzman's disability did not
"substantially" Iimt a major life activity.

One najor life activity relied on by Guzman i s "worki ng. "
The Supreme Court has expressed sone doubt whether working can be

so descri bed. See Sutton, v. United Air Lines, Inc., 527 U S. 471,

492 (1999). The EECC regul ati ons by contrast assume that "working"”
is a major life activity. They state that a plaintiff is
"di sabl ed" even if she can still work but if she is significantly
restricted in or precluded from performng either a "class" of
jobs--a set of jobs wutilizing simlar skills, know edge, and
training to her prior job--or a "broad range" of jobs in various

cl asses--a | arge set of jobs that vary in what skills are required.



See CGel abert, 252 F. 3d at 60 (quoting 29 CF. R 8 1630.2(j)(3)(ii)-
(iii)).

Anaiting a definitive ruling from the Suprene Court
ot herwi se, we have assuned that "working” is a major life activity
and applied the EECC s framework in dismssing plaintiffs' ADA

clains, e.q., Sullivan v. Neiman Marcus G oup, Inc., 358 F.3d 110,

115-16 (1st Cir. 2004). So doing, we have required claimants to
show t hat they were precluded fromnore than the performance of a

particular job. See Carroll, 294 F.3d at 240; Lebron-Torres v.

Wiitehall Labs., 251 F.3d 236, 240 (1st Cir. 2001). GQuzman' s

evi dence of work difficulties--the occasional need to sit down and
the occasional inability to cone to work because di zzi ness and pain
required her to |lie dowmn—showed at nost difficulties in performng
her one particular job at UPS.

Guzman also clains as major life activities caring for
her fam ly, socializing, doing housework, and driving. Here, too,
the lawis unclear as to what counts;* but in all events caring for

oneself commonly treated as a major |ife activity, e.qg., Fraser v.

Goodal e, 342 F.3d 1032, 1038 (9th G r. 2003); Fenney v. Dakota,

“See, e.qg. Felix v. NY. Cty Transit Auth., 324 F.3d 102, 106
(2d Gir. 2003) (driving is not a magjor life activity); Sinkler v.
M dwest Prop. Mgnmt. Ltd. P Ship, 209 F.3d 678, 685 (7th Cir. 2000)
(not deciding whether driving is a major life activity); see also
EECC v. Sara Lee Corp., 237 F.3d 349, 353 (4th Cr. 2001)
(considering claimant's ability to care for her son as indicative
of her ability to care for herself); Krauel v. |lowa Methodi st Med.
Cr., 95 F.3d 674, 677 (8th GCr. 1996) (holding that "caring for
others" is not a major life activity).
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Mnn. & E. RR Co., 327 F.3d 707, 714-15 (8th Cr. 2003). In this

case, further refinenents are not needed since Toyota requires that
the inpairnment "prevent[] or severely limt[]" the mpjor life
activity. 534 U. S. at 198. Guzman showed nothing nore than
occasi onal pain or dizziness; there is no evidence that these
epi sodes were so frequent as to significantly inpinge on the
overall performance of the above non-work activities, and the
record shows that she could performthese tasks nost of the tine.

On appeal, Guzman argues alternatively that she was
"regarded as" disabled by UPS. See 42 U S.C 8§ 12,102(2)(0O;
Sutton, 527 U.S. at 489. However, Guzman never presented to the
district court her argunent that she was di sabl ed because she was
"regarded as" being unable to performher work or any broader set

of jobs. Cf. Sheehan v. City of 3 oucester, 321 F.3d 21, 24 (1st

Cr. 2003). This forfeits this claimon appeal. Canpbel | .

BankBoston, N A, 327 F.3d 1, 10 (1st Gr. 2003).

Finally, Guzmén clainms that UPS retaliated against her
for protected conduct, which is separate claimunder the ADA, see
42 U.S.C. §8 12,203(a), and does not depend on the success of the
plaintiff's disability claim See Wight, 352 F.3d at 477-78. The
claimis usually made by one who requests an accommodation or
conpl ai ns about a refusal to accommobdate and is then puni shed for
the request or the conplaint. See id. But Guzméan never directly

request ed an acconmodati on, and her only conplaints—to the agency
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and then to the court--cane after her discharge, so the discharge
was certainly not retaliation for them

Concei vably Guzman mght argue that by notifying her
supervisor of her condition she was inplicitly requesting an
acconmodati on. Even on this doubtful assunption,® nothing suggests
that her superiors had any negative reaction to being infornmed of
her condition or that her discharge was in any way a retaliation

for this disclosure, see (Qiveras-Sifre, 214 F.3d at 26,

particularly in light of the several-nonth delay between the

notification and her discharge. Conpare Wllians v. Phila. Hous.

Auth. Police Dep't, 380 F.3d 751, 760-61 (3d Cr. 2004), petition

for cert. filed, (U S. Dec. 22, 2004) (No. 04-873), with Wight,

352 F. 3d at 478.

This case is a useful rem nder that the ADAis not a cure
for all work-affecting nmedical difficulties and, al so, that sonme of
them have other renedies. Here, the collective bargaining
agreenent appears to have done its work. Wth reinstatenent and
partial back pay, Guzman nust be content.

Af firnmed.

°See Est ades- Negroni v. Assocs. Corp. of N. Am, 377 F. 3d 58,
64 (1st Cir. 2004) ("Under the ADA, requests for accommodati on nust
be express and nust be linked to a disability."); Reed v. LePage
Bakeries, Inc., 244 F.3d 254, 261 (1st Cr. 2001) ("[T]he ADA s
reasonable acconnndatlon reqU|renEnt usual | y does not apply unl ess
"triggered by a request’ . . . .").
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