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SELYA, Circuit Judge. Di senchanted with its existing

procedural framework for the conduct of adjudicatory hearings, the
Nucl ear Regul atory Conmmi ssion (NRC or Conm ssion) pronul gated new
rul es designed to nake its hearing processes nore efficient. These
new rules greatly reduce the level of formality in reactor
licensing proceedings but, at the sane tinme, place certain
unaccustoned restrictions upon the parties. The petitioners and
petitioner-intervenors are public interest groups. Supported by
the Attorneys General of five states (who have filed a hel pful
amcus brief), they claimthat the new rules violate a statutory
requi renent that all reactor licensing hearings be conducted in
accordance wth sections 554, 556, and 557 of the Adm nistrative
Procedure Act (APA), 5 U S C. 88 554, 556 & 557.1 In the
alternative, they claimthat the Comm ssion has not put forth an
adequate justification for so substantial a departure from prior
practice and that, therefore, the new rules nust be set aside as
arbitrary and capricious. Fully cognizant of the gravity of our
task, we have studied the conplex statutory and regulatory
framewor k and scrutini zed the pl eni tudi nous adm ni strative record.
After conpleting that perscrutation and grappling wth an
ant ecedent jurisdictional question, we find that the new procedures

in fact conply with the rel evant provisions of the APA and that the

'n the pages that follow, we use the nodifiers "on the
record" and "formal" interchangeably to refer to adjudications
conducted i n accordance with sections 554, 556, and 557 of the APA
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Comm ssi on has furni shed an adequate explanation for the changes.
Consequently, we deny the petitions for review.
I. BACKGROUND

The NRCis the federal agency charged with regul ating the
use of nucl ear energy, including the licensing of reactors used for
power generation. See 42 U S.C. § 2201. The Atom c Energy Act
requires the Conm ssion to hold a hearing "upon the request of any
person whose i nterest may be affected,” id. 8 2239(a)(1)(A), before
granting a new license, a license amendnent, or a |license renewal .

The NRC s predecessor agency, the Atomc Energy
Comm ssion (AEC), originally interpreted this provision as
requiring on-the-record hearings in accordance with the APA. See
Heari ngs Before the Subcomm ttee on Legislation, Joint Commttee on
Atom c Energy, 87th Cong. 60 (1962) (letter of AEC Comm ssioner
Loren K. O sen). These hearings closely resenbled federal court
trials, conplete with a full panoply of discovery devices and
direct and cross-exam nation of wtnesses by advocates for the
parties. Such hearings proved to be very |lengthy; sone |asted as
| ong as seven years.

In 1982, the NRC rel axed its approach for certain types

of licensing proceedings. See, e.d., In re Kerr-MGee Corp., 15

N.R C 232, 235 (1982) (determ ning that formal hearings are not
necessary in materials |icensing cases). Although the results were

heart eni ng, the Conm ssion nevertheless retained the full range of
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trial-like procedures for reactor licensing cases. The passage of
ti me brought further changes: faced with the prospect of hearings
on many |icense renewal applications in the near future —a | arge
nunber of reactors were initially licensed in the decade from 1960
to 1970 and the standard termfor such |icenses was forty years —
the Commi ssion began to reassess its adjudicatory processes,
focusing particularly on the procedures used in reactor |icensing
cases. The NRC s issuance, in 1998, of a policy on the conduct of
adj udi catory proceedings, 63 Fed. Reg. 41,872 (Aug. 5, 1998),
marked the inception of this process. This policy statenent
reiterated the NRC s commtnent to expeditious adjudication and
urged hearing officers to enploy a variety of innovative case-
managenent techniques in order to inprove hearing efficiency.
While encouraging better utilization of existing
procedures, the Conm ssion al so began ponderi ng possi bl e procedura
revisions. |In January of 1999, the NRC s general counsel drafted
a | egal nenorandum concluding that the Atomic Energy Act did not
require reactor licensing hearings to be on the record and,
accordingly, that the Conm ssion had the option of replacing the
existing format with a truncated regine. Later that year, the
Commi ssion held a widely attended workshop on hearing procedures.
Bui I ding on this foundation, the Conm ssion published a notice of
proposed rulemaking on April 16, 2001, 66 Fed. Reg. 19,610,

suggesting a major revision of its hearing procedures. In an



acconpanyi ng statenent, the Conmi ssion took the position that
section 189 of the Atom c Energy Act, 42 U S. C. 8 2239, does not
require reactor |icensing proceedings to be on the record.

On January 14, 2004, the NRC published a final rule
along with a response to the comments that the proposed rule had
generated. See 69 Fed. Reg. 2,182. Wth mnor exceptions, the
final rule replicated the proposed rule. The statenent of
considerations for the final rule reiterated the Conm ssion's view
that reactor |icensing hearings nay be informal.

The new rul es took effect on February 13, 2004. Al though
they apply to all adjudications conducted by the NRC, the
petitioners only challenge their application to reactor |icensing
proceedi ngs. W therefore confine our ensuing discussion to that
aspect of the new rul es.

Under the old protocol, all reactor |icensing hearings
wer e conducted according to the procedures outlined in 10 C F. R
part 2, subpart G The subpart G rules resenble those associ ated
with judicial proceedings.? They include a conplete armanentari um
of traditional discovery devices (e.g., requests for docunent
production, interrogatories, and depositions). 10 CF. R § 2.705.
The parties may nake notions for summary di sposition (although the

hearing officer is not required to entertain them. Id. § 2.710.

2Subpart G was anended by the new rul es, but the changes to it
are not pertinent here.
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There is an evidentiary hearing at which testinony is presented
through direct and cross-exam nation of w tnesses by the parties.
Id. § 2.711.

Under the new rules, reactor licensing hearings are, for
t he nost part, to be conducted according to a | ess el aborate set of
procedures described in 10 CF.R pt. 2, subpart L.® The new
subpart —which differs materially fromthe old subpart L —Iimns
a stream i ned hearing procedure. Unlike subpart G subpart L does
not provide for traditional discovery. 10 CF.R § 2.1203.
Instead, parties in hearings governed by subpart L are required to
make certain mandatory disclosures (akin to "open file" discovery)
anent expert w tnesses, expert witness reports, rel evant docunents,
data conpil ations, and clains of privilege. 1d. 8§ 2.336.

The hearings thenselves also differ. Under subpart L,

the presunption is that all interrogation of w tnesses will be
undertaken by the hearing officer, not the litigants. ld. §
2.1207. Parties are allowed to submt proposed questions in

advance of the hearing, but the presiding officer is under no

conpul sion to pose them 1d. Parties are not allowed to submt

W say "for the npbst part" because there are exceptions. The
new rules still provide for the use of subpart G procedures for,
inter alia, reactor licensing hearings if the presiding officer
finds that the "contested matter necessitates resol ution of issues
of material fact relating to the occurrence of a past activity,
where the credibility of an eyew tness nmay reasonably be expected
to be at issue, and/or issues of notive or intent of the party or
eyewitness [are] material to the resolution of the contested
matter." 10 C.F.R § 2.310.
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proposed questions during the hearing unless requested to do so by
the presiding officer. 1d. Cross-exam nation is not avail able as
of right, although a party may request perm ssion to conduct cross-
exam nation that it deens "necessary to ensure the devel opnent of
an adequate record for decision.” 1d. 8§ 2.1204. A party seeking
| eave to conduct cross-exam nation nust submt a cross-exam nation
plan, which will be included in the record of the proceeding
regardl ess of whether the request is allowed. |[|d.

The petitioners —we use that phrase broadly to include
the petitioner-intervenors — took unbrage at these changes and
brought these petitions for judicial review. Their primary claim
is that the Commssion erred in its determ nation that reactor
I i censi ng proceedi ngs do not have to be fully formal adjudications.
In their view, the new rules do not conply with the APA's
requi renents for on-the-record adjudi cati on and, therefore, cannot
stand. As a fallback, the petitioners assert that even if the new
rules are not ultra vires, they nust be set aside as arbitrary and
caprici ous.

II. APPELLATE JURISDICTION

The parties have operated on the assunption that this
court has first-instance jurisdiction to hear and determne their
petitions for judicial review W are not so sangui ne —and we are
cogni zant that, as a court of limted jurisdiction, subject-matter

jurisdiction will not accrete to us either by the parties'



acqui escence or by their consent. Espi nal - Dom nguez v. Puerto

Rico, 352 F.3d 490, 495 (1st Cr. 2003). Consequently, we asked
the parties to address what we perceived to be a thorny question
relating to our authority to entertain these petitions. Bef or e
proceeding to the nerits of the petitioners' asseverational array,
we rnust resolve that question.

The facts are as follows. The petitioners premn se
jurisdiction on the Adm nistrative Orders Review Act, 28 U.S.C. 88§
2341- 2351, better known as the Hobbs Act. |In pertinent part, that
statute confers original jurisdiction on the courts of appeals to
hear petitions for judicial review of "all final orders of the
[NRC] made reviewable by section 2239 of title 42." 1d. at 8§
2342(4). In turn, 42 U S.C. 8§ 2239(b) makes reviewable, inter
alia, "[a]lny final order entered in any proceeding of the kind
specified in subsection (a) of this section."” The proceedi ngs
enunerated in that subsection include those for "the granting,
suspendi ng, revoking, or anending of any license or construction
permt, or application to transfer control, and in any proceedi ng
for the issuance or nodification of rules and regul ati ons dealing
with the activities of licensees.” 1d. § 2239(a).

Read literally, these interlocking statutes would not
seem to grant jurisdiction to this court. After all, the
petitioners are challenging a rule, not an order. The APA, which

I's made applicable to the Comm ssion by 42 U S. C. 8§ 2231, defines



an order as "the whole or a part of a final disposition, whether
affirmative, negative, injunctive, or declaratory in form of an

agency in a matter other than rule making . . . ." 5 U S C 8§

551(6) (enphasis supplied). Thus, the action at issue here —a
rul emaking — would appear to fall outside the scope of review
provi ded by the Hobbs Act.

Even if one were tenpted to suppose that Congress sinply
m sspoke in limting Hobbs Act jurisdiction to the review of
orders, other sections of the Act would seemto mlitate against a
judicial reconstruction of the term "order"™ to enconpass
rul emaki ng. The Act explicitly provides for initial court of
appeal s review of "all rules, regulations, or final orders” of the
Secretary of Transportation, the Federal Maritinme Conm ssion, and
the Surface Transportation Board. 42 U S.C. 88 2342(3), 2342(5).
The principleis clear that Congress's use of differential |anguage
in various sections of the sane statute is presuned to be

I ntentional and deserves interpretive weight. See Duncan v.

Wal ker, 533 U. S. 167, 173 (2001); In re 229 Main St. Ltd. P ship,

262 F.3d 1, 5-6 (1st Cr. 2001).

Were we witing on a pristine page, we would likely find
this careful parsing persuasive and thus dismss the case so that
the petitioners could seek initial review in an appropriate
district court. The page, however, is cluttered, not pristine

There is a substantial body of precedent el aborating the scope of
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t he Hobbs Act with respect to both the NRC and ot her agencies to
which it applies.

The key case is Florida Power & Light Co. v. Lorion, 470

U S. 729 (1985), in which the Suprene Court determ ned that Hobbs
Act jurisdiction existed in the courts of appeals for initia
review of the NRC s denial of citizen petitions to suspend or
revoke licenses. [d. at 746. |In making this determ nation, the
Court declared that the | anguage of section 2239 was anbi guous as
to whether it limted judicial review to orders entered in
proceedi ngs under that section. Id. at 736. The Court then
decl ared that the Hobbs Act should be interpreted broadly, so as to
maxi mze the availability of initial <circuit court review of
i censi ng proceedings. 1d. at 745.

The Court laid out two grounds in support of this
reasoning. First, it cited efficiency concerns. 1In this regard,
the Court deenmed initial circuit court review the better use of
judicial resources, observed that such a course elimnates one
| ayer of review, and stressed that there is usually no need for the
conpilation of either a fresh or an augnented record in agency
revi ew proceedi ngs. Id. at 744. Second, the Court harangued
agai nst the evils of pieceneal review. In this regard, it warned
that when Congress clearly places initial review of sonme agency
actions in the courts of appeals, the jurisdictional provision

shoul d not be interpreted narrowy to shunt revi ew of other agency
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actions tothe district courts. |d. at 741-42. For these reasons,
t he Court adnoni shed that "[a] bsent a firmindication that Congress
intended to locate initial APA review of agency action in the
district courts, we will not presune that Congress intended to
depart fromthe sound policy of placing initial APA review in the
courts of appeals.” 1d. at 745.

Lorion has displayed remarkable vitality. The Seventh

Circuit applied its teachings in Commpbnwealth Edison Co. v. NRC

830 F.2d 610 (7th Cir. 1987), finding jurisdiction to review the
Commi ssion's assessnment of fees for the processing of a licensing
application. 1d. at 613. |In the court's view, the assessnent was
sufficiently related to a licensing proceeding to ground circuit
court jurisdiction. Id. at 612-13. Pertinently for present
pur poses, the court, in the exercise of its discerned jurisdiction,
revi ewed t he underlying rul es on which the Comi ssi on had based its
assessnment. |1d. at 616.

Closer to hone, this court has applied Lorion to find
jurisdiction when a contrary reading of the applicable statute
woul d, for no apparent reason, have divided judicial reviewbetween

the district courts and the courts of appeals. See Gty of Boston

v. HUD, 898 F.2d 828, 834-35 (1st Cr. 1990). The Third CGrcuit
has gone even further, holding that Lorion creates a presunption of

initial circuit court review "absent clear and convi nci ng evi dence
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of a contrary congressional intent." Conoco, Inc. v. Skinner, 970

F.2d 1206, 1214 (3d Cr. 1992).

Al though the question is close, we conclude that
appellate jurisdiction is proper in this case. In reaching this
conclusion, we start with the prem se that both the Hobbs Act and
the Atomc Energy Act are anbiguous as to their reach
Furthernore, while the term "order” has a clear neaning for APA
purposes, its placenent in section 2239 of the Atom c Energy Act
suggests that Congress mght not have used it with the sane
precision in connection with the intersection of the Hobbs Act and

the Atom c Energy Act. Cf. Hanover Ins. Co. v. United States, 880

F.2d 1503, 1504 (1st G r. 1989) (noting that the sane word nay have
different nmeanings in different statutory contexts). That prem se
is bolstered by the fact that the Atom c Energy Act uses the terns
"order" and "rule" inconsistently. For exanple, section 2239(b)
refers to "[a]lny final order entered in any proceedi ng of the kind
specified in subsection (a)," but section 2239(a) includes

proceedings "for the issuance or nodification of rules and

regul ations dealing with the activities of |I|icensees.” Thi s
di sharnony renders the nmeaning of "order” in this context
uncert ain.

G ven these anphibolies, we believe that the policies
announced by the Suprenme Court in Lorion deserve special weight.

We interpret Lorion as holding that original jurisdiction in the
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courts of appeals is proper to review any NRC action that coul d be
cogni zable in a petition for reviewfroma proceedi ng under section
2239. This interpretation is consistent with the Lorion Court's
instruction that jurisdictional statutes should be construed so
t hat agency actions will always be subject toinitial reviewin the
same court, regardl ess of the procedural package in which they are
wrapped. Lorion, 470 U S. at 742. By like token, an affirmation
of jurisdictioninthis case is consistent wwth the Lorion Court's
conclusion that judicial efficiency is best served by Iimting the
| ayers of review 1d. at 744-45. On this basis, and in conformty

with our earlier decision in Cty of Boston, we conclude that we

have jurisdiction to entertain these petitions.
III. THE MERITS

We divide our discussion of the merits into three
segnents, corresponding with the petitioners' nost lively bruited
poi nt s.

A. Ultra Vires.

The nmainstay of the petitioners' challenge is the
proposition that the new rul es exceed the Conm ssion's statutory
authority. The petitioners start with the premse that 42 U S. C
8 2239 requires the NRC to conduct licensing hearings on the

record, that is, in strict accordance with the rel evant provisions

of the APA. See supra note 1. In their view, the new rul es fai
to satisfy that requirenent and, therefore, nust be pole-axed. 1In
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t he pages that follow, we exanm ne both the petitioners' prenm se and
t hei r concl usi on.

Section 2239 requires the Comm ssion, "upon the request
of any person whose interest may be affected” by certain agency
actions, to hold "a hearing.” It does not explicitly require that
the hearing be on the record. W have held, however, that the
degree of formality that a hearing nust afford does not necessarily
turn on the presence or absence of an explicit statutory directive.
| f, even absent such a directive, the nature of the hearing that
Congress intended to grant is clear, then that intention governs.

Dantran, Inc. v. Dep't of Labor, 246 F.3d 36, 46 (1st Cr. 2001);

Seacoast Anti-Pollution League v. Costle, 572 F.2d 872, 876 (1st

Cir. 1978). W assune arguendo, favorably to the petitioners, that
t he Seacoast rule still obtains.*

The petitioners advance several argunents for hol ding
that Congress, in enacting section 2239, purposed to require on-

the-record hearings in reactor |icensing cases. In addition to

“Not wi t hstanding this assunption, we believe it prudent to
point out that Seacoast predates the Suprene Court's watershed
decision in Chevron U S A 1Inc. v. Natural Resources Defense

Council, lInc., 467 US. 837 (1984), and that Dantran nerely
foll owed Seacoast w thout assessing its vitality in the post-
Chevron era. It seens clear that while the type of hearing

required by a statute turns on congressional intent, Chevron adds
a new dinension, requiring that the agency's reasonable
interpretation be accorded deference if there is any anmbiguity as
to that intent. See id. at 843. To what extent (if at all) this
reality erodes Seacoast's rationale is a question that we | eave for
anot her day.
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canvassing the legislative history and catal oging the relevant
anendnents to the statute, they point out that for approximtely
four decades the NRC and its predecessor agency, the AEC,
interpreted the statute as requiring on-the-record hearings in
reactor |icensing proceedings. Inresponse, the NRC highlights the
anbiguity of the statute and attenpts to situate the | atest round
of changes in a larger history of procedural experinentation. The
Comm ssion also notes that sone courts have interpreted section
2239 to allow informal hearings in I|icensing proceedi ngs not

i nvol ving reactors. See, e.qg., Gty of W Chicago v. NRC, 701 F. 2d

632, 645 (7th Gr. 1983) (licensing of nuclear materials). Last —
but far from least — the Conm ssion urges us to defer to its
judgnment that informal hearings are a suitable prophylactic for
reactor licensing. Cf. Lattab v. Ashcroft, 384 F.3d 8, 19-20 (1st
Cir. 2004) (deferring to the agency's judgnent on the proper
application of a procedural statute).

For years, the courts of appeals have avoided the

guestion of whether section 2239 requires reactor |icensing

hearings to be on the record. See, e.qg., Kelley v. Selin, 42 F. 3d

1501, 1510-14 (6th Gr. 1995) (discussing, but not resolving, the

I ssue while approving the use of informal hearings for materials

storage issues); Nuclear Info. & Res. Serv. v. NRC, 969 F.2d 1169,
1180 (D.C. Cr. 1992) (en banc) (deemng the issue forfeited and

declining to decide it); Union of Concerned Scientists v. NRC, 920
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F.2d 50, 53 n.3 (D.C. Gr. 1990) (finding the procedural rules at
issue to conply with the APA and declining to deci de whet her forna

hearings are required); Cty of W Chicago, 701 F.2d at 642-43

(di stinguishing reactor licensing from materials |icensing and
addressing only the latter). W too decline to resolve this issue.
Because the new rules adopted by the Conmission neet the
requi renents of the APA it does not matter what type of hearing the
NRC is required to conduct in reactor |icensing cases.

Bef ore el aborating our reasoning on this point, we nust
di spense with a procedural theory advocated by the petitioner
Public Ctizen. It is a bedrock principle that a court may only
uphold an administrative action on a rationale advanced by the

agency in the adm ni strative proceeding. SECv. Chenery Corp., 318

U S 80, 95 (1943). Enbracing this principle, Public Citizen
asserts that the Comm ssion has waived the argunent that the new
rul es satisfy the APA's requirenents because, in promul gating the
newrules, it relied exclusively onits viewthat section 2239 does
not mandate on-the-record hearings. Thus, it cannot nowrely on a
different rationale to defend the rules in court.

This assertion reads the record through rose-colored
gl asses. The Commission explicitly nmenorialized in the statenent
of considerations for the final rule the viewthat even if reactor
| i censing hearings were required to be on the record, the newrules

woul d neet that requirenent. 69 Fed. Reg. at 2,192 ("[T]he
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Comm ssion believes that . . . the hearing procedures in each of
t hese subparts neets [sic] the requirenents for an on-the-record
heari ng under the APA. . . ."). No nore was exigible to preserve
the point. Accordingly, we turn to the nmerits of this rationale.

W exercise plenary review over the Conm ssion's

conpliance with the APA. See Dantran, 246 F.3d at 48 (stating that

agencies' interpretations of statutes they do not adm nister are
not entitled to particular deference). The APA |lays out only the
nost skeletal framework for conducting agency adjudications,
| eaving broad discretion to the affected agencies in fornulating

detai |l ed procedural rules. See Am Trucking Ass'ns, Inc. v. United

States, 627 F.2d 1313, 1321 (D.C. Cir. 1980). 1In specific terns,
the APA requires only that the agency provide a hearing before a
neutral decisionmaker and allow each party an opportunity "to
present his case or defense by oral or docunentary evidence, to
submit rebuttal evidence, and to conduct such cross-exam nation as
may be required for a full and true disclosure of the facts.” 5

U S.C. § 556(d).°®

*The APA requires the presiding officer to be the agency, a
nmenber of the agency, or an administrative lawjudge. 5 U S.C. 8§
556(b). In NRC hearings, 42 U S.C. 8§ 2241 explicitly authorizes
t he Comm ssion to enpanel safety and | icensing boards consi sting of
one person "qualified in the conduct of adm ni strative proceedi ngs"
and two persons with "such technical or other qualifications as the
Comm ssi on deens appropriate” to preside at hearings under section
2239.
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The petitioners urge that the magnitude of the risks
i nvolved in reactor |icensing proceedi ngs warrant the i nposition of
a nore el aborate set of safeguards. It is beyond cavil, however,
that, short of constitutional constraints, a court may not inpose
procedural requirenents in admnistrative cases above and beyond

those nmandated by statute (here, the APA). Vt. Yankee Nucl ear

Power Corp. v. Natural Res. Def. Council, Inc., 435 U S. 519, 543-

44 (1978); Union of Concerned Scientists, 920 F.2d at 53.

Accordingly, we are not at liberty to i npress on the Comm ssion (or
any ot her agency, for that matter) a procedural regi me not nmandat ed
by Congress. The NRC s newrules will, therefore, succunb to the
petitioners' first line of attack only if they fail to provide the
m ni mal procedural safeguards actually demanded by the APA. See

Nat'l Cassif. Coomm v. United States, 765 F.2d 1146, 1151 (D.C

Cir. 1985).

W turn now from the general to the particular. The
rulemaking at issue here effected several changes in the
Comm ssion's procedures. The petitioners focus their chall enge on
two aspects of the newwy m nted process. First, they object to the
Commi ssion's decision to elimnate discovery. Second, they
conplain about the Commission's decision to circunscribe the
avai lability of cross-exam nation. Because these are the only
issues on which the petitioners have offered devel oped

argunent ati on, we confine our analysis to those portions of the new

-19-



rul es. Cf. United States v. Zannino, 895 F.2d 1, 17 (1st Grr.

1990) (holding that "a litigant has an obligation to spell out its
argunments squarely and distinctly, or else forever hold its peace”
(citations and internal quotation marks omtted)).

We begin with the question of whether the newrules fal
bel ow t he APA" s m ni numrequirenents by elimnating discovery. The
Comm ssion points out, and the petitioners do not seriously
contest, that the APA does not explicitly require the provision of
any di scovery devices in formal adjudications. See 5 U S.C. § 556;

see also Kelly v. EPA, 203 F.3d 519, 523 (7th Cr. 2000); Frilette

v. Kinberlin, 508 F.2d 205, 208 (3d G r. 1974). Thus, if the APA
requires the Comm ssion to provide any discovery to satisfy the
standards for formal adjudications, that discovery nust be
necessary either to effectuate sonme other procedural right
guar anteed by the APA or to ensure an adequate record for judicial

revi ew. Cf. US. Lines, Inc. v. Fed. Muritine Commin, 584 F.2d

519, 540 (D.C. Gr. 1978) (stating that an agency charged wth
holding a hearing to determne the public interest nust provide
adequat e neans of public participation); Seacoast, 572 F.2d at 876-
77 (noting that in some cases procedural requirenents nmay be
inplied to ensure adequate judicial review).

The petitioners suggest that discovery is necessary to
realize the right of citizen-intervenors to present their case and

submt an infornmed rebuttal. See 5 U S.C. 8§ 556. |If discovery is
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unavail able, this thesis runs, citizen-intervenors will be unable
to gather the evidence needed to support their contentions and,
thus, will be shut out of neaningful participation in |licensing
heari ngs.

This thesis is conposed of nore cry than wool. The
petitioners argue as if the newrul es have elimnated all access to
i nformati on fromopposing parties —but that is a gross distortion.
The new rul es provi de neani ngful access to information fromadverse
parties in the formof a system of nandatory disclosure. See 10
CFR § 2. 336. Al though there mght well be less information
available to ~citizen-intervenors under the new rules, the
difference is one of degree. There is sinply no principled way
that we can say that the difference occasioned by replacing
traditional discovery methods with mandatory disclosure is such
that citizen-intervenors are left with no nmeans of adequately
presenting their case.

Nor do we think that full-dress discovery is essential to
ensure a satisfactory record for judicial review. The Comm ssion's
final decision in any hearing nust survive review based on the
evi dence adduced in the hearing. 5 U S. C. 8§ 556(e). The applicant
bears the burden of proof in any |icensing hearing, id. § 556(d),
and it will have every incentive to proffer sufficient information

to allow the agency to reach a reasoned decision. That sane
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gquantum of i nformation should be adequate for a review ng court to
determ ne whether the agency's action is supportable.

To say nore on this point would be to paint the lily.
There is sinply no discovery-linked conflict between the new rul es
and the APA's on-the-record adjudication requirenent. The
petitioners' first line of argunent is, therefore, a dead end.

Tur ni ng to Cross-exam nati on, t he petitioners
contentions fare no better: the new rules neet the APA's
requi renents. To explain this conclusion, we first nust strip away
the rhetorical flourishes in which the petitioners shroud their
reasoni ng.

It is inportant to understand that, contrary to the
petitioners' inportunings, the new rules do not extirpate cross-
exam nation. Rather, they restrict its use to situations in which
it is "necessary to ensure an adequate record for decision.” 10
CF.R § 2. 1204. The legitimacy of this restriction mnust be
weighed in light of the fact that the APA does not provide an
absolute right of cross-examnation in on-the-record hearings.
Seacoast, 572 F.2d at 880. The APA affords a right only to such
cross-examnation as may be necessary for a full and fair
adj udi cation of the facts. 1d. Equally to the point, "[t]he party
seeking to cross-exam ne bears the burden of showi ng that cross-

exam nation is in fact necessary." |d. at 880 n.16.
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The Conmi ssion represents that, despite the difference in
| anguage, it interprets the standard for all owi ng cross-exani nation
under the new rules to be equivalent to the APA standard. 69 Fed.
Reg. at 2,195-96. When an agency provides a plausible
interpretation of its own procedural rules and there is no record
or pattern of contrary conduct a court has no right either to
sl ough off that interpretation or to deem it disingenuous. Cf.

Al bat hani v. NS, 318 F.3d 365, 378-79 (1st G r. 2003) (accepting

the agency's good faith in carrying out its procedures, while
acknow edgi ng that evidence to the contrary m ght warrant judici al
intervention). Gven the Comm ssion's stated interpretation, the
new rul es on cross-exam nation cannot be terned inconsistent with
the dictates of the APA. Nor do we see how cross-exam nation that
is not "necessary to ensure an adequate record for decision" could
be necessary to ensure appropriate judicial review

Because we find that the new rules neet the APA
requi renents for on-the-record adjudications, we hold that their
pronmul gation does not exceed the Commission's authority.
Consequently, the petitioners' ultra vires argunent founders.

B. Arbitrary and Capricious.

Qur | abors are not yet done. Even though we hol d that
the newrules are within the anmbit of the NRC s authority, we stil
must consi der whether its decision to discard the old in favor of

the new was arbitrary and capricious. See 5 U.S.C. § 706.
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An agency's rul es, once adopted, are not frozen in pl ace.
The opposite is true: an agency may alter its rules in |ight of
its accunulated experience in admnistering them Rust .
Sullivan, 500 U.S. 173, 186-87 (1991). An agency mnust, however,
of fer a reasoned explanation for the change. |If the agency fails
to furnish such an explanation, or if the proffered explanation
fails to denonstrate that the agency fully considered its new

course, the revised rules nmust be set aside. See Modtor Vehicle

Mrs. Ass'n of the US., Inc. v. State Farm Mut. Auto. Ins. Co.

463 U. S. 29, 42 (1983) ("If Congress established a presunption from
whi ch judicial review should start, that presunption . . . is .
agai nst changes in current policy that are not justified by the
rul emaki ng record. ™).
The petitioners begin this branch of their assault with
a global challenge to the rationality of departing fromthe NRC s
forty-year-old procedural regine. They do not suggest that the
Commi ssion' s goal of inproving hearing efficiency is inpermssible,;
rather, they maintain that the current procedures worked well
enough and that the Conmi ssion has made no showi ng that they were
the source of any past inefficiencies. The petitioners further
note evidence in the rul emaking record suggesting that efficiency
gai ns coul d be brought about through | ess drastic nmeasures, such as

nore aggressi ve case nanagenent.
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To resolve this point, we first nust determ ne what an
agency nmust show to justify nmodifying its procedural rules. As a
general principle, agenci es have broad authority to fornulate their
own procedures —and the NRC s authority in this respect has been

ternmed particularly great. Union of Concerned Scientists, 920 F. 2d

at 54; BPl v. Atomic Energy Commin, 502 F.2d 424, 428 n.3 (D.C

Cir. 1974). A necessary corollary of this authority is the freedom
to experinment with different procedural formats. Consequent |y,
tinkering with rules is by no neans a forbidden activity.

O course, there are limts on this prerogative. An
agency may not act precipitously or in an irrational manner in
revising its rules. But so long as these |imts are observed, it
is not the place of a reviewing court to second-guess the agency's
deci sion as to when to nake procedural changes. It is enough that
the agency reasonably determnes that existing processes are
unsatisfactory and takes steps that are fairly targeted at
i mprovi ng the situation.

In this case, the NRC has determned that its existing
rules of practice lead to hearings that are cunbersone,
unnecessarily protracted, and wasteful of the resources of the
parties and the Comm ssion. This determnation warrants a high

degree of deference. See Vt. Yankee, 435 U. S. at 543-44 (hol ding

t hat agencies' evaluations of their procedural needs are entitled

to great respect). Al though the petitioners may disagree, we
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descry nothing in the record that woul d support setting aside the
rule on the basis that the agency should have left well enough
alone. It would unfairly handcuff admi nistrators if agencies could
not change their procedures sinply because certain of their
constituencies admred the status quo.

That | eaves the how of the Comm ssion's new rul es; that
i's, the question whether the Commr ssion acted arbitrarily in making
a specific set of changes in order to achieve its goal of inproved
hearing efficiency. To clear this hurdle, the Comm ssion nust show
both that its new rules constitute a rational neans for achieving
its stated objective and that it sensibly rejected other options
considered in the rul emaki ng proceeding (including the option of

mai ntai ning the status quo). See State Farm 463 U. S. at 43-44.

This calculus nust fairly account for any benefits |ost by
nodi fying existing rules, as well as any advantages expected to be
gai ned through the adoption of updated rules. See id.

Here, too, we address only the NRC s deci sions to repl ace
traditional discovery with mandatory di sclosure and to restrict the
avai lability of conventional cross-exam nation. Wth regard to
di scovery, the NRC explained inits statenent of considerations for
the final rule that the proposed substitute "has the potential to
significantly reduce del ays and resources expended by all parties
in discovery." 69 Fed. Reg. at 2,194. The Commi ssion also

expressed the view that replacing traditional discovery wth
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mandat ory di scl osure woul d el i m nate a substantial anount of notion
practice related to discovery nmatters. 1d. Finally, the
Comm ssion determned that any prejudice to citizen-intervenors
from elimnating traditional discovery would be offset by the
mandatory disclosure requirenents and the (general public
avai lability of NRC docunents. [|d.

The petitioners renewtheir exhortation that di scovery is
necessary for citizen-intervenors to participate effectively in
reactor licensing hearings. They speculate that w thout discovery
they will be without access to | arge anounts of detail ed technical
information (information that is avail able to the applicant and the
Comm ssion staff) and, thus, will be unable to respond adequately
to technical and factual argunents.

W agree with the petitioners that the Conm ssion's
explanation for the change in discovery practice is thin. The
Commi ssion baldly states its belief that elimnating traditional
di scovery will shorten hearings and conserve resources, but it
provi des no enpirical analysis of its experience with traditional
di scovery from which an outside observer can determ ne what
benefits the Comm ssion m ght reasonably expect. In a substantive

rule, this omssion mght be fatal. See, e.q., Portland Cenent

Ass' n v. Ruckel haus, 486 F.2d 375, 393 (D.C. Gr. 1973) ("It is not

consonant wth the purpose of a rul emaki ng proceedi ng to pronul gate
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rules on the basis of inadequate data, or on data that, [in]
critical degree, is known only to the agency.").

In the real mof procedure, however, agenci es are presuned
to have special conpetence and, accordingly, are held to |ess

exacting standards of explication. See Union of Concerned

Scientists, 920 F.2d at 54 (noting that procedural determ nations

“fall uniquely within the expertise of the agency"”). To add to
this | eeway, we are not willing to ignore matters that are conmon
knowl edge to courts of |aw Di scovery, especially in conplex

matters, is both time-consum ng and costly. W do not think it can
reasonably be questioned that the replacenent of discovery with
mandat ory disclosure will nake reactor |icensing hearings faster
and | ess expensive.

The Comm ssion also has explained that it believes any
harm to citizen-intervenors wll be mnimal. Al t hough the
petitioners offer some hypothetical exanples of information that
may be unavail able under the new rules, they have not naede a
persuasi ve case that mandatory di scl osure will underconpensate for
the loss of traditional discovery. W thus find no basis for
setting aside the new rul es on di scovery-rel ated grounds.

The new rules' outl ook on cross-exam nation presents a
cl oser question. The Conmi ssion reasons that restricting cross-
exam nation will reduce the anobunt of testinony taken and make

hearings nore efficient. 69 Fed. Reg. at 2,196. The Comnm ssion
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further observes that, in its experience, cross-examnation is not
al ways hel pful to the resolution of scientific or technical issues.
Id.

The petitioners retort that cross-examnation is a vital
conponent of a citizen-intervenor's case. They note that citizen-
intervenors often lack the resources to present their own expert
testinmony and nust rely on cross-questioning of the adverse party's
experts to make their case. They also stress the value of cross-
examnation as a nmeans for bolstering public confidence in
i censing hearings. Tellingly, the Comm ssion's own adm ni strative
judges agree that cross-exam nation is helpful for the resolution
of issues raised in many licensing hearings. In addition to the
reasons advanced by the petitioners, the adm nistrative judges note
that the prospect of cross-exam nation di scourages exaggeration in
di rect testinony because witnesses are aware that they will have to
defend their statenents |ater

Experience in the courts has left no doubt that cross-
exam nation can be a useful tool. Had the new rules abolished
cross-exam nation entirely, we mght well find the Comm ssion's
action insupportable. Inportantly, however, the new rul es do not
conpl etely do away with cross-examni nation. Rather, they leave its
avai lability to the discretion of the hearing officer. Just as we
will not ignore the fact that discovery is resource-consum ng, we

will not presune that all — or, perhaps, even nbst — cross-
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exam nation is essential to the just resolution of issues. Wth
this in mind, we find no fault with the Conm ssion's decision to
attenpt to curtail unnecessary cross-examnation. C. 5 U S.C 8§
556(d) ("[T]he agency as a nmatter of policy shall provide for the
exclusion of irrelevant, immterial, or unduly repetitious
evi dence."). Accordingly, we cannot say that it is arbitrary and
capricious for the Comm ssion to | eave t he determ nati on of whet her
cross-examnation will further the truth-seeking process in a
particul ar proceeding to the discretion of the individual hearing
of ficer.

W do, however, add a caveat. The APA does require that
cross-exam nati on be avail able when "required for a full and true
di scl osure of the facts.” [1d. |If the new procedures are to conply
in practice with the APA, cross-exam nation nust be allowed in
appropriate instances. Should the agency's adm nistration of the
newrul es contradict its present representati ons or otherw se fl out
this principle, nothing in this opinion will inoculate the rules

agai nst future chall enges.

C. Constitutional Claims.

One petitioner, Ctizens Awareness Network (CAN), charges
that the new rules are unconstitutional because they deprive
citizen-intervenors of f undanent al political rights and
di scrimnate against themin violation of the Fifth Arendnent. W

expl ore these charges.
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CAN's first charge inplodes because there is no
fundamental right to participate in admnistrative adjudications.
Reactor |icensing (unlike, say, voting) is not "preservative of

other basic civil and political rights.” Reynolds v. Sinms, 377

U S 533, 562 (1964). Assum ng, for argunent's sake, that citizen-
intervenors have a protected |liberty interest in the outconme of
reactor |icensing proceedings — a proposition that we consider

extrenely dubious, see Gty of W Chicago, 701 F.2d at 645 —the

guantum of process required before the governnment my deprive
citizen-intervenors of that interest woul d depend on the three-part
anal ysis adunbrated in Mathews v. Eldridge, 424 U S. 319, 335
(1976) . CAN nakes no effort to apply the Mathews rubric to the
rules at issue, and we will not do CAN s honmework for it. The

issue is, therefore, forfeit. See Zannino, 895 F.2d at 17.

As for equal protection, CAN clains that we shoul d apply
strict scrutiny because citizen-intervenors are a "discrete and
insular mnority." This claimis nmeritless. The Suprene Court has
made it crystal clear that the criteria for deem ng a cl ass suspect

are both rigorous and specific. Johnson v. Robison, 415 U S. 361

375 n. 14 (1974); San Antonio Ind. Sch. Dist. v. Rodriqguez, 411 U. S.

1, 28 (1973). As a class, citizen-intervenors cannot begin to neet
those criteria. They are not "saddled with such disabilities, or
subjected to such a history of purposeful unequal treatnent, or

relegated to such a position of political powerlessness as to
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command extraordinary protection fromthe majoritarian political
process,"” Rodriquez, 411 U S. at 28, nor do they share any
"I mut abl e characteristic determned solely by the accident of
birth," Johnson, 415 U. S. at 375 n. 14.

Bel aboring this point would serve no useful purpose
VWhat ever legitimate grievances citizen-intervenors may have, it is
absurd to equate discrinnation against them with the historic
di scrim nation agai nst racial and other mnorities that |lies at the
core of suspectedness. The bottomlineis that citizen-intervenors
are not a suspect class. W so hold.

Thi s hol di ng neans, of course, that rational basis review
applies, not strict scrutiny. See Boivin v. Black, 225 F. 3d 36, 42
(1st Cir. 2000). Thus, CAN bears the burden of denobnstrating that
no plausible set of facts exists that could forge a rational
rel ati onship between the challenged rules and the governnent's

legitimate goals. 1d. at 44; Montal vo-Huertas v. Rivera-Cruz, 885

F.2d 971, 978-79 (1st G r. 1989). For the reasons set forth above,
see supra Part 111(B), there can be no doubt that the Comm ssion's
action is rationally related to a legitinmte governnent purpose.
It follows inexorably, as night follows day, that CAN s
constitutional argunent is neritless.
IV. CONCLUSION

We need go no further. Procedural flexibility is one of

the great hallmarks of the adm nistrative process —and it is a
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feature that courts nust be reluctant to curtail. Though the
Comm ssion's new rules may approach the outer bounds of what is
perm ssi bl e under the APA, we find the statute sufficiently broad
to accormbdate them Simlarly, the Comm ssion's judgnents as to
when its procedures need fine-tuning and how they should be
retool ed are ones to which we accord great respect. W cannot say
that the Conmi ssion's desire for nore expeditious adjudications is
unr easonabl e, nor can we say that the changes enbodied in the new
rules are an eccentric or a plainly inadequate neans for achieving
t he Commi ssion's goals. Accordingly, both of the instant petitions

must be deni ed.

The petitions for Fjudicial review are denied and

dismissed.

— Concurring Opinion Follows —
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LIPEZ, Circuit Judge. Although |I concur fully in Judge
Selya's thoughtful and conprehensive opinion, | wite separately to
describe sonme oddities about this case which should not go
unnoti ced. The basic proposition of Judge Selya's decision is
i ndi sputably correct: the new rules promul gated by the Nuclear
Regul atory Commission (NRC) to reduce the level of formality in
reactor |icensing proceedings conply with the "on-the-record"
requi renents of the Adm nistrative Procedure Act (APA). Yet that
| egal proposition was |argely an afterthought of the NRC in the
effort to justify its new rules. Instead, the NRC principally
argued in the long run-up to this case that 42 U S.C. § 2239, which
sinmply requires the Conm ssion to hold a hearing "upon the request
of any person whose interest nmay be affected” before granting a new
license, did not invoke the requirenents for formal adjudication
(comonly referred to as "on-the-record” hearings) under the APA

It is striking that so many smart people at the NRC coul d
be so wong for so long about the requirenents of the APA
Al t hough this history does not affect the outconme of this case, it
shoul d be noted as a cautionary tal e about the power of anal ogy and
the endurance of unexam ned |egal theories. This history also
serves to explain some of the legitimte frustrations of the
petitioners, who felt that they were dealing with a noving target
as the NRCtried to justify its new regulations. Wth so nuch at

stake in these nuclear reactor licensing proceedings, the
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rul emaki ng process should have followed a steadier course. For

reasons | shall explain, this was not the rul emaki ng process at its

best .
Terminology
The termnology for hearings under the APA can be
i npreci se and confusing. The everyday neaning of terns |ike

"formal™ and "informal" sonetines creeps into the discussion,
al t hough those terns have specific, functional definitions under
the APA. As Judge Selya notes, the terns "formal" and "on-the-
record" are generally used as shorthand for hearings that nust be
conduct ed pursuant to the requirenents of 5 U.S.C. 8§ 554, 556, and
557 of the APA. Oher ternms, too, are sonetinmes used to refer to
such procedures -- "trial-type" and "quasi-judicial." These vague
and indefinite terms are particularly mschievous because they
evoke i mages of courtroomtrials, and they have contributed to the
false inpression that the APA's requirenent of on-the-record
heari ngs involves procedures nore akin to civil trials than is
actually the case.

To be specific, 8 554 requires that, in cases of an
“adjudication required by statute to be determ ned on the record
after opportunity for an agency hearing,” the agency nust follow
t he procedures outlined in 88 556 and 557. Although the statutory
text at issue here is itself rather pithy, these procedures can be

usefully condensed into the follow ng ten points:
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1. The agency nust give notice of legal authority and
matters of fact and | aw asserted. § 554(b).

2. The oral evidentiary hearing nust be presided over by
an officer who can be disqualified for bias. 8§ 556(b).

3. Presiding officers cannot have ex parte
communi cations. 88 554(d), 557(d)(1).

4. Parties are entitled to be represented by attorneys.
8 555(b).

5. The proponent of an order has the burden of proof.
§ 556(d).

6. A party is entitled to present oral or docunentary
evi dence. § 556(d).

7. Aparty is entitled "to conduct such cross-exam nation
as may be required for a full and true disclosure of the
facts.” 8§ 556(d).

8. Orders can be issued only on consideration of the
record of the hearing. § 556(d).

9. The transcript of testinony and exhibits is the

excl usi ve record for decision and shall be nmade avail abl e

to parties. § 556(e).

10. The deci sion nust include "findi ngs and concl usi ons,

and the reasons or basis therefor, on all the material

issues of fact, law, or discretion presented on the

record.” 8 557(c)(3)(A).
See Richard J. Pierce, Jr., Admnistrative Law Treatise § 8.1 (4th
ed. 2002). Strikingly, thereis no reference to discovery in these
statutory provisions of the APA, and cross-exam nation is assured

only if necessary "for a full and true disclosure of the facts."
5 U S C §556(d). Most of these provisions relate to the conduct
and responsibilities of the presiding officer or the basis for

agency orders (on the record). Only a fewrelate to the conduct of
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the hearing itself. These APA requirenents | eave agencies with a
great deal of flexibility in tailoring on-the-record hearing
procedures to suit their perceived needs.

If hearings are not required to be “on the record,” the
procedures of 88 556 and 557 are not triggered; the only section of
the APA applicable to the proceedings is § 555, titled "Ancillary
matters."” Section 555(b) entitles a party to be represented by a
| awyer, 8§ 555(c) entitles people who have submtted data or
evidence to retain copies of their subm ssions, and 8§ 555(e)
requi res agencies to give pronpt notice when they deny a petition
made i n connection with a proceedi ng, and to give a brief statenent
of the grounds for denial. Additionally, subsections (c) and (d)
require that process, subpoenas, and other investigative demands
must be nmade in accordance with law. O course, these “informal”
heari ngs nust al so conply with basic due process requirenents.

From the begi nning of its proposed rul enaking, the NRC
repeatedly referred to the procedures outlined in the new
regulations as "informal," as opposed to the outnoded fornmal
procedures of the past. The clear inplication was that the new
informal procedures would not neet the APA's requirenents for
formal, on-the-record hearings. Thus, the NRC believed that it
first had to establish that its authorizing statute, the Atomc
Energy Act (AEA), did not require it to hold on-the-record hearings

for reactor |icensing.
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Background to Rulemaking

Judge Selya outlines sone of the inportant history of the
rul emeking in this case. However, there is nore to this curious
history that is worth telling. Fromthe 1998 Policy Statenent to
the Notice of Proposed Rul emaki ng, the NRC barely contenpl ated t he
possibility that it could reformits hearing procedures to its
liking and still conply with the APA after all. |Indeed, at first,
the NRC did not propose any dramatic changes to its hearing
procedures. In its August 5, 1998 Policy Statenent, the NRC stated
that it hoped to encourage a renewed vigor in the enforcenent of
al ready-existing hearing procedures by the Atomc Safety and
Li censi ng Boards (ASLBs).® To expedite hearings, the NRC advocat ed
greater adherence to schedul es, nore rigorous enforcenent of tine
limts for filing (for exanple, allow ng extensions of tine only in
"unavoi dabl e and extrene ci rcunst ances"), nore ri gorous enforcenment

of contention requirenents,’ and tighter nmanagenent of discovery.

On-t he-record hearings at nost agenci es nust be presi ded over
by the agency, one of the nenbers of the body that conprises the
agency, or an admnistrative law judge (ALJ). 5 U S.C. § 556(b).
Because of the highly technical nature of hearings before the NRC
however, Congress authorized the NRC "to establish one or nore

atomc safety and |icensing boards, each conprised of three
menbers, one of whom shall be qualified in the conduct of
adm ni strative proceedings and two of whom shall have such

technical or other qualifications as the Conm ssion deens
appropriate to the i ssues to be decided.” 42 U.S.C. § 2241. These
ASLBs now preside over the bulk of |icensing hearings at the NRC

‘A request for hearing or a petition for |eave to intervene in
a licensing hearing nust set forth wth particularity the
contentions sought to be litigated in the hearing. These
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It al so announced t hat the NRC "nmay consi der further changes to the
Rul es of Practice as appropriate to enabl e additional inprovenents
to the adjudicatory process.”

True to its word, the NRC issued a Staff Requirenents
Menorandumto its Ofice of General Counsel (OGC) on July 22, 1999,
directing it to develop a proposed rul emaking. At the sane tine,
the Commi ssion noted that it would also pursue a |egislative
solution by |obbying Congress to confirmits authority to reform
|l i censing hearings as it w shed. Again, the Staff Requirenents
Menor andum never suggested that the NRC coul d reduce the fornality
of its hearing procedures while staying within the strictures of
the APA's requirenments for on-the-record hearings. Instead, the
NRC apparently still believed that the nore informal |icensing
procedures it sought woul d not conply with the APA, and that it had
to establish its freedomfromthe APA' s strictest requirenents.

The Staff Requi renents Menorandumal so directed the NRC s
OGC to solicit the views of interested parties on the proposed
r ul emaki ng. Consequently, the general counsel held a two-day
neeting in October 1999, called a "hearing process workshop,” wth
representatives from the nuclear industry, citizens' groups
(including the petitioners in this case), other federal agencies,
academ a, and the NRC s Atom c Safety Board and Licensing Panel

Al t hough the OGC encouraged a w de-ranging conversation, no one

requirenents were further tightened by the rul emaki ng.
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rai sed the possibility that the NRC |licensing procedures could be
nore informal yet still conply with the APA

In the Notice of Proposed Rul enaking itself, 66 Fed. Reg.
19,610 (April 16, 2001), which for the first tinme proposed specific
changes to the NRC s hearing procedures, there was still no
argunent that the proposed procedures conplied with the APA' s
requi renents. Instead, the notice offered pages of | egal analysis
on the history of the AEA all intended to justify the NRC s
ability to pronul gate new hearing procedures that are not subject
to the APA' s requirenments for on-the-record hearings.

O her choices nmade by the NRCin its regulatory overhau
further enphasize the firmess of its conviction that the
supposedly “informal” procedures it was proposing did not conply
with the APA' s requirenents for on-the-record hearings. In the one
i nstance where no one di sputes that the NRC nust hol d on-the-record
hearings -- the licensing of construction and operation of urani um
enrichnent facilities, see 42 U S C 8§ 2243(b) -- the Notice
described this process as "requiring formal trial-type hearing
procedures to be used.” 66 Fed. Reg. at 19,623. Consequently, the
NRC bel i eved that it could not use new subpart L for these hearings

but had to resort to the nore formal procedures of subpart G?®

8Public Citizen enphasizes this point in its reply brief,
stating: “The retention of Subpart G procedures for enrichnment
facility hearings confirnms that the NRC concl uded i n t he rul enaki ng
that only Subpart G provided on-the-record hearing procedures.”
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Strikingly, inthe entire record of this rul emaking prior
to the pronul gation of the Final Rule, I can find only one footnote
hinting that anyone at the NRC thought that it could reduce the
formality of its procedures while at the sanme tine conplying with
the strictures of the APA. In a footnote inits January 1999 neno,
t he OGC acknow edged the possibility of elimnating the "el ements
of Subpart G that go beyond the Admi nistrative Procedure Act's
requi renents for 'on-the-record" hearings. One imedi ate effect
woul d be to elimnate formal discovery in NRC adjudications.”™ The
meno contains no further discussion of how far beyond the APA's
requi renents the OGC understood Subpart G to go.

Not until publication of the Final Rule itself did the
NRC assert for the first tinme that the new procedures conply with
the APA' s requirenents for an on-the-record hearing -- and even
here, the NRC devotes only a few sentences to the i ssues of cross-
exam nation, discovery, and the presiding officer.® |Indeed, the
NRC s few statenents are easily reproduced in their entirety. 1In
response to concerns about the refornms to cross-exan nation, the
NRC st ated: "The Conm ssion believes that this approach strikes an

appropriate balance in the use of cross-examnation, and 1is

°The APA has vari ous provisions intended to keep the presiding
of fi cer independent of the parties and of the agency. See 5 U. S.C.
88 554(d), 556(b), and 557(d)(1). ALJs' conpensation is handl ed by
the Ofice of Personnel Managenent, not the agency appointing them
for adjudications. This arrangenent is designed to keep themfree
of any undue influence fromthe agency.
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consistent with the requirenents of the Adm nistrative Procedure
Act (APA), which does not require cross-examnation for on-the-
record proceedi ngs unl ess necessary for a 'fair and true discl osure
of the facts.'" 69 Fed. Reg. 2182, 2188 (Jan. 14, 2004). Alittle
| ater, the NRC states: "The Conm ssion's consideration of cross-
exam nation in the hearing process begins with the observation that
parti es have no fundanental right to cross-exam nation, evenin the
nost formal hearing procedures provided in Subpart G" 69 Fed.
Reg. at 2195-96.

As for concerns about the availability of discovery, the
NRC stated: "Thus, the mandatory di scl osure requirenent in subpart
C, the hearing file provision in subparts G L, and N,] and the
requi renent for an LSN and 'el ectronic docket' in subpart J, go
wel | beyond the 'discovery' provisions for full, on-the-record

adj udi catory hearings under the APA "° 69 Fed. Reg. at 2189. As

1°The Fi nal Rul e expl ai ns el sewhere sone of this passage’ s nore
obscure terns. For hearings conducted under subpart J, the NRC and
potential parties nust

di scl ose pertinent docunments by participating in the
"Li censi ng Support Network" (LSN) before an application
is filed. I'n addition, under subparts G L, and Nthe NRC
staff is required to prepare, make avail abl e, and update
a "hearing file" consisting of the application and any
amendnent s, NRC saf ety and environnmental reports relating
to the application, and any correspondence between the
NRC and the applicant that s relevant to the
application. A parallel concept is provided in subpart J
by the requirement for the NRC staff to nmaintain an
“el ectronic docket."

69 Fed. Reg. at 2189.
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for presiding officers, the NRC described how the new regul ati ons
provided for either an ALJ or a three-nenber ASLB to preside over
the hearing, and then stated: "The Comm ssion has taken this step
to ensure that all of these proceedi ngs neet the requirenments with
regard to a presiding officer for an on-the-record hearing under
the APA." 69 Fed. Reg. at 2191. However, despite these few
references in the Final Rule to neeting the APA's requirenents for
on-the-record hearings, the NRC s primary rationale for its new
procedures remained its |long-standing position that reactor
|l i censing hearings did not have to conply with the on-the-record
requi renents of the APA !

In considerable part, admnistrative agencies set the
terms of the debate in the rul emaki ng process with the argunents
they advance in support of their rulemaking initiatives. | f
certain argunents are unm stakably primary, those arguments wll
draw nost of the attention during the adm nistrative process, and
during the judicial review that follows. Not surprisingly,
opponents will believe that the primacy of the argunent neans that
it is the nost inportant argunent to address. If, in the end, the
di spositive issue on appeal is a different issue, addressed only
glancingly in the adm nistrative process, there has been enornous

wasted effort, and the courts of appeal will be poorly served by

1As Public Citizen says, the NRC filled both the Notice of
Proposed Rul emaking and the Final Rule with “page after page of
argunment” neant to establish this proposition.
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appellate briefing that reflects the outdated enphases of the
adm ni strative process. That is precisely what happened here.

In their petition for review, petitioners never even
nenti oned the argument of the NRC that its new procedures conplied
with the APA s requirenents for on-the-record hearings. Not one of
the petitioners addressed the argunent in their opening briefs.?!?
I ndeed, the NRC tried to exploit this om ssion by arguing that
petitioners had thereby waived the issue. In response, Public
Citizen stated that the NRC argued from the beginning of the
rulemeking that its freedom from the APA's on-the-record
requi renents was essential to its ability to fashion infornal
procedures, and “[t]here would have been no need for page after
page of argument that Section 189 does not require on-the-record
hearing procedures in reactor licensing cases if the NRC had
believed that the new Subpart L procedures confornmed to these
requirenments.”'® Public Ctizen added that the few references to
APA-conpliance in the Final Rule were nothing nore than "stray
remar ks" when wei ghed agai nst t he overwhel m ng nunber of statenents

to the contrary made by the NRC t hr oughout the rul emaking. Public

?However, the amici States did devote a section of their
brief, filed before the NRC s opposition, to arguing that the new
procedures fail to neet the APA's requirenents for on-the-record
heari ngs.

Bpublic Citizen refers to 8 189 of the AEA, now codified at
42 U.S.C. 8§ 2239, which provides for hearings in licensing
deci sions and judicial review
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Citizen then tried to turn this lanment into a | ega

argunment based

upon SEC v. Chenery Corp., 318 U.S. 80 (1943). Al though the | anent

is a fair one, the |egal argunent does not work.

must

adm ni strative agencies whose decisions they review

SEC v. Chenery

In Chenery, the Suprene Court warned courts that

not substitute their own policy judgnents for those of

explained that this rule did not disturb the settled rule

t hey

t he

The Court

t hat

appellate courts can affirmtrial court decisions that are right

for the wong reasons:

In confining our review to a judgnent upon the validity
of the grounds upon which the Comm ssion itself basedits
action, we do not disturb the settled rule that, in
reviewing the decision of a lower court, it must be
affirmed if the result is correct although the | ower
court relied upon a wong ground or gave a wong reason.
The reason for this rule is obvious. It would be
wasteful to send a case back to a lower court to
reinstate a decision which it had al ready made but which
t he appel | at e court concl uded shoul d properly be based on
anot her ground wi thin the power of the appellate court to
formulate. But it is also famliar appellate procedure
t hat where the correctness of the | ower court's decision
depends upon a determ nation of fact which only a jury
coul d nake but which has not been nade, the appellate
court cannot take the place of the jury. Like
consi derations govern revi ewof adm nistrative orders. If
an order is valid only as a determ nation of policy or
j udgnent whi ch the agency al one i s authori zed to nake and
which it has not made, a judicial judgnment cannot be nmade
to do service for an admnistrative judgnent. For
pur poses of affirmng no |l ess than reversing its orders,
an appel |l ate court cannot intrude upon the domain which
Congress has exclusively entrusted to an adm ni strative
agency.
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SEC v. Chenery Corp., 318 U.S. 80, 88 (1943) (citation and internal

qguotation marks omtted) (Chenery I).%
The dispute in Chenery cane before the Court again in

1947, after the SEC had "reexanm ned the problem recast its

rati onal e and reached the sane result." SEC v. Chenery Corp., 332
US 194, 196 (1947) (Chenery 1I1). Accepting the SEC s new

decision as justified by an adm nistrative determ nation that "is

based upon substantial evidence and is consistent wth the
authority granted by Congress,"” id. at 207, the Court noted the
"inmportant corollary" to Chenery's rule of judicial review of
agency deci si ons:

If the adm nistrative actionis to be tested by the basis
upon which it purports to rest, that basis nust be set
forth wwth such clarity as to be understandable. It wll
not do for a court to be conpelled to guess at the theory
underlying the agency's action; nor can a court be
expected to chisel that which nust be precise from what
the agency has left vague and indecisive. I n ot her
words, 'We nmust know what a decision nmeans before the
duty becomes ours to say whether it is right or wong.'

M“Citing broad equitable principles of fiduciary duty taken
from case law, the SEC had refused to approve a stock
reorgani zation plan until it was anmended to elimnate the effect of
some suspect stock purchases by the conpany's managenent. The
conpany anended t he plan accordingly and the SEC approved it. The
Court found that the case law cited by the SEC, however, did not
support its decision. Rat her than deciding whether the SEC s
decision could be sustained on a second basis -- that of the
special authority given by Congress to the SEC to adm nister the
securities laws -- the Court remanded the case to the agency for
further proceedings. If the SEC had i ntended to i nvoke that second
basis as an alternative ground, it had not done so with sufficient
clarity to allow the Court to review its action.
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Id. at 196 (quoting United States v. Chicago, M, St. P. & P. RR

Co. 294 U.S. 499, 511 (1935)). The Chenery decisions have

continuing vitality today. See, e.qg., NLRBv. K. River Cmty. Care,

Inc., 532 U S 706, 721 (2001); Nat'l Tower, LLC v. Plainville

Zoning Bd. of Appeals, 297 F.3d 14, 21 (1st Cr. 2002); Rizek v.

SEC, 215 F.3d 157, 161 (1st Gr. 2000) (citing the
"wel | -established rule that agencies nmust sufficiently articul ate
t he grounds of their decisions so that appellate courts are able to
performtheir function of judicial review neaningfully.")

Despite the NRC s disproportionate attention to its
original premse that it could alter its procedures for the
licensing of nuclear reactors free of the on-the-record
requirenents of the APA, and its scant attention to the APA-
conpliance argunent that prevails here (found primarily in several
sentences placed in the Final Rule), | agree with Judge Selya that
the NRC preserved the rationale that has becone the basis for
affirmngits rulemaking initiative. However, if the Chenery cases
have a spirit, the NRC cane perilously close to violating it here,

with the unfortunate consequences for efficient admnistrative

process and effective appellate review that | have already
descri bed. Al t hough, to quote Chenery Il, we did not have "to

guess at the theory underlying the agency's action,"” 332 U S. at
197, we had to find it with too little help from the parties

because of the NRC s failure to understand the APA's flexibility.
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Further History

The NRC s belated recognition that the new licensing
procedures mght in fact conply with the on-the-record requirenents
of the APA is all the nore surprising because sources
cont enpor aneous Wi th the APA s passage suggest that flexibility has
al ways been a hallmark of the APA, and that agencies have al ways
had consi derabl e discretion to structure on-the-record hearings to
suit their particular needs. This flexibility is nowhere nore
evident than in determning the role of cross-exam nation in on-
t he-record hearings.

The Attorney Ceneral's Mnual on the Admnistrative
Procedure Act (1947) is a "key docunent™ for interpreting the APA,

Am Mn. Cong. v. Mne Safety & Health Adnmin., 995 F.2d 1106, 1109

(D.C. Gr. 1993). W have described it as containing the "nost
authoritative" account of the history of the Act's passage, Warder

v. Shalala, 149 F.3d 73, 79 (1st Gr. 1998). See also V. Yankee

Nucl ear Power Corp. v. Natural Res. Def. Council, Inc., 435 U.S.

519, 546  (1978) (the Attorney General's Manual is "a
cont enpor aneous interpretation previously given sone deference by
this Court because of the rol e played by the Departnent of Justice
in drafting the legislation"). The Attorney General’s WManual
of fers a vision of cross-exam nation entirely consistent with that

advanced by the NRC in this rul emaking.
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The Manual begi ns by stressing the general inportance of
cross-exam nation in on-the-record hearings, cautioning that "it is
clear that the 'right to present his case or defense by oral or
docunentary evidence' does not extend to presenting evidence in
affidavit or other witten form so as to deprive the agency or
opposing parties of opportunity for cross-examnation." AG s
Manual at 77. Technical evidence may be introduced in witten form
as long as its adm ssion "would not prejudicially deprive other
parties or the agency of opportunity for cross-exanm nation. Thus,
technical and statistical data nmay be introduced in convenient
witten formsubject to adequate opportunity for cross-exam nation
and rebuttal ." Id.

The Attorney General's Mnual goes on, however, to
acknowl edge that the general opportunity to cross-exanmne is
subject to restrictions which becone nore salient as the conplexity
of the hearing's subject matter increases. On this point, the
Manual quotes from the Report of the House Conmittee on the
Judi ciary on the APA. The Report cautions that the APA s provision
for "such cross-exam nation as nay be required for a full and true

di scl osure of the facts" does not

confer a right of so-cal | ed ‘unlimted
cross-exam nation. Presiding officers will have to nake
the necessary initial determ nation whether the

cross-exam nation is pressed to unreasonabl e | engths by
a party or whether it is required for the 'full and true
di scl osure of the facts' stated in the provision. Nor is
it the intention to elimnate the authority of agencies
t o confer sound discretion upon presiding officersinthe
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matter of its extent. The test is -- as the section
states -- whether it is required "for a full and true
di sclosure of the facts.' In many rule naking
proceedi ngs where the subject matter and evidence are
broadly economic or statistical in character and the
parties or wtnesses nunerous, the direct or rebutta
evi dence may be of such a nature that cross-exan nation
adds not hi ng substantial to the record and unnecessarily
prol ongs the hearings.
H R Rep. No. 1980, 79th Cong., 2d Sess., 37.

The Attorney General’s Manual and the House Report serve
as good indicators that Congress, when it passed the APA
understood that agencies needed a considerable anount of
flexibility in fashioning hearing procedures for on-the-record
heari ngs. Despite the frequent use of terns like "trial-type" and
"quasi-judicial" over the years torefer to on-the-record hearings,
agenci es have al ways been able to adapt their procedures for on-
t he-record hearings under the APA. Today, this statute of general
applicability governs the procedures for an enornous variety of
hearings -- everything fromrelatively sinple clains for workers
conpensation, to enforcenent proceedi ngs under the National Labor
Rel ati ons Act or the Cccupational Health and Safety Act, to conpl ex
rate-setting hearings before the Federal Energy Regulatory
Commi ssi on. See Manual for Adm nistrative Law Judges (ALJ Manual ),
49-51.

This historical flexibility is confirmed by a nodern-day

guide to the conduct of on-the-record hearings, the Mnual for

Adm ni strative Law Judges, which provides a thorough overvi ew of
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the current state of on-the-record procedures.® Al though the
Manual is primarily designed as a practical aid for ALJs, it also
offers an analysis of the fundanmental requirenents of the APA
i ncluding a section on the special problens presented by conpl ex
heari ngs at both the agency and ALJ levels. See ALJ Manual at 49-
70. Utimately, if the ALJ Manual tells us anything about what a
typi cal on-the-record hearing looks like, it is that there is no
typi cal heari ng.

Inits section on conplex hearings, the ALJ Manual begi ns
by noting that the term "quasi-judicial"™ is nost often used to
refer to "relatively sinple cases.” 1d. at 50. "Typically, these
quasi -judicial proceedings are nearly identical to a forml
adj udi cation without a jury," with the full panoply of pleadings,
pre-hearing discovery, and witnesses who testify orally on direct

and cross-exam nation. ld. at 49. Conpl ex cases, however, are

5See htt p://ww. oal j . dol . gov/ public/apa/refrnc/ malj.pdf. The
current edition of the Mnual is not an official governnment
publication. Previous editions of this Manual, however, had been
publ i shed by the Administrative Conference of the United States
(ACUS), a governnent body. Prof. Mrell E Mllins of the
University of Arkansas at Little Rock School of Law was the
principal editor and revisor of the third edition in 1990. After
Congress elimnated funding for the ACUS in the 1990s, Prof.
Mul I'ins took it upon hinself in 2001 to reproduce the Manual on the
web in sonmewhat updated form Recently, this 2001 "interim
Internet edition,” as he called it, was published in substantially
unchanged form in the journal of the National Association of
Adm ni strative Law Judges, a nonprofit professional organization.
Al so, the website of the Ofice of Adm nistrative Law Judges, U.S.
Departnment of Labor, links to the Manual (while not guaranteeing
its accuracy or expressing a view on its contents).
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"another matter," bearing |ess resenblance to our traditional
concept of a civil trial. [d. at 51. The ALJ Manual cites the
NRC s use of ASLBs as an "innovative approach to conplex cases”
with highly technical subject matter. 1d. at 52. 1n general, the
ALJ Manual enphasizes the use of witten subm ssions of direct and
rebuttal evidence: "Typically, much of the testinony is highly

technical and lengthy, and is submtted in witten formprior to

the hearing." 1d. at 51. "Preparation and exchange of direct and
rebuttal evidence is usually beneficial in conplex cases.” 1d. at
56. ¢

Like the Attorney GCeneral's Manual, the ALJ Manual
enphasi zes t he basi c i nportance of the opportunity to cross-exani ne
in on-the-record hearings, noting that "judges should be extrenely
cautious about denying parties an opportunity to cross-exan ne
witnesses."” 1d. at 55 n.149. |In the end, however, and again |ike
the Attorney Ceneral's Manual, the ALJ Manual al so acknow edges t he
agencies' need to adapt hearing procedures to suit especially
conpl ex cases, observing that "[u]nless witness credibility is
i nvol ved, cross-examnation is frequently confined to clarifying
the exhibits, determining the source of the material, and testing

the basis for the witness's conclusions."” 1d. at 83. 1In fact, the

F course, 5 U S.C 8§ 556(d) provides that, in deciding

applications for initial licenses, all evidence may be submtted in
witten form only so long as "a party will not be prejudiced
t hereby. "

-52-



ALJ Manual even notes a proposal by one | egal commentator that "the
maj or rebuttal of expert opinion testinony should take place not by
cross-exam nation but by submission, prior to the hearing, of
rebuttal testinony prepared by the opponent's experts.” 1d.
These sources, both contenporaneous wth the APA' s
passage and nodern, showthat procedures in on-the-record hearings,
despite sonetines being described as "trial-type" procedures, can
in fact stray considerably from the procedures found in civil
trials as the subjects of the adm nistrative proceedi ngs becone
nore conplex and nore technical. This flexibility is inherent in
the APA, and has been acknow edged by commentators and by courts.

See Seacoast Anti-Pollution League v. Costle, 572 F.2d 872, 880

(1st Cr. 1978) (finding no basis to petitioners' argunment that the

APA required presiding officer to afford opportunity for cross-

exam nation); Cellular Mbile Systens of Pa., Inc. v. ECC, 782 F. 2d
182, 198 (D.C. Cir. 1985) ("Cross-examnation is therefore not an
automatic right conferred by the APA;, instead, its necessity nust
be established under specific circunstances by the party seeking
it.").Y Wth these abundant sources pointing the way, the NRC s
bel ated recognition that the APA could, in fact, accomobdate its

procedural reforns is all the nore puzzling.

YOr course, it hardly needs repeating that "[n]aturally, the
Adm nistrator's decision regarding the necessity of holding
cross-exam nation will be subject to judicial review 5 U S. C 8§
706(2)(A)." Seacoast, 572 F.2d at 880 n. 18.
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Conclusion

For nost of the history of this rulemking, the NRC
argued that it did not have to conply with the APA's on-the-record
requirenents in refashioning its procedures for reactor |icensing
hearings. Belatedly, and then only sketchily, the NRC advanced t he
alternative argunent that its proposed procedures conplied with
those on-the-record requirenents. The staying power of old
theories and flawed anal ogies (the repeated references to trial-
t ype proceedi ngs) nay account for some of this delay. Whatever the
reasons, the deleterious effect of this late insight on the
rul emaki ng process and our review of it is undeniable. Countless
hours were wasted during the adm nistrative process fighting over
the tired issue of whether 42 U S C 8§ 2239 requires reactor

i censing hearings to be on the record. This tired issue dogged

judicial review as well. Al t hough we have done what Chenery
requires -- affirmng on a basis advanced by the agency itself
during the admnistrative process -- we got there with too little

help fromthe parties. There is a victory here for the NRC, but it

shoul d be a cause for self-exam nation rather than jubilation.
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