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TORRUELLA, Circuit Judge. On July 14, 2003, Rhode Isl and

State Police executed a search warrant and confi scated i nventory at
a snmoke shop ("the Snoke Shop") |ocated on Narragansett triba
land. An altercation ensued between nenbers of the Narragansett
I ndian Tribe ("the Tribe" or "the Narragansetts") and several State
police officers, resulting in the arrest of eight tribal menbers,
i ncludi ng the Chief Sachem of the Tribe.

Following this incident, both the Narragansetts and the
State of Rhode Island filed suits disputing the issue of whether
the Tribe's operation of a snoke shop and sal e of cigarettes on the
Tribe's settlenment lands are exenpt from the application and
enforcenment of Rhode Island's cigarette tax |aws. The State
initially filed its conplaint in Rhode Island state court and the
Narragansetts renoved the case to federal district court in an
attenpt to have it decided together with the Tribe's conplaint,
whi ch was brought in federal district court. The district court
found that it did not have jurisdiction over the state case and
remanded it to the state court. However, the district court
treated the State's notion for sunmary judgnent in its case as a
notion for sumary judgnent in the Tribe's federal case and deci ded
the federal case accordingly. The district court granted summary
judgnment in favor of the State, and the Narragansett Tribe now

brings the instant appeal.



We nust decide three questions related to this incident.
First, we are asked whether the district court could exercize
jurisdiction over the State's conplaint. Second, we nust decide
whet her the Narragansett Tribe has sovereign imunity from the
Rhode Island tax on cigarettes, focusing on whether the |egal
i ncidence of the cigarette tax falls on the tribe or the consuner
of the cigarettes. Finally, we nust determ ne whether the State
exceeded its authority in the enforcement of its cigarette tax on
settlenment lands in violation of the Tribe's sovereignty.

I. Background

The parties submtted this case on stipulated facts,
thus, "no evidence contrary to the facts stipulated can be

considered." GOnez v. Rodriguez, 34 F.3d 103, 121 (1st GCir. 2003).

We review the factual findings under the clear-error standard, and
the "ultinmate application of the law to those facts" rennins

"subject to de novo review " Reich v. John Alden Life Ins., Co.,

126 F.3d 1, 6-7 (1st Cr. 1997).

The Narragansett Indian Tribe is a federally recognized
Indian tribe located in the State of Rhode Island. See Final
Determ nation for Federal Acknow edgnent of Narragansett |ndian
Tribe of Rhode Island, 48 Fed. Reg. 6177 (Feb. 10, 1983). The
Tribe is primarily situated on 1800 acres of land known as the
settl enment | ands, which were given to the Tribe in the Rhode Island

Indian Clainms Settlement Act ("the Settlement Act"), 25 U . S.C. 8§
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1701-1716. The rel ationshi p between the Narragansett Tribe and the
State of Rhode Island is defined, in a nunber of ways, by the
Settlenment Act. In the md-1970s, the Narragansett |ndian Tribe
brought two lawsuits in which they clai med aboriginal entitlenment

to 3200 acres of land in Charl estown, Rhode Isl and. Nar r aganset t

Tribe of Indians v. S. R1. Land Dev. Corp., 418 F. Supp. 798 (D

R 1. 1976); Narragansett Tribe of Indians v. Mirphy, 426 F. Supp.

132 (D. R1I. 1976). The Settlenent Act inplenmented the Joint
Menor andum of Under st andi ng ("the JMOU') between t he Narragansetts
and the State of Rhode Island, H R Rep. No. 95-1453, at 25-28

(1978), reprintedin 1978 U. S.C.C. A N. 1948, 1962-66, that resol ved

these lawsuits. See H R Rep. No. 95-1453, at 5.

Under the terms of the JMOU and Settl enent Act, the State
provi ded 900 acres to the Narragansetts and the Federal governnent
agreed to provide funding for the purchase of an additional 900
acres. These | ands conprise the 1800 acres we refer to as the
settlenent |ands. | n exchange for this provision of land to the
Tribe, the State negotiated for and received the continued
applicability of State lawto the settlenent |ands. See 25 U.S.C.
8§ 1708(a) ("Except as otherw se provided in this subchapter, the
settlenent |ands shall be subject to the civil and crimnal |aws

and jurisdiction of the State of Rhode Island.").



A. The Rhode Island Cigarette Tax Scheme

The sale of cigarettes in Rhode Island is governed by a
nunber of statutory requirenments, including taxation provisions.
See R I. Gen. Laws 88 44-20-1 to 44-20-55. The State's cigarette
tax schene inposes the follow ng requirenents:

Every person engaged in the sale of
cigarettes in Rhode Island nust first obtain a
license from the State Tax Adm nistrator
RI1. Gen. Laws 8 44-20-2. In additionto this
| i censi ng requi renent, Rhode |Island i nposes an
excise tax on cigarettes sold, distributed,
hel d, or consumed within its borders. RI.
Gen. lLaws § 44-20-12. The tax is collected
through the sale of cigarette stanps, which
must be affixed to all packages of cigarettes
possessed wthin the State (with limted
exceptions). R1. Gen. Laws 8 44-20-13, 44-
20-18, 44-20-30. State law also requires a
retailer to add a sales tax to the sale price
of the cigarettes. R1. Gen. Laws § 44-18-19.

Narragansett Indian Tribe v. Rhode Island, 296 F. Supp. 2d 153, 163

(D. R1. 2003). The excise tax requires that distributors

affix tax stanps in the proper denoni nations
at the location where their license is issued.
The stanps may be affixed to a distributor's
cigarettes at any tine before transferring the
possession of the cigarettes. R1. Gen. Laws
8 44-20-28. Wen a deal er receives unstanped
cigarettes, he or she nust affix stanps within
twenty-four hours after com ng i nto possessi on
of the cigarettes. RI. Gen. Laws § 44-20-29.
State | aw nakes it unlawful to sell or
possess unstanped cigarettes, see RI. GCen
Laws 88 44-20- 35, 44-20-36, and cigarettes not
bearing stanps that are not exenpt are
contraband and subject to seizure by the
State. R 1. Cen. Laws 88 44-20-37, 44-20-38.

Nar ragansett Indian Tribe, 296 F. Supp. 2d at 163.
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Moreover, Rhode Island, with the assistance of the
Federal government, has a systemby which it collects sal es taxes
on cigarettes fromconsunmers who reside in the State and purchase
cigarettes from out-of-state dealers. See The Jenkins Act, 15
USC 8§ 375-378 (requiring persons shipping or delivering
cigarettes to a state that taxes the sale or use of cigarettes to
conply with various reporting requirenents identifyingto the state

the nonthly cigarette shipnents and the consunmers who purchased
t hem

B. The Dispute

On July 1, 2003, the Narragansett Indian Tribe's Tribal
Counci | passed a resolution authorizing the opening of a tribally
owned Snoke Shop to sell cigarettes. The Tribe stipulated that the
pur pose of opening the Snoke Shop was to provide a neans for
econom ¢ devel opnent for the Tribal Nation. The Tribe inported
unstanped cigarettes from other states and stored them in
antici pation of the Snoke Shop's opening. The Snoke Shop, which
opened on July 12, 2003, was |located entirely within the Tribe's
settlenment |ands. The Shop of fered unstanped, untaxed cigarettes
for sale to both tribal and non-tribal nenbers w thout collecting
Rhode I|sland's seven percent retail sales tax from any of its

cust oners. As stipulated before the court below, a large

proportion of the Shop's custoners were not nmenbers of the Tribe."



Nar ragansett Indian Tribe, 296 F. Supp. 2d at 158 (referencing the

Joint Stipulations of the parties).

The day the Snoke Shop opened, the Rhode Island State
Pol i ce sought a search warrant to search the Snoke Shop for all eged
viol ations of Rhode Island' s cigarette tax | aws, specifically, the
possessi on and sal e of unstanped cigarettes, which is a m sdeneanor

offense. See R |I. Gen. Laws 88 44-20-35, 44-20-36; see also id. at

88 44-20-37, 44-20-38 (allowi ng for the seizure of such cigarettes
as contraband). The State of Rhode Island D strict Court issued
the requested warrant to search the Snoke Shop that sanme day. On
July 14, 2003, Rhode Island State Police entered the Narragansett
Tribe's settlenent |ands and executed the search warrant on the
Chi ef Sachem of the Narragansett Indian Tribe. The State Police
confiscated the Tribe's inventory of unstanped cigarettes as well
as various docunments and nonies. An altercation ensued between the
State Police and sone tribal menbers, resulting in the arrest of

t he Chi ef Sachem and seven ot her tribal nenbers.

Both the Narragansetts and the State brought suit over
this incident. The district court found that it had jurisdiction
over the Tribe's case, which was originally brought in federal
district court. See 28 U S.C § 1362 (providing that "The
[federal] district courts shall have original jurisdiction of al
civil actions, brought by any Indian tribe or band with a governing

body duly recogni zed by the Secretary of the Interior, wherein the
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matter in controversy arises under the Constitution, |aws, or
treaties of the United States."). However, the district court
found that it did not have subject matter jurisdiction over the
State's action, which was originally brought in Rhode Island State
Superior Court and later renoved to the federal district court by
the Tri be. The State had brought its action pursuant to Rhode
I sl and | aw seeki ng a declaration that the Tribe's failure to conply
with Rhode Island's cigarette sales and excise tax schene was
unl awful . The district court therefore remanded the State's suit
back to the Washi ngton County Superior Court, but determ ned that
it would "treat the State's notion for summary Judgnent in the
State's case as a notion for sunmary judgnent in the Tribe's

action." Narragansett Indian Tribe, 296 F. Supp. 2d at 160 n.5.

Faced with cross notions for summary judgnent, the
district court granted summary judgnment in favor of the State,
hol ding that: (1) the | egal incidence of the State's Cigarette Tax
falls on the consuner, and not the Tribe; (2) the State did not
violate federal law or the Tribe's sovereign rights when it
enforced its crimnal statutes by executing a search warrant, and
maki ng arrests pursuant to that warrant, on tribal land; and (3)
the Tribe nust conply with the G garette Tax if it wshes to

continue selling cigarette products on the settlenent | ands.



IT. Analysis

We reviewthe district court's grant of summary judgnment
de novo, construing the evidence in the |ight nost favorable to the

appel lant. Fenton v. John Hancock Mut. Life Ins., 400 F.3d 83, 87

(st Cir. 2005). We will uphold the grant of summary judgnent if
there is no genuine issue of material fact and appellees are

entitled to judgnent as a matter of law. Fed. R Gv. P. 56(c).
A. Jurisdiction over the State's Complaint

The Tribe asserts that the well-pleaded conplaint rule
di d not deprive the district court of jurisdiction over the State's
conplaint, which the Tribe renoved from state court to federa
district court.* The federal district court determned that it did
not have subject matter jurisdiction over the State's conplaint
because (1) the State did not bring its "clainms under the
Settlement Act;" (2) 28 U.S.C. 8§ 1362 does not provide a viable
basis for federal jurisdiction because it "only vests jurisdiction
in a federal court over actions brought by an Indian tribe under
the laws of the United States;" and (3) the district court found
the cases cited by the Tribe in support of renoval to be

"unavailing and inapposite.” Narragansett Indian Tribe, 296 F.

Supp. 2d at 160.

1 Under the well-pleaded conplaint rule, it nust be clear fromthe
plaintiff's conplaint that there is a federal question. Louisville
& Nashville RR v. Mttley, 211 U S. 149, 152 (1908).
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The Tribe argues that the district court should have
applied the "artful pleading rule" to the State's conplaint.? But
t he al | eged federal issue -- whether the State has authority to tax
the Tribe under the Settlenment Act — is a defense. Even had it
been preenptively included and argued against in the State's
conplaint, it would not have given rise to federal question

jurisdiction over the State's conplaint. See Louisville &

Nashville R R, 211 U S. at 152 (holding that the federal court

| acked subj ect matter jurisdiction under 8 1331 because the federal
issue arose only fromthe plaintiff's anticipation of a defense

based on a federal statute).

It is not enough that the plaintiff alleges
some anticipated defense to his cause of
action, and asserts that the defense is
invalidated by sone provision of t he
Constitution of the United States. Although
such al |l egations showthat very likely, in the
course of the litigation, a question under the
Constitution would arise, they do not show
that the suit, that is, the plaintiff's
original cause of action, arises under the
Constitution.

Id. Therefore, we find that the court did not err in failing to

apply the artful pleading rule in this instance.

2 The "artful pleading rule" bars a plaintiff from concealing a
necessary federal question by omtting it from the conplaint.
Franchi se Tax Bd. v. Constr. lLaborers Vacation Trust, 463 U S. 1,
22 (1983).
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B. The Legal Incidence of the Cigarette Tax

The question of whether the |egal incidence of Rhode
Island's cigarette tax schene falls on the Narragansett Tribe, as
dealers of cigarettes, or merely on the consumer or non-Indian
purchaser of the cigarettes, wll |ikely determ ne whether the
Nar ragansetts are required to conply with the tax schene. The
Nar ragansetts argue that the legal incidence of Rhode Island' s
cigarette tax falls directly on the Tribe and its nenbers, and t hat
the tax may not be enforced against the Tribe wthout express
congressional authority. The State, on the other hand, argues that
the I egal incidence of the cigarette tax, as stated in the | anguage
of the Rhode Island statute, rests on the consuner rather than the
Tribe. See RI. Gen. Laws § 44-20-53 ("All taxes paid in pursuance
of this chapter are conclusively presuned to be a direct tax upon
the retail consuner, precollected for the purpose of conveni ence

and facility only.").

If the I egal incidence of the cigarette tax falls on the
Tribe itself, it presents serious tribal sovereignty concerns that
m ght preclude the State fromenforcing its tax due to the United
States' recognition of the Narragansetts as a sovereign Indian

tribe. Gklahoma Tax Commin v. Chi ckasaw Nation, 515 U. S. 450, 458-

59 (1995) (citing Me v. Confederated Salish and Koot enai Tri bes of

Fl at head Reservation, 425 U.S. 463, 483 (1976)). Such a "tax
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cannot be enforced absent clear congressional authorization."

Chi ckasaw Nation, 515 U. S. at 459.

The district court determ ned that the | egal incidence of
Rhode Island's cigarette tax falls on the consumer and not the
Nar ragansett Tri be, noting that the pass through provision in Rhode

Island's statute was plain. Nar ragansett Indian Tribe, 296 F.

Supp. 2d at 167. The district court stated that "[wlhile the
Suprene Court has held that a tax schene does not need to contain
such an express statenent to place the |legal incidence of the tax
on the consuner, the Court has enforced such provisions when they

are present." 1d.

In adjudicating matters of state |law, federal courts
ordinarily defer to the decisions of state courts. For exanple, in

Gurley v. Rhoden, 421 U. S. 200 (1975), a gasoline retailer clained

t hat because the | egal incidence of the state's gasoline excise tax
fell on his consunmers and he therefore nerely collected the tax for
the state, due process entitled himto deduct the state tax from
the anount of his sales which were subject to a state sal es tax.
The M ssissippi Suprenme Court held that the | egal incidence of the
excise tax fell on petitioner. In deciding GQurley, the Suprene
Court observed that "a State's highest court is the final judicial
arbiter of the neaning of state statutes,” and said that "[w] hen a
state court has made its own definitive determnation as to the

operating incidence, . . . [we give this finding great weight in
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determining the natural effect of a statute, and if it 1is
consistent with the statute's reasonable interpretationit will be

deenmed conclusive."” [1d. at 208 (citing Anerican Gl Co. v. Neill

380 U. S. 451, 455-456 (1965).

The Narragansett Tribe cites Gurley as the basis for its
argunent that the district court should not have nmade an
i ndependent determ nation of the | egal incidence under Rhode Isl and
| aw. Rat her than making an independent determ nation, the Tribe
contends, the district court should have given great weight to

Dani el s Tobacco Co. v. Norberg, 114 R I. 502, 506 (1975), a Rhode

| sland State Supreme Court decision regarding the |egal incidence
of the cigarette tax. Daniels involves a ruling by the Rhode
I sland State Tax Admi nistrator ordering a distributor to pay the
taxes due on cigarettes and tobacco products that were stolen prior
to sale. The distributor appealed the decision in state courts,
arguing that as a distributor he should not be liable for the
i mposition of the cigarette tax on the stolen cigarettes because
R 1. Gen. Laws 8 44-20-12 does not nmke a distributor |iable for
the cigarette tax, and furthernmore, R 1. Gen. Laws § 44-20-53
states that cigarette taxes are a direct tax on the consuner,
precol | ected for convenience only. Daniels, 114 R 1. at 505. The

Rhode Island State Suprene Court ultimately

determ ne[d] that the legislative intent in
enacting 8 44-20-12(1) was to place the risk
of loss of cigarettes on the distributor and
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not on the state," noting that "8 44-20-28
o requires a distributor to affix tax
stanps to all cigarettes he distributes. In
addition, the nere fact that the ultimte
econonmi ¢ burden of a tax is one [sic] the
consuner does not deternmine the | egal
I nci dence of the tax.

Id. at 506 (citing Ferrara v. Director, Div. of Taxation, 127 N.J.

Super. 240, 317 A 2d 80 (1974)). Thus, the Tribe argues that

Dani el s establishes that the legal incidence falls on the Tribe.

However, "[i]n situations wherein federal immunity is
affected by a determnation as to which party to a transaction
bears the legal incidence of a state tax, the federal courts 'are
not bound by the state court's characterization of the tax.'"

Conf ederated Tri bes of Colville Reservation v. State of Washi ngt on,

446 F. Supp. 1339 (E.D. Wash. 1978), (quoting First Agric. Bank v.

Tax Commin, 392 U S. 339, 347 (1968), aff'd in part, reversed in

part, 447 U.S. 134, 151 (1980)). Rat her, in cases where courts
nmust determ ne whether the legal incidence of a tax falls on an

Indian tribe, courts apply federal law. See, e.qg., Sac and Fox

Nation v. Pierce, 213 F.3d 566, 578 (10th C r. 2000) ("For our
pur poses, the question of where the |egal incidence of the Kansas

notor fuel tax rests is one of federal law "); see also United

States v. Mssissippi Tax Commin, 421 U. S. 599, 609 n.7 (1974)).

The Narragansett Tribe argues that the district court

shoul d not have applied federal law. Cting Kern-Linerick, Inc. v.
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Scurlock, 347 U S. 110 (1954), the sem nal Suprene Court case
under pi nning GQurl ey and ot her tax incidence cases, the Tribe notes
that the Supreme Court instructs federal courts to defer to state
courts on questions of where the incidence of a state tax falls,
unl ess the case involves "federal constitutional issues." 1d. at
121. The Tribe asserts that the "federal imunity" at issue in

Kern-Li nerick does not enconpass tribal i munity because, the Tri be

argues, tribal sovereignty does not arise under federal or
constitutional [aw, but rather fromthe i nherent sovereignty of the

Tribe. The Narragansetts point to United States v. Lara, 541 U S.

193 (2004), as confirmng that tribal sovereignty does not arise
under the Constitution or federal |aw Lara involves a double
j eopardy clai mbrought in light of recent congressional |egislation
that authorizes Indian tribes to prosecute nenbers of other Indian
tribes. The resolution of this claimhinged on whether there was
dual sovereignty, leading the Lara court to consider whether the
source of the power to punish nonnenber Indian offenders is
"inherent tribal sovereignty" or delegated federal authority. Id.
at 1632. The Suprenme Court determ ned that "Congress intended the
former" because "the statute says that it 'recognize[s] and
affirn{s]' ineach tribe the 'inherent' tribal power (not del egated
federal power) to prosecute nonnenber |Indians for m sdenmeanors" and
because "the statute's legislative history confirns that such was

Congress' intent." 1d. at 1632-33. Based on this logic, the Tribe
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asserts that federal courts nust look first to an existing
interpretation of state law by the state's highest court in cases

such as the instant case.

The Tribe, however, ignores Supreme Court precedent to

the contrary. For example, in Kiowa Tribe v. Manufacturing

Technologies, Inc., the Suprene Court stated that "[|]ike foreign

sovereign inmunity, tribal immunity is a matter of federal |aw
523 U. S. 751, 759 (1998). The Tribe also ignores the Suprene
Court's precedent where the Court accepted a district court's use
of federal law in determ ning whether the |egal incidence of the
Washi ngton tax fell on the Indian tribe over the state court's

Interpretations. See Washington v. Confederated Tribes of Colville

| ndi an Reservation, 447 U. S. 134, 142 (1980); California State Bd.

of Equalization et al. v. Chenehuevi Indian Tribe, 474 U.S. 9, 11

(1985) (explicitly reiterating that the Court accepted the district
court's conclusion that the legal incidence of Washington state's
cigarette tax fell on purchasers). |In addition, other courts have
consistently applied federal law in deciding whether the |ega
i ncidence of a state tax falls on a sovereign Indian tribe. See,

e.g., Sac and Fox Nation, 213 F.3d at 578 (noting that "the

guestion of where the | egal incidence of the Kansas notor fuel tax
rests is one of federal law' in a case regardi ng whether the State
of Kansas could inpose its tax on fuel distributed to tribally

owned and operated retail stations |located on Indian |ands within

-16-



the State) (citing United States v. Mssissippi Tax Commin, 421

U S 599, 609 n. 7 (1975)); Kern-Linerick, 347 U S. at 121-22;

Coeur D Alene Tribe v. Hammond, 384 F.3d 674, 681 (9th Cr. 2004)

("The incidence of a state tax on a sovereign Indian nation
i nescapably is a question of federal Ilaw that cannot be
conclusively resolved in and of itself by the state |egislature's

nmere statenment.").

Even if we were to consider the Rhode I|sland Suprene
Court's decision in Daniels, it is not outcome determ native.
Dani el s predates the Suprene Court deci sions, such as Me, 425 U. S.
at 482, that held that pass through tax provisions are dispositive
as to who bears the I egal incidence of a tax. In Me, the Suprene
Court evaluated a Montana tax statute that provided that the tax
"shall be conclusively presuned to be [a] direct [tax] on the
retail consuner precollected for the purpose of conveni ence and
facility only." Id. (quoting Mnt. Rev. Code Ann. § 84-5606(1)
(1947)). The Suprene Court determned that "to the extent that the
' smoke shops' sell to those upon whomthe State has validly i nposed
a sales or excise tax . . . the State may require the Indian
proprietor sinply to add the tax to the sales price and thereby aid
the State's enforcenent and collection thereof.” 1d. The Suprene
Court has repeatedly affirmed that cigarette tax schenmes contai ni ng
pass t hrough provisions place the | egal incidence of the tax on the

consuner rather than the distributor. See Chickasaw, 515 U S. at
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461; MIlhelm Attea, 512 U S. at 64; Chenehuevi, 474 U.S. at 11;

Colville 447 U.S. at 159. Therefore, the holding of Daniels does
not persuade us that the incidence of the Rhode Island cigarette

tax falls on the Narragansetts.

It is not required that the | aw expressly state that the
tax nmust be passed on to the ultinmate purchaser for a State to
require a tribe to collect cigarette taxes from non-Indian

purchasers and remt it to the State. Chenehuevi, 474 U. S. at 11

The Suprene Court has instructed that the test we should apply in
determ ni ng whet her the incidence of a state tax falls on an I ndian
tribe is to make "a fair interpretation of the taxing statute as
witten and applied.” 1d. In this case, the Rhode Island tax
statute explicitly states that the <cigarette taxes are
"concl usively presuned to be a direct tax upon the retail consuner,
precol |l ected for the purpose of convenience and facility only."
R1. Gen. Laws 8§ 44-20-53. As the Suprene Court held in Me
"[t]he State's requirenent that the Indian tribal seller collect a
tax validly inposed on non-Indians is a mnimal burden designed to
avoid the likelihood that in its absence non-Indians purchasing
fromthe tribal seller will avoid paynent of a concededly | awf ul
tax." Me, 425 U S. at 483. We therefore find that the |ega
i nci dence of the Rhode Island cigarette tax falls on the consuner,
not the Narragansett Tribe, and we find that the State nay require

the Tribe to conply wwth the cigarette tax in order for the State
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to collect the cigarette taxes that are passed on to the Tribe's

non- | ndi an consuners.
C. Unanswered Questions

The State posits that it has raised two independently
sufficient grounds on which we mght affirmthe district court's
judgnment, even if the legal incidence of the tax is found to fal
on the Tribe. Since we find that the |egal incidence of the tax
does not fall on the Narragansett Tribe, we find it unnecessary and
i nappropriate to decide these questions. The grounds put forth by
the State are (1) that the settlenment |ands are not "Indian
country,"® and (2) that direct taxation of the Tribe by the State

is all owed pursuant to both section 1708 of the Settlenent Act, 25

3 Indian country is usually "the benchmark for approaching the
allocation of federal, tribal, and state authority with respect to
I ndi ans and Indian |ands.”™ Narragansett Indian Tribe of RI. v.
Narragansett Elec. Co., 89 F.3d 908, 915 (1996) (quoting Indian
Country, U S A v. lahoma Tax Conmin, 829 F.2d 967, 973 (10th

Cr. 1987)). Indian country is defined by Congress as incl uding:
(a) all lTand within the limts of any Indian
reservation under the jurisdiction of the
United States Governnent, . . . (b) al
dependent Indian comunities wthin the
borders of the United States whether within
t he ori gi nal or subsequent |y acquired

territory thereof, and whether wthin or
without the limts of a state, and (c) all
Indian allotnents .

18 U.S.C. § 1151; see Narragansett Elec. Co., 89 F.3d at 915. The
Suprene Court has repeatedly applied this definition to i ssues of
both crimnal and civil jurisdiction. Id. at 915; (quoting
California v. Cabazon Band of M ssion Indians, 480 U S. 202, 208
(1987)) .
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USC § 1708(a), and the Tribe's consent,* inplicit in its
agreenent to subject the settlenent lands to the "full force and
effect” of "all laws of the State of Rhode Island,” in the Joint
Menor andum of Under st andi ng bet ween t he Narragansett Tri be and the

State of Rhode Island, H R Rep. No. 95-1453, at 26, reprinted in

1978 U. S. C.C. A N 1948, 1964.

The Narragansetts, on the other hand, want us to declare
that the settlenment |ands are Indian country and that the State
does not have authority to tax the Tribe directly because Congress
did not expressly and unequivocally consent to state taxation of

t he Narragansett Tribe. Md anahan, 411 U.S. at 177-78 (laying to

rest any doubt that taxation of Indian reservation |ands or Indian
incone from activities carried on wthin the boundaries of
reservation lands is not permssible absent unm stakably clear

congressional consent); see also Montana v. Blackfeet Tribe, 471

US. 479, 765 (1985); Brian v. |tasca County, 426 U S. 373, 376

(1976) .

4 Congress has granted the consent of the United States to States
wi shing to assunme crimnal and civil jurisdiction over reservation
I ndians, 25 U. S.C. 8§ 1322(a), and 25 U. S.C. § 1324 confers upon the
States the right to disregard enabling acts which [imt their
authority over such Indians. However, "the Act expressly provides
that the State nust act "with the consent of the tribe occupying
the particular Indian country,' 25 U S C 8§ 1322(a), and nust
"appropriately (amend its) constitution or statutes.' 25 U S. C
§ 1324." Md anahan v. State Tax Commin of Arizona, 411 U. S. 164,
177-78 (1973).
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We find it unnecessary and i nappropriate to deci de these
guestions today. Because we affirmthe district court's hol ding
that the legal incidence of Rhode Island's cigarette tax falls on
t he consuner and not the tribal distributor, it is unnecessary for
us to consider whether the tax would be valid if it were a direct

tax on the Tribe.

D. Sovereign immunity and the State's enforcement of its laws on
the Tribe's settlement lands

The Narragansetts claimthat the State of Rhode Island
exceeded its authority in enforcing its cigarette | aws agai nst the
governnment of the Narragansett Indian Tribe and that the State
thereby violated the Tribe's sovereign inmmunity. The State argues,
conversely, that since the State's civil and crimnal |aws and
jurisdiction apply to the settlenent |ands pursuant to 25 U S. C
§ 1708, the State has concomitant ability to enforce its |aws
t here, including those governing the sale of cigarettes. The State
al so argues that the Tribe's sovereign immunity was abrogated by
section 1708, and therefore tribal sovereign i nmunity does not bar

the State's enforcenent of its |laws on the settl enent | ands.

The Tribe asks us to consider six distinct questions
regardi ng the enforcenent of Rhode Island' s cigarette |laws on the
settlenment |ands, including (1) whether the State may invoke its
jurisdiction over the settlenent |lands to enforce its cigarette tax

on the governnent of the Narragansett Indian Tribe (a Land/ Tribe
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distinction); (2) whether the State may issue and serve a search
warrant for property of the tribal governnment; (3) whether the
State nay enter tribal lands to serve a warrant; (4) whether the
State nmamy confiscate Tribal governnment property while on the
settlenment |ands; (5) whether the State can require the Tribe to
purchase a |license; and (6) whether the State was bound to use | ess

intrusive nmeans in order to enforce the cigarette tax.

W have deternmined that, since the legal incidence of
Rhode Island's cigarette tax falls on the consuner, rather than the
tribal distributor, the Narragansetts are obligated to conply with
the State's cigarette tax laws as they pertain to cigarettes sold
to non-Indian consuners. Therefore, by selling unstanped
cigarettes to non-Indian consunmers, the Snoke Shop operators
viol ated Rhode Island tax law, which is a crimnal offense. This
brings us to the questions regardi ng what neasures the State may

take to enforce its cigarette tax | aws.

Drawing the line between the sovereign rights of the
Nar ragansett Tri be and the State of Rhode Island is conplicated by
the Rhode Island Indian Cains Settlenent Act, which provides for
the continued applicability of Rhode Island's civil and crim nal
aws and jurisdiction over the settlement lands. See 25 U. S C
§ 1708(a). This is an ongoing and overarchi ng question which has
vexed the State and Tribe over the years as various issues have

arisen. As we have stated before, all of the relevant questions
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cannot be answered by an al |l -enconpassi ng solution. State of Rhode

| sland v. Narragansett Indian Tribe, 19 F.3d 685, 695 (1994).

1. Whether 25 U.S.C. § 1708 (a) abrogates the Tribe's
Sovereign Immunity on the Settlement Lands

"Indian tribes have |ong been recogni zed as possessing
the comon-law imunity from suit traditionally enjoyed by

soverei gn powers." Santa Clara Pueblo v. Martinez, 436 U.S. 49, 58

(1978) (citations omtted); see al so Gkl ahona Tax Conmin v. Gtizen

Band Pot awat omi | ndian Tri be of Gkl ahona, 498 U. S. 505, 508 (1991);

Bottomy v. Passamaquoddy Tribe, 599 F.2d 1061, 1066 (1st Cir.

1979). This aspect of tribal sovereignty is subject to the
"superior and plenary control of Congress."” Santa Cara Puebl o,
436 U.S. at 58. Absent a clear, express waiver of sovereign

I munity by Congress or the Tribe, suits against Indian tribes are

generally barred. Kiowa, 523 U S. at 755.

The Narragansett Tribe argues that its sovereignimmunity
is a conplete defense to the State's enforcenent of its cigarette
| aws against the Tribe. The State responds that Congress, by
granting jurisdiction to the state in 25 U S.C. 8§ 1708, abrogated
the Tribe's sovereign inmmunity on the settlenent |ands. I n

Narr agansett Indian Tribe, 19 F.3d at 701, we stated that "the

grant of jurisdictional power to the state in the Settlenent Act is
valid and rather broad . . . ." W agree with the State that this

grant of jurisdictional power, in addition to the applicability of
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the State's civil and crimnal |aws, provides the State with the
right, and to sone extent the nmeans, to enforce these | aws on the

settl enent | ands.

However, this does not nean that we agree with the State
that Section 1708(a) abrogates the Tribe's sovereign imunity
altogether. On the contrary, we have recogni zed and enforced the

Tribe's sovereign inmmnity in the past. See Maynard .

Nar ragansett Indian Tribe, 984 F. 2d 14, 15-16 (1st Cr. 1993). The

State suggests that Maynard stands only for the proposition that
Congress did not abrogate sovereign imunity for tribal conduct
outside the settlenent lands. W disagree. There is nothing in
our analysis of the Settlenent Act in that case which suggests that
we have drawn a di stinction based on where tribal activities occur.
The fact of the matter is that Section 1708 does not expressly
address the issue of sovereign imunity, and it would be
i nappropriate for us to infer that the congressional grant of
jurisdiction to the State acts as a whol esal e abrogation of the
Tribe's sovereign immunity. It is well settled that "statutes are
to be construed liberally in favor of the Indians w th anbi guous

provisions interpreted to their benefit." Chi ckasaw Nation v.

United States, 534 U. S. 84, 93-94 (2001). In fact, the | anguage of

Section 1708 does not purport to waive any of the Tribe's rights.

[T]he mere fact that the Settl enent Act cedes
power to the state does not necessarily nean
that the Tribe lacks simlar power and,
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thus, lacks "jurisdiction' over the settlenent
| ands. Although the grant of jurisdictiona
power to the state in the Settlement Act is
valid and rather broad, . . . we do not
believe that it is exclusive. To the
contrary, we rule that the Tribe retains
concurrent jurisdiction over the settlenent
| ands .

Nar r agansett Indian Tribe, 19 F.3d at 701. The Tri be, therefore,

retains its sovereign imunity despite the grant of jurisdictionto

the State in Section 1708(a).

The Tribe's immunity does not, however, provide a
conpl ete defense to the enforcenment of State |aws. There renains
a question of the extent to which the State may encroach upon the
Tribe's settlenent lands to enforce its crimnal |aws. Nei t her
this Court, nor the Supreme Court, has issued definitive guidance

on this question.

2. Whether the State may invoke its jurisdiction over
the settlement lands to enforce its cigarette tax

The district court considered the hol di ngs of Nevada v.
Hi cks, 533 U S. 353 (2001), and Colville "in conjunction with the
conferral of <crimnal and civil (which includes regulatory)
jurisdiction contained in section 1708," and found it to be "beyond
doubt that crimnal |aw enforcenent, including the seizure of

contraband, on the Settlenment Lands is perm ssible.” Narragansett

I ndian Tribe, 296 F. Supp. 2d at 171. |In Hiycks and Colville, the

Suprene Court discusses sone allowable enforcenent by a state
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concerning activities by an Indian tribe which has sovereignty and
does not necessarily share jurisdiction over its tribal |ands with
the State. The Hicks Court recognized that "the principle that
I ndi ans have the right to make their own |aws and be governed by
t hemrequires 'an accommodati on between the interests of the Tribes
and the Federal Governnent, on the one hand, and those of the
State, on the other.'" Hicks, 533 U S. at 362 (citing Colville,

447 U. S. at 156). The Court offered the foll ow ng gui dance:

When on-reservation conduct involving only
Indians is at issue, state law is generally
I napplicable, for the State's regulatory
interest is likely to be mnimal and the
federal interest in encouraging tribal self-
government is at its strongest. When
however, state interests out si de t he
reservation are inplicated, States may
regul ate the activities even of tribe nenbers
on tribal |and, as exenplified by our decision
in [Colville]. . . . It is also wel
established in our precedent that States have
crimnal jurisdiction over reservation |Indians
for crimes committed . : : off the
reservation. Wiile it is not entirely clear
fromour precedent whether the |ast nentioned
authority entails the corollary right to enter
a reservation (including Indian-fee |lands) for
enf orcenent purposes, several of our opinions
point in that direction. In [Colville], we
explicitly reserved the questi on whet her state
officials could seize cigarettes held for sale
to nonnenbers in order to recover the taxes
due.

Hi cks, 533 U S. at 362-63 (2001) (citations omtted). Taking the
Suprene Court's discussion of the enforcenent issue in Hicks and

Colville, together with Congress' grant of State jurisdiction over
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the settlenment lands, the district court concluded that Rhode
Island may enforce its crimnal laws on the settlenent | ands,

i ncludi ng the seizure of contraband.

The Narragansett Tribe argues that the district court
canme to the wong conclusion for several reasons. First, the Tribe
asserts that its sovereign inmmunity is a conplete defense to
enforcenent of the State's | aws on the settlenent | ands. The Tri be

relies heavily on a Ninth Crcuit decision, Bishop Paiute Tribe v.

County of Inyo, for the argunent that even where Congress has

expressly authorized a state to enforce its crimnal laws, a
tribe' s sovereign inmmunity bars service of a search warrant agai nst
the tribe itself. 291 F.3d 549, 567 n.6 (9th Gr. 2002) ("[T]he
search warrant was executed against the tribes in order to obtain
information as part of a crimnal investigation against individual
Indians . . . . [T]he officers had authority to enforce crimna
| aw agai nst i ndividual |ndians under Public Law 280, but did not
have authority to enforce those crimnal |aws against tribes as
sovereign entities."). However, this decision is not wvalid
precedent, as the Supreme Court vacated and renanded t he deci si on,

stating:

The Tri be has not expl ained, and the trial and
appellate courts have not clearly decided,
what prescription of federal common law, if
any, enables the Tribe to maintain an action
for declaratory relief establishing its
sovereign right to be free fromstate crimna
processes. This case is therefore renanded
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for focused consideration and resolution of
that jurisdictional question.

Inyo County v. Paiute-Shoshone |Indians, 538 U.S. 701, 702 (2003).

Second, the Narragansetts argue that we should not rest
our decision on Colville, because the Suprene Court did not decide
the question of state encroachnment onto tribal |ands to seize
cigarettes in that case. The Court refused to express an opinion
on the question of whether the state may enter onto a reservation
and sei ze stocks of cigarettes which are intended for sale to non-

I ndi an purchasers. Colville, 447 U S. at 162.

The Court did, however, determne that the State of
Washington's interest in enforcing its valid taxes was sufficient
to justify seizures of shipnents of wunstanped cigarettes as
contraband while they were in transit, traveling to the
reservations. 1d. at 161. "By seizing cigarettes en route to the
reservation, the State polices agai nst whol esal e evasi on of its own
valid taxes wthout wunnecessarily intruding on core tribal

interests." 1d. at 162.

Unlike the State of Washington in Colville, Congress
provi ded Rhode Island with civil and crimnal jurisdiction on the
Nar ragansetts' settlenment lands. 25 U. S.C. 8§ 1708(a). In light of
this authority and the precedent set in Colville, we find that the
State of Rhode Island may have the power to enter onto the

settl enent | ands and sei ze unst anped ci garettes as contraband, from
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the Indian distributor, provided that the action does not violate

the Tribe's sovereign imunity.
3. The "Land"/"Tribe" Distinction

The Tribe contends that a distinction should be nade
between the jurisdiction the State was given over the settl enent
| ands and any power the State m ght have over the Tribe itself.
The Tri be argues that the grant of jurisdiction that Congress gave
to the State of Rhode Island nerely subjected "the settl enent | ands

to the civil and crimnal laws and jurisdiction of the
State,” 25 U S C. 8§ 1708(a), not the Narragansett Tribal
government. The Tribe asserts that Congress intentionally limted
this jurisdiction to the settlenent | ands, and that it knew how to
wite the Act to cover the Tribe as well if it had so intended.
See, e.q., Mine Settlenment Act, 25 US. C. 8§ 1725 (expressly
providing the State with jurisdiction over "all Indians, Indian
nations, or tribes or bands of Indians in the State of Mine .
and any | ands or other natural resources owned by any such | ndi an,
Indian Nation, tribe or band of Indians, and any lands held in

trust by the United States for any such Indian").

In ascertaining the intent of Congress in statutes
regulating Indian tribes, we nust read the statutes against a
backdrop of Indian sovereignty. Colville, 447 U.S. at 178 (citing
McCd anahan, 411 U.S. at 172). "[T]he [Suprene] Court has hel d t hat

retai ned sovereignty includes the power of Indians to nake and
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enforce their own substantive law in internal matters, including
matters such as nenbership rules, inheritance rules, and the

regul ati on of donestic relations.” Narragansett Indian Tribe, 19

F.3d at 701 (citing Santa Cara Pueblo, 436 U S. at 56).

Congress did not expressly give the State jurisdiction
over the Narragansett Tribe in Section 1708. Wile we have said
that the grant of jurisdictional power to the State is broad, we
have also found that "the Tribe retains concurrent jurisdiction

over the settlenent | ands," Narragansett Indian Tribe, 19 F.3d at

701, and that "any effort by the state to exercise [its] authority
is hedged in by . . . the Tribe's retained rights of sovereignty

." 1d. at 705. Therefore, as the district court stated, "when
the Tribe acts 'qua Tribe,' that is, as the political entity
responsi bl e for governing the Narragansetts, it is not subject to

the State's civil and crimnal |laws and jurisdiction."”

The Tribe asserts that the opening and operation of the
Snoke Shop was a tribal governnent activity. The Narragansetts
Snoke Shop was opened pursuant to a resolution passed by the
Nar ragansett Tribal Council with the stated purpose of providing
econon ¢ devel opnent for the Tribal Nation. The Tribe, therefore,
asserts that sovereign immnity precludes the State of Rhode Island
fromentering the settlenent | ands, serving a warrant on the tri bal
activity, and confiscating tribal gover nient property as

cont r aband.
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Wiile retained tribal sovereignty has never been
precisely defined, the Suprene Court has offered the follow ng

descri ption:

Indian tribes are "distinct, i ndependent
political comunities, r et ai ni ng their
original natural rights" in matters of |oca
sel f-governnent. Wrcester v. Georgia, 6 Pet.
515, 559, 8 L.Ed. 483 (1832) . . . Although no
| onger "possessed of the full attributes of
sovereignty,"” they remain a "separate peopl e,
with the power of regulating their internal
and social relations.” United States .
Kagama, 118 U.S. 375, 381-382, 6 S.Ct. 11009,
1112-1113, 30 L.Ed. 228 (1886). See United
States v. Wheeler, 435 U S 313, 98 S C.
1079, 55 L.Ed.2d 303 (1978). They have power
to make their own substantive law in interna
matters, see Roff v. Burney, 168 U. S. 218, 18
SSC. 60, 42 L.Ed. 442 (1897) (menbership);
Jones v. Meehan, 175 U. S. 1, 29, 20 S.C. 1,
12, 44 L.Ed. 49 (1899) (inheritance rules);
United States v. Qiver, 241 U S 602, 36
S.C. 699, 60 L.Ed. 1176 (1916) (donestic
relations), and to enforce that law in their
own forunms, see, e.g., WIllians v. Lee, 358
Us 217, 79 S.C. 269, 3 L.Ed.2d 251 (1959).

Santa C ara Pueblo, 436 U S. at 55-56.

Precedent dictates that the determ nati on of whether the
Tribe's retained rights of sovereignty or the State's residual
authority takes precedence should involve an interest bal ancing
test that "[t]est[s] the sturdiness" of the barriers each presents
and makes a "particularized inquiry into the nature of the state,

federal, and tribal interests at stake." Nar r agansett | ndi an

Tribe, 19 F.3d at 705 (quoting Wite Muntain Apache Tribe v.
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Bracker, 448 U. S. 136, 145 (1980)).° In this case, we nust bal ance
the State's interest in enforcing its cigarette laws with the
Tribe's sovereignty interests and related interests in tribal
econom c devel opnent and sel f-governance. As we stated previously,
the precedent set in Mde and other cigarette tax cases involving
Indian tribes is that Indian retailers on an I ndian reservati on nmay
be required to collect the state cigarette taxes applicable to
sales to non-Indians because the mninal burden inposed by this
requirenent is justified by the State's interest in assuring the

paynment of these |awful taxes.

The district court applied the test this Court used in

Akins v. Penobscot Nation, 130 F.3d 482 (1st Gr. 1997), to

determ ne whet her the Tri be's operation of the Snoke Shop shoul d be
included in the Tribe's retained right of sovereignty. In so
doing, the district court tightly confined the neaning of sovereign
immunity to apply only when the Tribe acts in "matters of |oca

governance." Narragansett Indian Tribe, 296 F. Supp. 2d at 175-77.

W find it inappropriate to apply the Akins test in this instance.

5 We recognize that the Suprene Court has recently granted
certiorari for a question regarding whether the Court should
abandon the Wite Muntain Apache interest-balancing test in favor
of a preenption analysis based on the principle that Indian
i mmunities are dependent upon congressional intent. Prairie Band
Pot awat om Nation v. R chards, 379 F.3d 979 (10th G r. 2004), cert.
granted, 73 U.S.L.W 3513 (U.S. Feb. 28, 2005) (No. 04-631).
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In Akins, we established a nulti-factor test for
determining whether a policy or activity is, or is not, an
"internal tribal matter,"” as that termwas used in the Maine state
| egi sl ation inplenmentingthe federal Miine Indian C ains Settl enment
Act of 1980, 25 U.S.C. 88 1725-1735 ("Maine Settlement Act"). The

Mai ne | npl enenting Act nmakes the Penobscot Nation subject "to al

the duties, obligations, liabilities and limtations of a
muni ci pality . . . provided, however, that internal tribal matters
shal | not be subject to regulation by the State.” M. Rev.

Stat. Ann. tit. 30, 8 6206(1) (enphasis added).

Wi |l e Rhode Island and Maine are simlar to the extent
that each state has reached a settlenent with its Indian tribes
whi ch has been enacted by Congress, the provisions of the Mine
Settlenent Act and Inplenenting Act are very different from the
Rhode Island Settlenment Act, which did not limt the jurisdiction
of the Narragansett Tribe, but rather provided the State wth
concurrent jurisdiction. |In Akins, we repeatedly warned that our
anal ysis was uni que to Maine because of the Maine Settlenent Act
and the State's Inplenenting Act. 130 F.3d 482, 484 ("The
structure of analysis differs here fromthat which woul d be used in
clainms against the vast mpjority of other Indian tribes in the
country."). We will not require the Narragansett Tribe to neet the

"internal tribal matter"” exception provided in the Mine
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| mpl ementi ng Act when Congress did not place a simlar limtation

on the Narragansetts.

This is not to say that many of the Akins factors are not
general |y applicable. Nor do we disagree with the district court's
conclusion that the Tribe's retained right of sovereignty wll not
shield the Tribe's unlawful operation of a Snoke Shop that offers
non- 1 ndi an consuners a neans to bypass the State's cigarette tax
which would not otherwise be available to them off of the

settl enent | ands.

4. The State's enforcement of its laws against the
Narragansett Tribe

The next question concerns the extent to which the State
may enforce its cigarette laws directly against the Narragansett
Tribal government. W find that it is worthwhile to consider the
fact that the Narragansett Tribe's sovereign imunity has not been
abrogated and that there exi st means by which the State coul d have
enforced its cigarette tax laws which would have been nore

respectful of the Tribe's sovereignty.

The doctrine of tribal imunity is settled |aw today.
The Suprenme Court has refused to abandon or narrow this doctrine
despite argunents that tribal businesses have becone far renoved
fromtribal self-governance and internal affairs. See Kiowa, 523

U S at 757. The Court stated that it "retai ned the doctrine
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on the theory that Congress had failed to abrogate it in order to

pronot e econom ¢ devel opnment and tribal self-sufficiency.” Id.

For exanpl e, in Potawatom , the Suprene Court "reaffirmnmed

that while Cklahoma may tax cigarette sales by a Tribe's store to
nonmenbers, the Tribe enjoys inmmunity froma suit to collect unpaid

taxes." Kiowa, 523 U S. at 755 (citing Potawatom , 498 U S. at

510). "There is a difference between the right to demand
conpliance with state laws and the neans available to enforce

them"™ [1d. (citing Potawatom , 498 U. S. at 514 ("There i s no doubt

that sovereign imunity bars the State from pursuing the nost
efficient remedy, but we are not persuaded that it |acks any
adequate alternatives.")). Sonme of the alternatives referenced in
Pot awat om_ i nclude hol ding individual agents or officers of the
tribe liable for danmages in actions brought by the State, see Ex

parte Young, 209 U S. 123 (1908), collecting the sales tax from

cigarette whol esal ers, either by seizing unstanped cigarettes off
the reservation, Colville, 447 U S. at 161-162, or assessing
whol esal ers who suppl i ed unst anped cigarettes to the tri bal stores,

Gty Vendi ng of Muskogee, Inc. v. Gl ahoma Tax Conmnmi n, 898 F.2d 122

(10th Gr. 1990). Another option is that the State m ght enter
into an agreenment with the Tribe to adopt a nutually satisfactory

regine for the collection of its cigarette tax.

Today we have held that the State's cigarette tax |aws

are applicable to sales to non-1ndian custoners on the settl enent
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| ands. The State of Rhode |Island has nunerous alternatives that it
may use to enforce its cigarette tax on the settlenent |ands
wi thout violating the Tribe's sovereign immunity. The State's
hands will not be conpletely tied while the Tribe continues to
operate its Snoke Shop in violation of the State's cigarette | aws.
Al t hough the operation of the Snoke Shop w thout conplying with
Rhode Island's cigarette tax laws is certainly not a sovereign
right retained by the Narragansett Tribe, the Tribe does have a
right of sovereign imunity that should be respected the State.
For these reasons, we hold that the State violated the Tribe's
sovereign rights when it enforced the crimnal provisions of its
cigarette tax | aws by executing a search warrant agai nst the Tri bal
government's Snoke Shop, forcibly entering the Shop and sei zing t he
Tribe's stock of unstanped cigarettes, and arresting tribal

officials who were acting in their official capacity.

III. Conclusion

For the foregoi ng reasons, the district court's grant of
sumary judgnment for the State is affirmed in part and, to the
extent that the district court's declaratory judgnment regardi ng the
State's enforcement of its crimnal statutes against the Triba

governnment is inconsistent with our holdings, reversed in part.

Affirmed in part, Reversed in part.
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