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LIPEZ, Circuit Judge. This civil rights case requires us

to decide whether police officers of the Towmn of Wl pole and the
Commonweal th  of Massachusetts Departnent of State Police
("Massachusetts State Police" or "MSP') were entitled to summary
judgnment on Plaintiff-Appellant Ednmund F. Burke's claimthat they
violated his Fourth Amendnment rights when they arrested himfor a
brutal nmnurder he did not conmmt. W nust al so deci de whet her
forensic dentists/odontol ogists who assisted in the nurder
i nvestigation were entitled to sunmary judgnment on Burke's clains
that they fabricated or exaggerated i ncul patory bite mark evi dence
in support of probable cause. Finally, we nust deci de whether the
Chief of Police of the Town of Walpole was entitled to sunmary
judgnment on Burke's claimthat he defaned Burke after his arrest.

W first identify the defendants and their official
positions. Defendants Janmes J. Dolan, WIliam F. Bausch, Joseph
Betro, and Richard Stillnman were enpl oyed in the Police Depart nment
of Defendant Town of Wl pol e, Dol an and Bausch as detectives, Betro
as Chief of Police, and Stillman as Lieutenant and press officer.
Def endant s St ephen McDonal d and Kevin Shea were Troopers with the
Massachusetts State Police assigned to the Crine Prevention and
Control Unit at the Norfolk County Ofice of the D strict

Attorney,! with Shea hol ding the rank of Sergeant. Defendants Dr.

The MSP operates a "Division of Investigative Service" at the
District Attorney's Ofice.
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Lowell Levine and Dr. Kathleen Crowl ey were enployed as forensic
odontol ogists, Dr. Levine as an independent consultant to the
Norfol k County District Attorney's Ofice, and Dr. Crow ey on a
part-tinme basis with the Massachusetts O fice of the Chief Medica
Exam ner. Appel |l ee Robert Martin was enpl oyed as a chem st at the
MSP Crinme Laboratory.

After a careful review of the record, with our focus on
Burke's principal 8 1983 claim we conclude the foll ow ng:

e view ng the evidence as we nust on sunmmary
judgnment, Burke has proffered evidence
sufficient to support a finding that he was
arrested w thout probable cause, and hence
in violation of his Fourth Amendnent right;

e Trooper MDonald s defense of qualified
Imunity fails because the record contains
evi dence, sufficient to create a jury
guestion, t hat he intentionally or
reckl essly wi t hhel d excul pat ory DNA evi dence
fromthe magi strate who issued the warrant
to arrest Burke, and a reasonable officer
woul d know that such conduct violated a
clearly established Fourth Amendnent right;

 Det. Dolan had a reasonable basis for
seeking an arrest warrant and is entitled to
sunmary j udgnent on the ground of qualified
i mmuni ty;

» Det. Bausch and Sgt. Shea reasonably relied
on a facially valid arrest warrant and are
entitled to sunmary judgnent on the ground
of qualified imunity;

 the record fails to support Bur ke' s
allegation that Dr. Levine or Dr. Crow ey
intentionally or recklessly fabricated or
exaggerated i ncul patory bite mark opi ni ons,
and they are entitled to sunmary judgnent on
the ground of qualified i munity;
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e Chief Betro's public statenents nade in the
exerci se of his official duties are
conditionally privileged, and heis entitled
to sumary judgnent on Burke's defamation
claim?

2Bur ke rai sed nmany other clainms on appeal, all without nerit.
W have di sposed of those clains summarily for substantially the
sane reasons given by the nmgistrate judge and adopted by the
district court. These clainms include: civil conspiracy under 42
US C 81983 (Dr. Levine, Trooper McDonal d, Sgt. Shea, Dets. Dol an
and Bausch, Lt. Stillmn, Chief Betro, and Dr. Crow ey (appeal from
di smissal of clain)), supervisory liability under 42 U.S.C. § 1983
(Lt. Stillman and Chief Betro), nunicipal liability under 42 U. S. C
§ 1983 (Town of W&l pole), defamation (Lt. Stillnman), and nedical
mal practice (Dr. Levine). See Burke v. Town of WAl pole, No. 00-
10376, 2003 U.S. Dist. LEXIS 24912 (D. Mass. Aug. 5, 2003)
(adopting nagi strate judge's report and reconmendati on on notion to
di smss); Burke v. Town of Walpole, Nos. 00-10376, 00-10384, O00-
12541, 2004 U.S. Dist. LEXIS 3964 (D. WMass. Jan. 22, 2004)
(adopting magi strate judge' s reports and recommendati ons on sunmary
judgnment and granting sunmmary judgnent to Dr. Crowl ey without
referring notion to nagistrate judge).

G ven Burke's | ack of due diligence in identifying MSP Crine
Lab Cheni st Robert Martin as a potential defendant, we also affirm
on the ground of prejudicial delay, the district court's decision
denyi ng Burke's notion to anend his conplaint. See Steir v. Grl
Scouts of the USA, 383 F.3d 7, 12 (1st Cr. 2004) ("[P]rotracted
delay, with its attendant burdens on the opponent and the court, is
itself a sufficient reason for the court to withhold perm ssion to
anmend. ").

W treat as waived all clainms not nentioned in Burke's omi bus
objection to the magi strate judge's reports and reconmendati ons on
summary judgnent, Keating v. Sec'y of Health and Human Servs., 848
F.2d 271, 275 (1st Cir. 1988) ("[Only those issues fairly raised
by the objections to the magi strate's report are subject to review
inthe district court and those not preserved by such objection are
precl uded on appeal."), as well as those insufficiently devel oped
on appeal, United States v. Zannino, 895 F.2d 1, 17 (1st G r. 1990)
("[1]ssues adverted to in a perfunctory manner, unacconpani ed by
sone effort at developed argunentation, are deenmed waived.").
These include: Burke's claimthat his hone was searched w thout
probabl e cause; all supplenental state |law clains against Dets.
Dol an and Bausch, Trooper MDonal d, and Dr. Crow ey; and all clains
agai nst two defendants whom Burke originally nanmed as appell ees
(MSP Trooper Scott Jennings and Dr. Crowl ey's supervisor at the
Ofice of the Chief Medical Exam ner, Dr. Richard Evans).
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I. BACKGROUND

W recount the facts in the light nost favorable to

Plaintiff-Appellant Burke. Diaz v. City of Fitchburg, 176 F.3d

560, 561 (1st Cir. 1999). On the norning of Decenber 1, 1998, the
partially clothed and nutil ated body of 75-year-old |Irene Kennedy
was found in a wooded area of Bird Park in Wl pol e, Massachusetts.
She had been savagely beaten, strangled, and stabbed multiple
tinmes. Her breasts were exposed, and the left breast bore a
visible bite mark. Investigators fromthe Town of Wl pole Police
Departnment and the Massachusetts State Police were called to the
scene after Kennedy's husband alerted a park caretaker to the
body's presence.® According to police reports, M. Kennedy told
i nvestigators that he and his wife wal ked in the park al nost daily,
but that they took separate routes because an injury prevented him
fromwal king as quickly as his wife. He stated that he had gone
| ooking for his wife when she failed to neet him at their usual
time in the parking lot that norning, and that he had di scovered
her body in an area of the park where he knew she soneti nes st opped
to urinate.

Upon learning of Ms. Kennedy's nurder, one of the

Kennedys' daughters, Nancy Tower, told Det. Bausch that he should

3The Wal pole officers were not directly involved in the
collection or analysis of forensic evidence, which was handl ed
primarily by MSP Crine Scene Services and the Ofice of the Chief
Medi cal Exam ner.
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speak to Ednmund Burke, who lived on the street adjoining the
par ki ng | ot where her parents routinely parked, and whose brot her
was married to another of the Kennedys' daughters. According to
Det. Bausch's report, Tower told him that Burke was "very odd."
Trooper MDonald also reported that Tower told him "that Eddie
Burke is abusive to his nother"” and that Burke's nother had told
M's. Kennedy so. Trooper MDonald' s report continued, "M. Tower
stated that as a result of these conversations she felt that her
not her was | eery of Burke. Ms. Tower stated that subject Burke is
unenpl oyed and hangs around his house all day and seens very
strange. "

Later that norning, when Det. Bausch and anot her Wal pol e
police officer visited Burke's hone, where he lived with his 88-
year-ol d nother, no one responded to their knocks or shouts. Wen
they returned to the house a short tine later, Burke's nother and
brother were outside the house. According to Det. Bausch's
report, Burke's nother told hi mBurke had been asl eep when she | eft
the house earlier that norning, and she seened reluctant to wake
him but eventually agreed to do so. When Burke cane outside, Det.
Bausch i nformed hi mand his brother of Ms. Kennedy's death. Burke
then agreed to go to the police station to talk to investigators
and left with his brother while Det. Bausch renai ned outside

Bur ke' s house.



Meanwhi | e, investigators at the crinme scene enpl oyed a K-
9 tracking dog to follow any scents detected near the body.
According to a report by the dog's handl er, the dog was introduced
to "a pile of |eaves [renpved] frombetween the victims | egs" and
then proceeded through the woods and across a field towards the
street on which Burke lived. Fromthere, the handl er recorded, "we
went to the right before the K-9 circled back to the |left heading
west. [The] K-9 . . . traveled along the . . . sidewal k past
[ Burke's house] for about fifteen to twenty feet. The K-9 circled
back and traveled to the front door of [Burke's house]

Det. Bausch saw the K-9 dog cone out of the woods and
ultimately stop at Burke's house. Det. Bausch then went to the
police station, where he, Sgt. Shea, and Trooper MDonald
guestioned Burke. According to Sgt. Shea's report, Burke told the
of ficers that he knew t he Kennedys but not well, and he descri bed
t heir wal ki ng routi ne, which he knew because he usually saw themin
the norning in the parking lot next to his house. Bur ke stated
that he had been asl eep at hone at the tinme of the nurder until the
police arrived and his nother woke hi mup. Burke also stated that
he had not visited the park for two years, intending the statenent
to nean that he had not gone to the park as a destination during
that tine. When Det. Bausch told Burke that a K-9 dog had
apparently tracked a scent through the park to Burke's front door,

Bur ke stated that he had taken a shortcut through the park [ate on
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t he Sunday ni ght before the Tuesday norning nmurder, along with two
of his cats. The officers considered this statenent to be
i nconsi stent with Burke's earlier statenent that he had not visited
the park for two years. \Wile at the station, Burke provided a
saliva sanple for DNA testing and conparison with any forei gn DNA
coll ected from the body. He also permtted police to take his
jacket in order to test it for forensic evidence.

In the days after the nurder, Det. Dolan interviewed
potential wtnesses who lived in the vicinity of Bird Park or who
wal ked regularly in the park. He recorded statenents by severa
peopl e who reported seeing a person natchi ng Burke's descriptionin
the general area of the park in which the body was found in the
days before the nurder and also in the driveway outside Burke's
house on the norning of the murder when Burke said he had been
asl eep.

Further exam nation of the victims body by the Chief
Medi cal Examiner's O fice reveal ed a second bite mark on the other
breast. Both bite marks were determ ned to have been nmade by a
human. The bite marks were photographed and the bite mark on the
| eft breast swabbed to collect DNA evidence from any traces of
foreign saliva or skin. The swab fromthe victims left breast and
the sanple of Burke's saliva were sent to the Maine State Police
Crinme Laboratory on Decenber 4 for expedited DNA anal ysis because

no such facility was yet in operation in Mssachusetts. Two

-0-



swat ches fromBurke's jacket were also sent to the Maine Crine Lab
on Decenber 8.

On Decenber 3, Burke agreed to go to the police station
so that Dr. Crow ey, a forensic odontologist with the Ofice of the
Chi ef Medical Examner, could make a nold of his teeth for
conparison with photographs of the bite marks on the victins
br easts. Upon Dr. Crowey's recomendation, the district
attorney's office hired Dr. Lowell Levine, an experienced forensic
odont ol ogi st based in Al bany, New York, to examne the nold of
Burke's teeth and conpare it with the photographs of the bite
mar ks. On Decenber 6, Dr. Crow ey, Det. Dolan, and Trooper
Jennings traveled to Albany to bring the nold and t he photographs
to Dr. Levine for exam nation. Dr. Levine formed an initial
opi ni on that Burke could not be excluded as the source of the bite
mar ks, but stated that he woul d need to see enhanced phot ographs in
order to render a final opinion.

On Decenber 9, Dr. Levine traveled to Boston to exam ne
sanples of the victims clothing for bite marks and to instruct a
photo | aboratory enployee on how to enlarge the photographs for
better conparison with the nold of Burke's teeth. Dr. Levine then
returned to Al bany. Trooper MDonald and Sgt. Shea delivered the
enl arged photographs to Dr. Levine in Al bany late that sane
evening. Also on Decenber 9, Theresa Calicchio, the forensic DNA

chem st at the Maine Crinme Lab who was assigned to performthe DNA
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anal ysis of Burke's saliva sanples, the swatches fromhis jacket,
and the sanpl es taken fromthe victin s | eft breast, called Trooper
McDonald to i nformhimthat she had extracted DNA fromthe sanpl es
she had received and that she would call with results of the
anal ysi s the next day.

Sonetinme on the norning of Decenber 10, after conparing
the nol d of Burke's teeth with the enl arged phot ographs of the bite
mar ks, Dr. Levine told Trooper MDonald that Burke's teeth matched
the bite mark on the victims left breast to a "reasonabl e degree
of scientific certainty.” That sane norning, at around 11:00 AM
Calicchio infornmed Trooper MDonald that the DNA anal ysis showed
t hat Bur ke was excl uded as the source of male DNA found in the bite
mark on the victims left breast.*

According to a report by Sgt. Shea, he and another NSP
Trooper, Scott Jennings, received Dr. Levine's bite mark opinion
from Tr ooper McDonal d on Decenber 10 "at approxi mately 1315 hours”
(i.e., 1:15 PM. Sgt. Shea and Trooper Jenni ngs then incorporated

the bite mark opinion into an affidavit in support of a search

“Calicchio wote in her call log that Trooper McDonal d call ed
her, and that she "gave him verbal results on the DNA profiles
obtained fromthe evidence." Calicchio's witten report of the DNA
anal ysi s, which she prepared on Decenber 12, stated: "A m xture of
mal e and fermal e DNA profil es was obtai ned fromthe breast swabbi ngs
(Items #1A and 1B). The predom nant DNA profile matches the DNA
profile of Irene Kennedy. The m nor conponent of the DNA profile
does not match the DNA profile of Ednund Burke. A nine |ocus DNA
profile was obtained from the cuttings of [Burke's] blue jacket
(I'tems 3A and 3B) which matches the DNA profile of Ednund Burke."
No ot her human DNA was found on Burke's jacket.
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war r ant . Based on the facts recited in the search warrant
affidavit, Det. Dolan prepared an application for a warrant for
Burke's arrest.

At approximately 3:00 PM that afternoon, Burke was
arrested at his home and brought to the police station in
handcuffs. Det. Bausch, Sgt. Shea, Trooper Jennings, and Trooper
McDonal d, anong other officers, were present during the arrest,
al t hough Troopers Jennings and MDonald testified at deposition
that they were present only to conduct a search of Burke's hone
pursuant to the search warrant.

During Burke's arraignment the next day, Decenber 11,
Trooper MDonald called Sgt. Shea, who was at the courthouse, to
tell himthat the DNA anal ysis results excluded Burke as the source
of the unidentified male DNA on the victims left breast. Sgt.
Shea alerted Assistant District Attorney ("ADA') Gerald Pudol sky
m d- argunment and pulled himaway fromthe arraignnent to tell him
the new informtion. When Burke's arraignnment resumed, ADA
Pudol sky represented to the arraigning judge that DNA anal ysis had
shown anbi guous results and that "further testing" was required.?®
He then sought Burke's detention wi thout bail. Burke's attorney
did not request Burke's imediate release on bail, and the

arraigning judge ordered Burke held pending a bail hearing on

°I't is unclear why ADA Pudol sky believed that the DNA anal ysi s
results were anbi guous and that additional testing was required to
excl ude Burke as the source of the male DNA in the bite nmark.
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Decenber 29. On that date, Burke was granted release on bail to
house arrest with electronic nonitoring. Hi s release was del ayed,
however, because his house could not imredi ately be equi pped for
noni t ori ng.

On January 17, while Burke was awaiting release on
conditional bail, a conmparison of a palm print found on the
victims body against a set of palm prints taken from Burke by
court order a few days earlier revealed that Burke was not the
source of the palmprint on the victims body. On January 19, the

district attorney filed a nolle prosequi in the case on the ground

that Burke's prosecution was prenmature. The next day, forty-one
days after his arrest, Burke was rel eased from custody.®

Just over one year after his arrest, on Decenber 13
1999, Burke filed a civil rights action in state court against the
Town of Wal pole, Dr. Levine, and various officers and supervisors
of the Wal pole Police Departnment in their individual and official
capacities all eging, anong other state and federal |aw cl ai ns, that
t he defendants had violated 42 U.S.C. § 1983 by depriving him of

his right under the Fourth and Fourteenth Anendnents to be free

6According to a Boston d obe article of June 28, 2003, which
Bur ke submtted in his oppositionto the Wil pol e def endants’ notion
for summary judgnment, police sought an arrest warrant for another
man who was al ready serving a life sentence for nurder after a DNA
dat abase search indi cated a possible natch between his DNA profile
and sanpl es taken from Kennedy's body. W note that on June 24,
2004, the Associated Press reported that a Norfolk County grand
jury had charged the new suspect with Kennedy's nurder.
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fromarrest without probable cause. Burke also alleged that Chief
Betro had defanmed himby falsely attributing the nmurder to himin
publi c. The defendants renoved the case to federal court. On
Decenber 14, 2000, Burke filed a simlar action in federal court
agai nst various MSP Troopers, enpl oyees of the Massachusetts Chief
Medi cal Exam ner's Ofice, and the Commonweal th of Massachusetts.
Burke then fil ed an anended conpl aint to consolidate the two cases.
In May 2001 Bur ke anended his conplaint to add cl ai ns of negligence
agai nst the Comonwealth. Burke was permtted to anmend his
conplaint again on February 19, 2002 to join Dr. Crowmey as a
defendant. On July 16, 2002, Burke noved to amend his conplaint a
fourth time to join Robert Martin, a chem st at the Massachusetts
Crinme Lab, as a defendant, but the notion was deni ed.

In May 2003, all defendants except Dr. Crow ey noved for
sunmary judgnent.’ In Cctober 2003 a nagi strate judge recomended
granting summary judgnent to all defendants on all clainms in three
conprehensive reports and recomendati ons. See Burke v. Town of
Wal pol e, Nos. 00-10376, 00-10384, 00-12541, 2003 U.S. Dist. LEXIS
24896 (D. Mass. Cct. 6, 2003) (MSP defendants); Burke v. Town of
Wal pol e, Nos. 00-10376, 00-10384, 00-12541, 2003 U.S. Dist. LEXIS
24895 (D. Mass. Cct. 8, 2003) (Dr. Levine); Burke v. Town of

Wal pol e, Nos. 00-10376, 00-10384, 00-12541, 2003 U. S. Dist. LEXI S

Two ot her MSP defendants were dismssed fromthe suit prior
to summary judgnent.
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24897 (D. Mass. Cct. 8, 2003) (Wl pole defendants). Dr. Crow ey
nmoved for summary judgnment in Decenber 2003. On January 22, 2004,
the district court adopted the nmgistrate judge's reports and
recommendations and granted Dr. Crowey's notion for summary
judgnment without referring the notion to the nagistrate judge

Burke v. Town of Wil pole, Nos. 00-10376, 00-10384, 00-12541, 2004

US Dist. LEXIS 3964 (D. Mass. Jan. 22, 2004). Bur ke now
appeal s. 8
II. STANDARD OF REVIEW
W reviewa district court's grant of summary judgnent de

novo. Valente v. Wallace, 332 F.3d 30, 32 (1st Cr. 2003).

Viewwng the record "in the light nost hospitable to the party
opposi ng sunmary j udgnment [and] i ndul gi ng all reasonabl e i nferences

in that party's favor," Giggs-Ryan v. Smth, 904 F.2d 112, 115

(st Cr. 1990), we nmust discern whether "the pleadings,
depositions, answers to interrogatories, and adm ssions on file,
together with the affidavits, if any, showthat there is no genui ne
i ssue as to any material fact and that the noving party is entitled

to judgnent as a matter of law," Fed. R Civ. P. 56(c). "In this

8Bur ke does not appeal the grant of summary judgnent to one
ot her Wal pol e def endant and two ot her MSP def endants, Burke, 2004
U S. Dist. LEXIS 3964, or the grants of notions to dismiss filed by
t he Commonweal th of Massachusetts, Burke v. Town of Wl pole, Nos.
00- 10376, 00-10384, 00-12541, 2004 U.S. Dist. LEXI S 4033 (D. Mass.
Jan. 22, 2004) (adopting nmagistrate judge's report and
recomrendati on), and anot her enpl oyee of the O fice of the Medical
Exam ner, Burke, 2003 U.S. Dist. LEXI S 24912 (adopting nagi strate
judge's report and recommendati on).
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context, 'genuine' neans that the evidence about the fact is such
that a reasonable jury could resolve the point in favor of the
nonnovi ng party; 'material' means that the fact is one 'that m ght
affect the outcone of the suit under the governing law.'" United

States v. One Parcel of Real Prop., 960 F.2d 200, 204 (1st Gr.

1992) (quoting Anderson v. Liberty Lobby, Inc., 477 U S. 242, 248

(1986) (citation onmtted)).

Where the noving parties -- here, the defendants -- do
not have the burden of persuasion at trial and have "suggested t hat
conpetent evidence to prove the case is lacking, the burden
devol ves upon the nonnovant-plaintiff to 'docunent sone factua
di sagreenent sufficient to deflect brevis disposition.'" Wnne v.

Tufts Univ. Sch. of Med., 976 F.2d 791, 794 (1st Cr. 1992)

(quoting Mesnick v. Gen. Elec. Co., 950 F.2d 816, 822 (1st Cr.

1991)). A non-noving party may not successfully defend agai nst

sumary judgment where the evidence relied upon "is nerely
colorable or is not significantly probative." Anderson, 477 U.S.
at 249-50 (citation omtted). W thus ignore any "conclusory
al | egations, inprobable inferences, and unsupported specul ation.™

Roche v. John Hancock Mutual Life Ins. Co., 81 F.3d 249 (1st Cr

1996) (citation omtted).
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III. CLAIMS AGAINST THE POLICE DEFENDANTS®
To establish a governnental official's personal liability
under 42 U.S.C. 8 1983, "it is enough to show that the official
acting under color of state law, caused the deprivation of a

federal right." Kentucky v. G aham 473 U.S. 159, 166 (1985).1%

Burke alleges that the police defendants violated his Fourth
Anendnent right to be free fromunreasonabl e sei zure!! by procuring:
(1) his honme arrest without a valid warrant, (2) his arrest w thout
probabl e cause, and (3) his arrest on the basis of a m sleading
warrant application submtted wth intentional or reckless
di sregard for the truth.

The defendants all insist that Burke suffered no

constitutional deprivation. The individual police defendants

°Because we summarily affirmthe grant of summary judgnment to
Lt. Stillman and Chief Betro on Burke's 8 1983 clains, see supra
note 2, we exclude themfromthe discussion that foll ows.

1042 U.S. C. § 1983 states, inrelevant part: "Every person who,
under color of any statute, ordinance, regulation, custom or
usage, of any State or Territory or the District of Colunbia,
subj ects, or causes to be subjected, any citizen of the United
States or other person within the jurisdiction thereof to the
deprivation of any rights, privileges, or inmunities secured by the
Constitution and | aws, shall be liable to the party injured in an
action at law, suit in equity, or other proper proceeding for
redress . "

1The Fourth Anmendnent provides: "The right of the people to
be secure in their persons, houses, papers, and effects, against
unr easonabl e searches and sei zures, shall not be violated, and no
Warrants shal |l issue, but upon probabl e cause, supported by Gath or
affirmation, and particularly describing the place to be searched,
and the persons or things to be seized."
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further argue that even if the record supports Burke's all egations
that he suffered a violation of a Fourth Anmendnent right, they are
entitled to qualified immunity against suit for damages in their
i ndi vi dual capacities for any acts or om ssions that caused such a
deprivation. The doctrine of qualified immunity ains to

bal ance [the] desire to conpensate those whose

rights are infringed by state actors with an

equally conpelling desire to shield public

servants from undue interference wth the

performance of their duties and from threats

of liability which, though unfounded, may

nevert hel ess be unbearably disruptive.

Buenrostro v. Collazo, 973 F.2d 39, 42 (1st Cr. 1992). Because

exposure to civil rights suits may result in "distraction of
officials from their gover nient al duti es, inhibition of
di scretionary action, and deterrence of able people from public
service," the doctrine of qualified immunity protects public
officials fromliability under 8§ 1983 so long as "their conduct
does not violate clearly established statutory or constitutional
rights of which a reasonabl e person would have known." Harl ow v.
Fitzgerald, 457 U. S. 800, 816, 818 (1982). The doctrine thus
protects "all but the plainly inconpetent or those who know ngly

violate the |aw. Malley v. Briggs, 475 U.S. 335, 341 (1986).
Because "[qg]Jualified imunity serves not only as a defense to
liability but also as '"an entitlenment not to stand trial or face

the other burdens of litigation,'" Cox v. Hainey, 391 F.3d 25, 29

(1st Cr. 2004) (quoting Mtchell v. Forsyth, 472 U S. 511, 526
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(1985)), "the applicability vel non of the qualified immunity
doctrine should be determ ned at the earliest practicable stage in
the case." |d.

The qualified immunity analysis consists of three
inquiries: "(i) whether the plaintiff's allegations, if true,
establish a constitutional vi ol ati on; (i) whet her t he
constitutional right at issue was clearly established at the tine
of the putative violation; and (iii) whether a reasonable officer,
situated simlarly to the defendant, would have understood the
challenged act or omssion to contravene the discerned

constitutional right." Linone v. Condon, 372 F.3d 39, 44 (1st Cr.

2004).*  "Under ordinary circunstances, the devel opnent of the
doctrine of qualified immunity is best served by approaching t hese
inquiries” in sequence. Cox, 391 F.3d at 30. On summary j udgnent,

then, the threshold question is whether "all the uncontested facts
and any contested facts | ooked at in the plaintiff's favor" all ege

a constitutional violation. Riverdale MIIs Corp. v. Pinpare, 392

F.3d 55, 62 (1st Gir. 2004).

12\\6 have sonetines treated the qualified i munity anal ysis as
a two-step test by conmbining the second and third prongs to ask
whet her "the contours of [the constitutional] right are 'clearly
establ i shed' under then-existing |law so that a reasonable officer
woul d have known that his conduct was unlawful." Sant ana v.
Cal deron, 342 F.3d 18, 23 (1st Cr. 2003).
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A. Deprivation of a Constitutional Right

1. Issuance of a Valid Arrest Warrant

Burke maintains that the arresting officers never
produced a warrant when they arrested him at his hone on the
af ternoon of Decenber 10 and that the copy of the warrant they have
since produced is invalid because it is unsigned and unacconpani ed
by an affidavit or statenent of facts in support of probabl e cause.

It has been "indelibly etched in jurisprudentia

granite,” Buenrostro, 973 F.2d at 43, that a warrantless felony

arrest in aprivate hone i s "presunptively unreasonabl e,” Payton v.

New York, 445 U.S. 573, 586 (1980). See also Kirk v. Louisiana

536 U. S. 635, 638 (2002) (per curianm (existence of probable cause
does not obvi ate warrant requirenment absent exi gent circunstances).
Burke argues that a reasonable jury could infer that no valid
warrant issued for his arrest. The police defendants insist that
t hey have produced sufficient evidence to conpel the inference that

a valid arrest warrant was issued. ®

3The pol i ce def endants do not argue that exi gent circunstances
existed to arrest Burke without a warrant, or that Burke consented
to the arresting officers' crossing "the firmline at the entrance
to the house drawn by the Fourth Amendnent." Payton, 445 U. S. at
590; see e.q., Robbins v. MacKenzie, 364 F.2d 45 (1st Cir. 1966)
(describing actions sufficient to manifest consent to warrantl ess

search of roonm ng house). The record is also silent on the
guestion of whether Burke was free to withhold permssion for the
arresting officers to enter his house. See United States .

Beaudoin, 362 F.3d 60, 76 (1st Cr. 2004) (Lipez, J., dissenting)
(Payton's heightened protections for private residences apply to
def endant who opened the door "in response to a knock and request

by | aw enforcenent officials" even where defendant was in a notel
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Under Massachusetts |law, the police need not submt an
affidavit in support of an application for an arrest warrant,

Commonweal th v. Baldassini, 260 N E. 2d 150, 153-54 (Mass. 1970),

and a nere "mnisterial defect," such as the |lack of an official
signature, nmay not render an arrest warrant invalid, see

Commonwealth v. Pellegrini, 539 N E 2d 514, 515-16 (Mss. 1989)

(excusing mnisterial defects in search warrant where "there is no
di spute that the judge intended to i ssue the warrant”). The Fourth
Amendnent to the U S. Constitution requires at a m ni num however,
that a warrant be “"supported by Gath or affirmation.”
Additionally, Mass. Gen. Laws ch. 276, 8§ 22 (1998) requires that an
arrest warrant be issued "in conpliance with the provisions of the
Massachusetts Rules of Crimnal Procedure,” which in turn require
an arrest warrant to be "signed by the official issuing it," Mass.
R Oim P. 6(b)(1). Under the Conmmonwealth's paperless,
conput eri zed Warrant Managenent System

[ulnless there can be sone evidence of a

neutral consideration having been afforded an

application for an arrest warrant, there can

be no certainty that the warrant did not issue

by circunvention of the statutory schene. In

theory, the police could issue their own

warr ant s, and dissemnate them via the
[ Warrant Managenment Systemn.

room rather than a private hone). Sgt. Shea testified at
deposition that "we went into the side door of [Burke's] house and
| called out his name and | said '"it's Kevin' and he cane out and
| told himthat we had a warrant for his arrest.” Sgt. Shea al so
testified at his deposition that he believed a valid arrest warrant
had been i ssued.
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Commonwealth v. Alves, No. 01-00156-001-005, 2001 WMass. Super.

LEXIS 605, *13 (Mass. Super. Ct. Nov. 21, 2001).%*

In lieu of a signed arrest warrant acconpani ed by an
affidavit describing the facts allegedly establishing probable
cause, the police defendants point to other evidence that a valid
warrant was issued by a neutral magistrate upon a finding of
probabl e cause prior to Burke's arrest. Det. Dolan testified at
deposition that he prepared an application for an arrest warrant at
the request of the District Attorney, including a sunmary of the
facts establishing probabl e cause based on i nfornati on provi ded by
ot her investigating officers, and that he subnmtted t he application
to a magi strate. At his deposition, Det. Dolan identified as the
text of his probable cause summary a si x-paragraph excerpt froma
comput er printout containi ng nurmerous reports all egedly produced by
Wal pol e of ficers during the nurder investigation. Det. Dolan also

identified a | onger version of the sutmary of the evidence that he

YMass. Gen. Laws ch. 276, 8§ 23A (1998) provides in relevant
part that "[w henever a court is requested to issue a warrant, " the
clerk's office "shall enter" specified information about the
i ndi vidual who is the subject of the warrant "into a conputer
systemto be known as the warrant nanagenent system All warrants
appearing in the warrant nanagenent system shall be accessible
through the crimnal justice informati on system naintained by the
crimnal history systens board, to | aw enforcenent agenci es and t he
registry of notor vehicles. The warrant shall consist of
sufficient information electronically appearing in the warrant
managenent system and a printout of the electronic warrant from
the crimnal justice information system shall constitute a true
copy of the warrant.”
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drafted, but which the District Attorney requested that he shorten
for subm ssion with the warrant application. Burke insists that a
jury could infer that the probabl e cause sunmaries in the conputer
print-out were created only after Burke's arrest.

In addition to the unsigned copy of the arrest warrant
and Det. Dol an's summary of facts establishing probabl e cause, the
police defendants have produced a copy of the application for a
crimnal conplaint signed by Det. Dol an, on which the box marked
"Warrant" has been checked and initialed by a magi strate; a copy of
a summons and a conpl ai nt signed by the sane magi strate, on each of
whi ch the box for entry of "RETURN DATE AND Tl ME" contai ns t he word
"warrant”; and a conputer printout of Burke's crimnal docket
(stored in the Warrant Managenent System database and retrieved
through the Crimnal Justice Information System) showi ng a return
of warrant at around 4:00 PM on Decenber 10. Finally, the police
def endants have produced a search warrant, obtained by Trooper
Jenni ngs, dated Decenber 10 and signed by the same magi strate judge
who signed and initialed the crimnal conplaint. The search
warrant is acconpanied by a six-page affidavit including a nuch
nore detail ed summary of the facts all egedly establishing probabl e
cause than the summary Det. Dolan testified that he provided in
support of the arrest warrant.

W  conclude that the defendants have produced

substanti al, though i nperfect, evidence that a valid arrest warrant
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issued upon a neutral magistrate's review of facts allegedly
establ i shing probabl e cause. By contrast, Burke has adduced no
evi dence denonstrating that no warrant was issued apart from his
own affidavit stating that he never saw a warrant. There is no
requi renent, either under the Constitution or under Massachusetts
law, that a copy of the arrest warrant automatically be given to
the person arrested at the tine of the arrest. Burke's sworn
statenent, standing alone in the face of the defendants’
subm ssi ons, cannot bear the evidentiary wei ght Burke seeks to give
It. Because there is no genuine dispute regarding the question
whether a valid arrest warrant was issued, the record fails to
support Burke's allegation that he was deprived of his
constitutional right to be arrested at honme only upon issuance of
a warrant.

2. Existence of Probable Cause

VWiile we nust "pay substantial deference to judicia

determ nations of probable cause" nade by a nmgistrate issuing a

warrant, we "nust still insist that the magistrate . . . not serve
nerely as a rubber stanp for the police.” Aguilar v. Texas, 378
U S. 108, 111 (1964), abrogated on other grounds by I|llinois v.

Gates, 462 U. S. 213 (1983). Burke argues that even if a neutra
magi strate issued a warrant for his arrest, he was neverthel ess
subj ected to deprivation of his Fourth Anendnent right because the

"totality of the circunstances,” Gates 462 U S. at 238, as set
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forth in the warrant application, was insufficient to establish

probabl e cause for his arrest. See, e.qg., United States v. Zayas-

Dlaz, 95 F.3d 105, 111 (1st Gr. 1996) ("The issuing magistrate

ordinarily considers only the facts set forth in supporting

af fidavits acconpanying [a search] warrant application.").?®
"Probable cause determnations are, virtually by

definition, prelimnary and tentative." Acosta v. Anes Dep't

Stores, Inc., 386 F.3d 5, 11 (1st G r. 2004). The exact degree of

certainty required to establish probable cause is difficult to
gquantify; it falls sonewhere between "'bare suspicion' [and] what
woul d be needed to 'justify . . . conviction.'" Valente, 332 F. 3d

at 32 (quoting Brinegar v. United States, 338 U S 160, 175

(1949)). As always, "[t]he touchstone of the Fourth Amendnent is
r easonabl eness. " Florida v. Jineno, 500 U S. 248, 250 (1991).
Probabl e cause thus exists if "the facts and circunstances within
the relevant actors' know edge and of which they had reasonably
reliable informati on" would suffice to "warrant a prudent personin
believing"” that a person has conmtted or is about to commt a
crime. Roche, 81 F.3d at 254.

The police defendants insist that the magistrate had

before him anple facts and circunstances establishing probable

SBur ke recogni zes that the i ssuance of a valid arrest warrant
bears significantly on the objective reasonabl eness of the police
def endants' conduct even if there was no probabl e cause to arrest
Burke, an issue we address belowin Part II1.C
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cause for

Burke's arrest. Det. Dolan summari zed the basis for

probabl e cause in his application for an arrest warrant as foll ows:

Wil e Burke disputes the accuracy and reliability of all

pur ported

parti cul ar

On 12-01-98 Irene Kennedy was brutally
murdered in Bird Park. A State Police K-9
unit conducted a track fromthe victim The
K-9 [led] directly to Ednmund Burke's front
door [at his street address].

Ednund was i ntervi ewed and he sai d t hat
he had been sleeping all norning[.] Qur
i nvestigation reveal ed t wo i ndependent
W t nesses who saw hi m outside of his house in
his yard on the norning of the nurder. They
al so described the clothing he was wearing.
He has denied owning clothing of this type.

Ednund has changed his story severa
times during the course of this investigation
to try and explain his actions. They are al
I nconsi stent.

Prelim nary autopsy reports indicated
that Irene Kennedy had been bitten on her
br easts. These bites appear to be hunman.
They were exam ned by Forensic Dentist Kate
Crow ey of the Mdical Examners Ofice and
conpared to inpressions of Ednund Burke's
t eet h.

She requested that Dr. [Lowell] Levine
exam ne themalso. He is the |eading expert
in the country and has testified as such[.]
He is a Forensic Dentist with over thirty
years of experience. He determ ned that the
mar ks were bite marks made by human teeth. He
has al so determ ned with reasonabl e scientific
certainty that [they] were made by Ednund
Bur ke.

Based on the above facts, there is
probabl e cause to believe that Ednund Burke
entered Bird Park on the norning of 12-1-98
and brutally mnurdered Irene Kennedy. | am
requesting a warrant for his arrest for
mur der .

of

t he

facts described in Det. Dolan's sunmary, he assails in

the inclusion of an inaccurate incul patory bite mark
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opinion. Bite mark evidence, Burke argues, is so unreliable that
it could not reasonably support probabl e cause.

The exi stence of probabl e cause i s based on the facts and
ci rcunst ances known at the tine of arrest rather than in hindsight.
Roche, 81 F.3d at 254. Moreover, forensic evidence relied upon by
the police to establish probable cause to arrest need not be
unassail ably accurate. "[Qne who asserts the existence of
probabl e cause is not a guarantor either of the accuracy of the
i nformati on upon which he has reasonably relied or of the ultinate
concl usi on that he reasonably drew therefrom"” [d. at 255. Burke
points to the affidavit of his own proposed trial expert, Dr.
Ri chard R Souviron, in which he states that "[b]ite mark evi dence,
if it is the only evidence of identity, cannot be used to
positively identify a possible perpetrator to the exclusion of al
others within a significant popul ation."?® This categorical
statenent about the limted probative value of bite mark evidence
to inculpate a suspect does not establish that Dr. Levine's
specific bite mark conparison in this case failed to support
probabl e cause when considered in light of the other available

evidence. |In many types of forensic analysis, an "exam ner can do

The magi strate judge found Dr. Souviron's affidavit to be
untinely filed after the deadline for disclosure of proposed expert
t esti nony. See Burke, 2003 U.S. Dist. LEXIS 24895 at *9 n. 133.
The magi strate judge nevertheless considered the affidavit for
pur poses of addressing Burke's claimthat Dr. Levine intentionally
fabricated or recklessly exaggerated his bite mark opinion. W
di scuss that claimbelowin Part |V.B. 1.
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no nore than speak of probabilities.” Valente, 332 F.3d at 33
(handwriting conparison, "a | ess rigorous nmeans of identification”
than fingerprint analysis, nay be used to support probabl e cause);

see also Roche, 81 F.2d at 255 (incul patory voice identification

may support probable cause). The bite mark evidence was an
appropriate factor to be weighed in the probabl e cause cal cul us,
and the "totality of the circunstances," Gates, 462 U. S. at 238, as
stated in Det. Dolan's summary in support of the arrest warrant
application, sufficiently established probabl e cause.

3. Misleading Warrant Application Submitted with
Intentional or Reckless Disregard for the Truth

Burke alleges that even if a valid arrest warrant was
i ssued on the basis of an application that set forth sufficient
facts and circunstances to establish probable cause, the police
def endant s neverthel ess viol ated his Fourth Anendnent right. Burke
all eges that the police defendants, with intentional or reckless
disregard for the truth, included inculpatory bite mark evidence
that they knew or had reason to know was i naccurate in the warrant
application and excluded excul patory DNA evi dence that woul d have
elimnated probable cause from the sane application, thereby
requiring the magi strate to make hi s probabl e cause deci sion on t he
basis of a tainted subm ssion.

"A Fourth Amendnent violation nmay be established if a
[plaintiff] can show that officers acted in reckless disregard,

with a 'high degree of awareness of [the] probable falsity'" of
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statenents nmade in support of an arrest warrant. Forest .

Pawt ucket Police Dep't, 377 F.3d 52, 58 (1st Cir. 2004) (citation

omtted), cert. denied, 2005 U S LEXIS 1507 (Feb. 22, 2005)

Simlarly, the intentional or reckless onission of nmaterial
excul patory facts frominformation presented to a magi strate nmay
al so amobunt to a Fourth Amendnent violation. DelLoach v. Bevers,
922 F. 2d 618, 622 (10th G r. 1990) (uphol ding verdict for plaintiff
where jury could have inferred that defendant police detective
deli berately or recklessly excluded the excul patory opinion of an
i nportant nedi cal expert fromthe affidavit). Reckless disregard
for the truth in the subm ssion of a warrant application my be
establ i shed where an officer "in fact entertained serious doubts as
to the truth of the allegations” or where "circunstances evinc| ed]

obvi ous reasons to doubt the veracity of the allegations” in the

application. United States v. Ranney, 298 F.3d 74, 78 (1st Cr.
2002) (internal quotation marks omtted). In the case of allegedly
mat eri al om ssions, "reckl essness may be i nferred where the omtted
information was critical to the probable cause deternination.”

&lino v. New Haven, 950 F.2d 864, 871 (2d Cir. 1991); see also

WIlson v. Russo, 212 F.3d 781, 783 (3d Cir. 2000) ("om ssions are
made with reckless disregard for the truth when an officer
recklessly omts facts that any reasonabl e person woul d know t hat
a judge would want to know' when deciding whether to issue a

warrant) .
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Al l egations of intentional or reckless m sstatenents or
omssions inplicate the very truthful ness, not just the
sufficiency, of a warrant application. |If such allegations prove
to be true, a court owes no deference to a nagi strate's decision to
issue an arrest warrant because, "where officers procuring a
warrant have deliberately msled the magistrate about relevant
information, no magistrate will have nade a prior probable cause
determ nati on" based on the correct version of the material facts.
Velardi v. Walsh, 40 F.3d 569, 574 n.1 (2d Gr. 1994).

The requirenent that the contested facts included in or
omtted from a warrant application be material to the probable
cause determnation to establish a Fourth Anmendnent violation
derives fromthe standard announced for the suppression of evidence
in Franks v. Delaware, 438 U S. 154 (1978). There, the Suprene
Court held that a crimnal defendant who establishes that a police
of ficer procured a search warrant by intentionally or recklessly
making materially false statenents in a supporting affidavit is
entitled to the suppression of evidence so |ong as "the renaining
content [in the affidavit] is insufficient" to support probable
cause. |d. at 156. Appellate courts have consistently held that
the Franks standard for suppression of evidence inforns the scope
of qualified immnity in a civil damages suit against officers who
all egedly procure a warrant based on an untruthful application

See, e.g., Aponte Matos v. Toledo-Davila, 135 F.3d 182, 185 (1st
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Cr. 1998) (where allegedly false statenment was necessary to
establish probable cause, defendant "will not be protected by
qualified inmmnity" if plaintiffs prevail at trial on claimthat

defendant lied in search warrant application); Oson v. Tyler, 771

F.2d 277, 282 (7th Cr. 1985) ("Wiwere the judicial finding of
probabl e cause is based solely on information the officer knew to
be false or would have known was false had he not recklessly
di sregarded the truth, not only does the arrest violate the fourth
anmendnent, but the officer will not be entitled to [qualified]
immunity."). As in the suppression context, "[t]o determ ne
materiality of the msstatenents and onissions, we excise the
of f endi ng i naccuraci es and i nsert the facts recklessly omtted, and
then determ ne whether or not the 'corrected" warrant affidavit
woul d establish probable cause.” WIson, 212 F.3d at 789.

a. I ncl usi on of I naccurate Bite Mark Evi dence

Bur ke argues that the police defendants shoul d have known
that Dr. Levine's bite nmark opi ni on was i naccurate and unreliabl e, '’
and that they acted with reckless disregard for the truth by
i ncluding that evidence in the arrest warrant application.*® As we

have di scussed, bite mark evi dence nmay be considered as a factor in

"W di scuss and reject Burke's independent clains that Drs.
Levine and Crowey intentionally or recklessly fabricated
i ncul patory bite mark evidence belowin Part |V.

8The police defendants do not dispute that Dr. Levine's bite
mar k opi nion was central to the existence of probable cause.
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t he probabl e cause analysis. The summary filed by Det. Dol an al ong
with his application for an arrest warrant describes Dr. Levine as
"the |l eading expert in the country [who] has testified as such[.]
He is a Forensic Dentist with over thirty years of experience."

Wiile Burke assails the reliability of bite mark analysis
general ly, he does not dispute Dr. Levine's credentials or point to
any evidence that the police had any reason to doubt Dr. Levine's
opi ni on. Burke thus fails to establish that "circunstances
evi nc[ ed] obvi ous reasons to doubt the veracity" of the incul patory
bite mark evidence, and fails to preserve a genuine dispute on his
claim that inaccurate evidence was recklessly included in the
warrant application in violation of his Fourth Armendnment rights.
Ranney, 298 F.3d at 78 (internal quotation marks and citations

omtted).

“\Whil e Det. Dol an's probable cause summary relates that Dr.
Levine found a match "with reasonable scientific certainty”" with
respect to both bite marks, Dr. Levine nmaintains that he rendered
his opinion to this degree of certainty only with respect to the
bite mark on the victims |eft breast. See infra Part I1V.B.1. The
affidavit in support of a search warrant produced by Sgt. Shea and
Trooper Jennings, upon which Det. Dolan relied in preparing his
arrest warrant application, also states that Dr. Levine rendered an
opinion to a "reasonabl e degree of scientific certainty that both
bite marks found on the body . . . were caused by Ednund Burke"
(enmphasi s added). Sgt. Shea testified that he asked Trooper
McDonald to call Dr. Levine "and get the exact wordi ng" of his bite
mark opinion for inclusion in the search warrant affidavit.
Trooper MDonald, in turn, testified at his deposition that Dr.
Levine gave his opinion to a "reasonable degree of scientific
certainty,” but that Dr. Levine could have said "[bite] mark or
mar ks, | don't know." Burke does not specifically allege on appeal
that Trooper MDonald intentionally or recklessly msrepresented
Dr. Levine's bite mark opinion, rendered with a "reasonabl e degree
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b. Om ssion of Excul patory DNA Anal ysis Results

Bur ke' s nost serious challenge to his arrest involves his
clai mthat crucial excul patory DNA evi dence was known to the police
at the time of his arrest but omtted fromDet. Dol an's statenent
of probabl e cause, thus precluding review by a neutral nmagistrate
of all the facts material to the existence of probable cause
Burke argues that the inculpatory bite mark evidence could not
rationally co-exist with the excul patory DNA evi dence in his case.
G ven the greater certainty of the DNA anal ysis results, he argues,
the inclusion of those results in the warrant application would
have elim nated probable cause. Moreover, Burke argues, because
t he excul patory DNA evidence was "critical to the probable cause
determ nation,"” Golino, 950 F.2d at 871, a reasonable jury could
infer that its omssion fromthe warrant application submtted to
the magi strate was nade with deliberate or reckless disregard for
the truth.

Maine Crinme Lab chemist Calicchio's wuncontroverted
deposition testinony was that DNA anal ysis nay exclude a person as
a source of DNA with virtual certainty: "W |like to say an
exclusion is absolute.” 1In a report dated Decenber 12, Calicchio
menorialized the DNA results she had communi cated by tel ephone to

Tr ooper MDonal d:

of scientific certainty," as referring to two bite marks rather
t han one.
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A mxture of male and fenmal e DNA profil es was

obtained fromthe breast swabbings (Itens #1A

and 1B). The predom nant DNA profil e natches

the DNA profile of Irene Kennedy. The m nor

conponent of the DNA profile does not match

the DNA profile of Edmund Burke.

According to these results, Burke coul d not have been the source of
the bite mark on the victims left breast unless he bit the victim
without leaving his own DNA behind and another man sonehow
deposited his DNAin the bite mark wi t hout producing a bite mark of
his own.?° Based on the conbi nati on of forensic evidence avail abl e
in this case, a reasonable jury assessing the "totality of the
circunstances," Gates, 462 U S. at 238, could find that the DNA
evi dence was "so probative [it] would vitiate probable cause,” and
that its omssion reflected at |east reckless disregard for the
truth. DelLoach, 922 F.2d at 623.

O course, for purposes of the probable cause anal ysis,
the excul patory DNA evidence nust also have been known to the
police at the time of the warrant application. See Roche, 81 F.3d
at 254. Burke alleges that at |east one officer central to the
i nvestigation, Trooper MDonald, knew that DNA analysis had
concl usi vely excluded himas the source of the saliva in the bite
mar k and, consequently, as the nurderer, as early as four hours

prior to Burke's arrest, and tw hours before any warrant

appl i cations were prepared. Calicchi o' s contenporaneous notes show

2Only the bite mark on the victims left breast was swabbed
for DNA testing.
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that Trooper McDonal d call ed her at 11: 00 AMon Decenber 10 to find
out the DNA anal ysis results.? About two hours later, at 1:15 PM
Trooper MDonal d conmuni cated Dr. Levine's bite mark opinion, but
not the DNA results, to Sgt. Shea and Trooper Jennings for
inclusion in an affidavit in support of a search warrant. Trooper
McDonal d testified at his deposition that he al so communi cated Dr.
Levine's bite mark opinion to Det. Dol an at sone point, and that
Det. Dolan would have relied on the information in the search
warrant affidavit to prepare his arrest warrant application.

In contrast to Calicchio' s account, Trooper MDonald
testified at deposition that he did not receive the DNA results
until the day after Burke's arrest, and that he imediately
comuni cated the excul patory results, through Sgt. Shea, to the
prosecutor during Burke's arraignment. Calicchio's notes documnent
only one phone conversation on Decenber 11 relating to the case,

wi th Massachusetts Crinme Lab chenmist Richard |lawi cci, who called

2'Calicchio explained at deposition that she routinely
docunent s busi ness-rel ated phone calls by witing down the date,
time, and general subject matter of incom ng and outgoing calls.
She al so testified that she knew t he Kennedy nurder case was a hi gh
priority, and that she would have contacted Trooper MDonald as
soon as the DNA results were avail able. Based on conputer records
printed and dated during the DNA anal ysis, Calicchio testifiedthat
she knew the excul patory results as early as 9:00 AM on Decenber
10. Calicchio' s notes al so showthat she spoke to Trooper MDonal d
on Decenber 9 to notify himthat the sanples contained sufficient
DNA to test and that she would call him the next day wth the
results.
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her at 11:15 AM after the DNA results were disclosed during
Bur ke' s arrai gnnent .

Viewing the evidence in the light nobst favorable to
Burke, the record supports the inference that exculpatory DNA
analysis that directly contradicted the inculpatory bite mark
evi dence was known to at |east one officer centrally involved in
the investigation, and was intentionally or recklessly wthheld
from the officer who was actually preparing the warrant
application, resulting in its omssion from the application.
Accordi ngly, for purposes of the summary judgnent analysis, and in
answer to the first question of the qualified immunity inquiry,
Bur ke has proffered evidence sufficient to support a finding that
he was arrested wi thout probable cause in violation of his Fourth

Anmendnent right. See Linobne, 372 F.3d at 44 (first question in

qualified imunity analysis is "whether the plaintiff's
allegations, if true, establish a constitutional violation").
Whet her any of the police defendants may be |iable for damages
resulting fromthis constitutional violation turns on the bal ance

of the qualified imunity inquiry.??

22Neither the nmagistrate judge nor the district court
desi gnated the grants of summary judgnent to the police defendants
as grants of qualified inmunity based on Burke's failure to
establish a constitutional violation. The nmmagistrate judge
recommended, however, that even if Burke did establish such a
violation, Det. Dolan, Sgt. Shea, and Trooper MDonald should
receive qualified imunity on the ground that their conduct was
obj ectively reasonabl e under clearly established aw. See Burke,
2003 U. S. Dist. LEXIS 24897, at *25 (Det. Dol an); Burke, 2003 U.S.
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B. Clearly Established Law

The second prong of the qualified immunity inquiry
"focus[es] on whether [an] officer had fair notice that [his]
conduct was unlawful." Brosseau v. Haugen, 125 S. Ct. 596, 599
(2004) . Uni quely anong the defendant police officers, Trooper
McDonal d argues that he had no constitutional duty to disclose
excul patory evidence to anyone because he was neither an affiant
for the arrest warrant nor technically an arresting officer (nerely
a searching officer). Thus, we nust ask "whether the state of the

law at the tinme of the putative violation afforded [Trooper

McDonal d] fair warni ng that his . . . conduct was
unconstitutional." Linone, 372 F.3d at 45.%
"I't has long been well established that . . . a nateri al

fabrication [in a warrant application] violates the Warrant C ause

of the Fourth Amendnent." Aponte Matos, 135 F.3d at 185. As the

Dist. LEXIS 24896, at *31, *41 (Sgt. Shea and Trooper MDonal d).
The magi strate judge al so determ ned that Det. Bausch was neither
an affiant for the arrest warrant nor an arresting officer and
therefore bore no liability regardl ess of whet her Burke established
a constitutional violation. Burke, 2003 U.S. Dist. LEXI S 24897, at
*31. The statenent of undisputed facts submtted by the MSP
def endants, including Sgt. Shea, who was admttedly an arresting
officer, lists Det. Bausch as the only other arresting officer
Viewi ng the facts in the |light nost favorable to Burke, we consider
Det. Bausch to be one of the officers who arrested Burke and reach
his qualified i munity defense.

ZThe other police defendants raise no argunent about the

absence of clearly established |aw. Instead, they focus on the
third prong of the qualified imunity analysis, asserting that
there was nothing unreasonabl e about their conduct. W address
this argunment in Part I11.C
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Suprene Court explained in Franks, "[when] the Fourth Amendnent
demands a factual show ng sufficient to conprise 'probable cause,"
t he obvi ous assunption is that there will be a truthful show ng."
438 U. S. at 164-65 (quotation marks and citation onmtted) (enphasis
in original). In the absence of such a requirenment, the
interposition of an objective magistrate into the arrest process
woul d serve little purpose. This court has al so applied the Franks
standard to material om ssions froma warrant application, which

are |l i kewi se prohibited by the Fourth Amendnent. See United States

v. Rummey, 867 F.2d 714, 720 (1st G r. 1989).

Because Franks involved all egations that an affidavit in
support of a search warrant contained false statenents by the
affiant, the Court's ruling requiring suppression of evidence
procured t hrough a m sl eadi ng warrant application spoke in terns of

i npeachnent only "of the affiant, not of any nongovernnent al
informant." 438 U.S. at 171. The Suprene Court later clarified,
however, that courts deciding notions to suppress evidence despite
the issuance of a valid warrant nust "consider the objective
reasonabl eness, not only of the officers who eventual |y executed a
warrant, but also of the officers who originally obtained it or who

provi ded i nformati on materi al to the probabl e-cause determ nation."

United States v. Leon, 468 U.S. 897, 923 n. 24 (1984). Just as a

police officer who seeks an arrest warrant despite the |ack of

probabl e cause may not "excuse his own default by pointing to the
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greater inconpetence of [a] nmgistrate" who erroneously issues a
warrant, Malley, 475 U S. at 346 n.9, a police defendant who acts
intentionally or with reckless disregard for the truth may not
insulate hinself fromliability through the objectively reasonable
conduct of other officers. See Leon, 468 U. S. at 923 n.24
("Nothing in our opinion suggests, for exanple, that an officer

could obtain a warrant” based on an insufficient affidavit "and
then rely on col | eagues who are i gnorant of the circunstances under
whi ch the warrant was obtained to conduct the search.").

Thus, Trooper MDonald' s argunent that he had no
constitutional duty to disclose excul patory evidence to anyone
prior to Burke's arrest because he was neither an affiant for the
arrest warrant nor technically an arresting officer is unavailing.
However Trooper MDonal d chooses to characterize or mninmze his
role, the summary judgnment record establishes that he was central ly

involved in the collection of evidence to be used to secure an

arrest warrant for Burke.?® At the tinme of Burke's arrest, his

2Significantly, the record shows that Wl pole officers were
not involved in the collection or analysis of forensic evidence
during the nurder investigation. At the same tinme, Sgt. Shea of
the Massachusetts State Police testified at deposition that the
exi sting practice was to have a local officer apply for the arrest
warrant: "[ W henever we . . . arrest sonebody for nurder, the | oca
[ police departnent] does the arrest warrant. It is conmon.” Under
t hese circunstances, on Trooper MDonal d's theory, any MSP Trooper
-- as the only possible source of forensic evidence in support of
a local officer's application for an arrest warrant -- could easily
fabricate forensic evidence to procure a warrant in violation of a
suspect's Fourth Amendnent rights while insulating hinself against
civil suit in his personal capacity for damages.
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constitutional right to be free fromarrest pursuant to a warrant
that would not have issued if material excul patory evidence had
been provided to the magistrate was clearly established, as was
Trooper MDonald's concomtant constitutional duty of full
di scl osure of excul patory infornmation to fellow officers seeking
warrants based on probabl e cause.
C. The Police Defendants' Allegedly Unconstitutional Conduct
The third prong of the qualified inmmunity analysis
"channel s the analysis from abstract principles to the specific
facts of a given case." Cox, 391 F.3d at 31. Because "[t]he
concern of the immunity inquiry is to acknowl edge that reasonabl e
m stakes can be made as to the legal constraints on particul ar

police conduct,"” Saucier v. Katz, 533 U S. 194, 205 (2001), even

where a plaintiff has shown, for purposes of wthstandi ng sunmary
judgnment, that a governnent official may have deprived him of a
clearly established constitutional right, qualified inmunity
remai ns available to defendants who denonstrate that they acted
objectively reasonably in applying clearly established law to the
specific facts they faced. Having determ ned for the purpose of
the qualified inmmunity anal ysis that Burke was arrested pursuant to
a warrant issued because of reckless or intentional om ssions of
material facts from the warrant application (the constitutiona
violation), we proceed to analyze weach police defendant's

i ndi vidual conduct in this case, focusing on whether each
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"officer's mstake as to what the | aw requires [was] reasonable."
Id.

a. Det. Dol an, Det. Bausch, and Sgt. Shea

The record fails to support any reasonabl e i nference t hat
Det. Dol an, who obtained the arrest warrant, or Sgt. Shea and Det.
Bausch, the arresting officers, had any know edge of or reason to
know about the exculpatory DNA results prior to Burke's arrest.
Nor did they have any reason to doubt the reliability of Dr.
Levine's bite mark opinion.

It is objectively reasonable for officers to seek an
arrest warrant "so long as the presence of probable cause is at

| east arguable.” Prokey v. Watkins, 942 F.2d 67, 72 (1st Gir.

1991). Because the facts known to Det. Dolan, as set forth in his
summary of probabl e cause, forned a plausible basis for seeking an
arrest warrant, he is entitled to qualified inmunity. Simlarly,
"[wW hen officers nmake an arrest subject to a warrant . . . even if
probable cause is lacking, [they] are entitled to qualified
i munity unl ess the warrant applicationis so lacking in indicia of
probable cause as to render official belief in its existence

unreasonable.” Abreu-Guzman v. Ford, 241 F.3d 69, 73 (1st Cir.

2001) (internal quotation marks omtted). Both Det. Bausch and
Sgt. Shea reasonably relied on the exi stence of an apparently valid

warrant and are therefore entitled to qualified imunity.
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b. Trooper MDonal d

When viewed in Burke's favor, the facts in the record
reveal that Trooper MDonald knew the DNA anal ysis had excl uded
Burke as a suspect on the norning of Decenber 10, but failed to
comuni cate that information to the officers preparing applications
for search and arrest warrants despite his awareness of their
ongoi ng preparation and anpl e opportunity to communi cate the newy
acquired information. Trooper MDonal d's deposition testinony
reveal s that he relayed Dr. Levine's incul patory bite mark opinion
to Trooper Jennings and Sgt. Shea for inclusion in their affidavit
in support of a search warrant about two hours after he received
the DNA results from Calicchio, and that he was aware that Det.
Dol an woul d rely on the information in the search warrant affidavit
to prepare an arrest warrant application.?

Wil e Trooper McDonald testified at his deposition that
he received the DNA results on the day after Burke's arrest, he
also testified that he knewtheir excul patory significance and t hat
he i medi atel y comruni cated the results, through Sgt. Shea, to the
prosecuti on. At his deposition, Trooper MDonald responded to

questioning as foll ows:

2Trooper MDonald also testified at deposition that he
comuni cated Dr. Levine's inculpatory bite nmark opinion to Det.
Dol an at sone point during the investigation, but he could not
recall whether this occurred before or after Det. Dol an applied for
the arrest warrant.
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A. | spoke with the Mine state police
directly, the | ab.

Q And they told you they excluded [Burke]?
A. Excluded. The profile doesn't natch.

[. . . ]

Q And it's your testinobny you comunicated
that imediately to [the prosecution]?

A. Yes.
Trooper McDonal d al so testified that when he found out the results
of the DNA analysis, he called Dr. Levine to ask whether he stil
stood by his bite mark opinion in light of the conflicting DNA
results.? The record thus shows that Trooper MDonald "correctly

perceive[d] all of the relevant facts," Saucier, 533 U S. at 195,
i ncluding the DNA results and their excul patory significance.

G ven the clearly established prohibition on materia
om ssions by officers central to an investigation from an arrest
war rant application, and gi ven Trooper MDonal d's know edge of the
crucial facts, we cannot say, as a mtter of law, that a
reasonable, simlarly situated officer would feel free to
comuni cate only incul patory bite mark evidence to fellow officers

seeki ng warrants on probabl e cause while w thhol di ng his know edge

of directly contradictory DNA results. Accordingly, Trooper

2Dr. Levine testified that he received a call from Trooper
McDonal d about the DNA analysis a day or so after rendering his
bite mark opinion on Decenber 10.
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McDonal d was not entitled to a favorabl e summary judgnent ruling on
his qualified imunity defense.

IV. CLAIMS AGAINST THE FORENSIC ODONTOLOGISTS
A. Under Color of State Law

Dr. Levine argues that heis entitled to summary judgnment
because he was not acting "under color of state law' within the
meaning of 42 U S.C. 8 1983 in his capacity as an independent
consultant to the District Attorney's office or, alternatively,
that if he was acting under color of state law, he is neverthel ess
entitled toimunity fromsuit. Private citizens may be |liable for
acts and om ssions conmitted "under color of state | aw' where they
are "jointly engaged with state officials in the prohibited

action." Lugar v. Edmondson G| Co., 457 U S. 922, 941 (1982)

(citation omtted). "A private party's conduct is attributable to
the state if the state has so far insinuated itself into a position
of interdependence with [the private party] that it nust be
recogni zed as a joint participant in the challenged activity."

Cam | 0- Robles v. Hoyos, 151 F.3d 1, 10 (1st Cir. 1998) (i nternal

gquotation marks and citation omtted, alteration in original).
Dr. Levine rendered a bite mark opi nion only because the
Norfolk District Attorney's Ofice, at the recomendation of the

state's own forensic odontol ogi st, sought his assistance with the
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anal ysis of forensic evidence in a crimnal investigation.?” As a
result, Dr. Levine is "both subject to suit under section 1983 and
eligible for the balm of qualified inmunity." Id. (private
psychi atrists under contract with the police departnent to eval uate
officers' mental health are state actors and entitled to qualified

imunity); see also Rodriques v. Furtado, 950 F.2d 805, 815 (1st

Cir. 1991) (private physician fromwhompolice requested assi stance
in conducting a body cavity search pursuant to a search warrant
entitled to qualified immnity). W turn, then, to the initia
guestion in the qualified imunity analysis, whether "all the
uncontested facts and any contested facts |ooked at in [Burke's]

favor"” allege a constitutional violation. Riverdale MIIs Corp.

392 F.3d at 62.
B. Deprivation of a Constitutional Right

Burke alleges that Dr. Levine and Dr. Crow ey each
deprived him of his independent constitutional right to be free
from arrest on the basis of knowingly or recklessly exaggerated
i ncul patory bite mark evidence. Wiile the police defendants nay
have had no reason to doubt the accuracy of the bite mark evi dence
included in the arrest warrant application, Burke asserts that both

Dr. Levine and Dr. Crowl ey had anpl e reason to doubt the validity

2Dr. Crowl ey does not dispute that she acted under color of
state | aw.
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of their own bite mark analyses for wuse in determining the
exi stence of probabl e cause. ?®

The intentional or reckless fabrication of inculpatory
evi dence or om ssion of material excul patory evi dence by a forensic
exam ner in support of probable cause nmay anmount to a

constitutional violation. See GAlbraith v. Cy. of Santa d ara,

307 F.3d 1119, 1126 (9th G r. 2002) ("[A] coroner's reckless or
intentional falsification of an autopsy report that plays a
material role in the false arrest and prosecution of an individual
can support a claim under 42 US. C. 8 1983 and the Fourth
Amendnent."); Pierce v. Glchrist, 359 F.3d 1279, 1296 (10th Gr.
2004) (plaintiff alleging post-arrest fabrication of hair sanple
opi ni on states a claim against forensic chem st for
unconstitutional prosecution, of which one elenment is lack of
probabl e cause). W thus inquire whether the facts in the record,
when viewed in the light nost favorable to Burke, pernmt the
inference that either Dr. Levine or Dr. Crow ey rendered a bite
mar k opi nion with deliberate falsity or reckless disregard for the
truth.

To support his allegations, Burke nust show that Dr.

Levine or Dr. CrowW ey "in fact entertained serious doubts as to the

28The record reveal s no evidence that either Dr. Levine or Dr.
Crowl ey knew t he excul patory DNA anal ysis results prior to Burke's
arrest; accordingly, we exclude the DNA results from our analysis
of Burke's clains against them
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truth” of their bite mark opinions or that "circunstances evi nc| ed]
obvi ous reasons to doubt the veracity" of those results. Ranney,
298 F.3d at 78 (internal quotation marks omtted). To constitute
a Fourth Anmendnent violation, the allegedly fabricated or
exaggerated evidence nust also be naterial to the probable cause

determ nation. See, e.q., Pierce, 359 F.3d at 1287-88 (on notion

to dism ss claimof unconstitutional prosecution, "we cannot say
that the false information supplied by [forensic chem st] and the
accurate exculpatory information disregarded by [her] were not
significant enough to prejudice [plaintiff's] constitutiona

rights"); Aponte Matos, 135 F. 3d at 185 (police officer's "materi al

fabrication [in a warrant application] violates the Warrant C ause
of the Fourth Amendnent.").

1. Dr. Levine

Burke alleges that Dr. Levine acted with deliberate or
reckl ess disregard for the truth by overstating the degree of
certainty with which the nold of Burke's teeth matched the bite
mark on the victims left breast.? Burke attenpts to denonstrate

that Dr. Levine was at |east reckless by (1) referring to Dr.

2Whi |l e Trooper McDonald testified at his deposition that he
believed Dr. Levine had rendered an opinion that both bite marks
mat ched Burke's teeth to a "reasonable degree of scientific
certainty,"” see supra note 19, Burke does not ground his argunent
on Dr. Levine's comuni cation of an opinion on both bite marks to
a "reasonabl e degree of scientific certainty,” focusing instead on
Dr. Levine's opinion regarding the bite mark on the victinms |eft
breast.
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Levine's own statenments nade during the instant litigation, (2)
assailing the termnology with which Dr. Levine rendered his
opi nion before Burke's arrest, and (3) referring to the statenents
of Burke's own expert witness regarding the process of bite mark
anal ysi s.

Burke points to Dr. Levine's affidavit, filed on March
16, 2000 in support of a notion to dism ss Burke's clains against
him for |ack of personal jurisdiction (based on Dr. Levine's New
York residence and alleged |ack of contacts wth Massachusetts).
In his affidavit, Dr. Levine stated that he told police
I nvestigators on Decenber 10, 1998 that he "could not rule out M.
Bur ke" as a source of the bite marks. At their depositions, Chief
Betro and Trooper MDonald indicated that they viewed this
affidavit as effectively di savow ng the opinion that Dr. Levine had
rendered for them with a "reasonable degree of scientific
certainty" prior to Burke's arrest.

On July 7, 2000, Dr. Levine supplenmented his affidavit of
March 16, 2000 to clarify that on Decenber 10, 1998, "I could not
rule out M. Burke as a suspect. Both of the two bite marks on
[the victinmls] body were consistent wth his dentition. One of the
bite marks was consistent with his dentition to a high |evel of
probability, or a reasonable degree of scientific certainty.” Dr.
Levi ne thus does not deny that he rendered his opinion on Decenber

10, 1998 about the bite mark on the victinms left breast with a
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"reasonabl e degree of scientific certainty.” At the sanme tine,
there is a significant difference between opining to a "reasonabl e
degree of scientific certainty" that Burke's teeth natched one of
the bite marks and sinply opining that "I could not rule out M.

Bur ke as a suspect," both of which statenments are included in Dr.
Levine's July 7, 2000 affidavit. Dr. Levine maintains that the
opi nion he comunicated to police on Decenber 10, 1998 to a
"reasonabl e degree of scientific certainty” before Burke's arrest
was and remmins accurate. At his deposition, Dr. Levine
denonstrated his bite mark anal ysis nethodol ogy by conparing the
mol d of Burke's teeth with the enlarged photographs and testified
that he adhered to his original opinion that Burke's teeth matched
the bite mark on the victims | eft breast to a reasonabl e degree of
scientific certainty.

Still, Burke asserts that Dr. Levine used the phrase
"reasonabl e degree of scientific certainty"” when, as reveal ed by
the clarifying affidavit of July 7, 2000, he in fact neant a "high
| evel of probability.” Burke argues that Dr. Levine's m suse of
term nol ogy exhibited reckless disregard for his obligation to

communi cate his actual level of certainty about the bite mark

match. "' Reasonabl e degree of scientific certainty' is a plastic

phrase." Buie v. MAdory, 341 F.3d 623, 625 (7th Cir. 2003). That
fact is evident fromDr. Levine's attenpts to explain the nmeaning

he assigns to the term At his deposition, Dr. Levine testified
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t hat he uses "reasonable degree of scientific certainty" to nean
"high degree of probability,"” a higher standard than "could not
rule out as a suspect.” Dr. Levine's explanation of his
term nol ogy conports with the non-binding "Bite-Mark Term nol ogy
GQui delines" of the American Board of Forensic Odontol ogists
("ABFO'), of which Dr. Levine is a founding diplomte and nenber,
whi ch equate the related terns "reasonabl e nedical certainty" and
"high degree of certainty.” As Burke points out, however, the
gui delines further define both terns to nean "virtual certainty; no
reasonabl e or practical possibility that soneone else did it."?
By using the term "reasonable degree of scientific certainty,"
Bur ke reasons, Dr. Levine comuni cated a hi gher degree of certainty
("virtual certainty,”™ according to a passage in the ABFO
gui del i nes) than he actually felt (only that he "coul d not rul e out

M. Burke as a suspect," according to his March 16, 2000

3The "Bite-Mark Term nology Guidelines," adopted by the
Anmerican Board of Forensic Odontologists in 1995, thus conflate
several arguably distinct |evels of certainty ("reasonabl e nedi cal
certainty,” "high degree of certainty," and "virtual certainty")
into the same high standard. The guidelines further describe
"reasonabl e nedi cal certainty" as

convey|[i ng] the connotation of vi rtual
certainty or beyond reasonable doubt. The
term deliberately avoids the nessage of
uncondi tional certainty only in deference to
the scientific maxim that one can never be
absolutely positive unless everyone in the
world was exami ned or the expert was an eye
W t ness.

(Enmphasi s added.)
-50-



affidavit). At his deposition, Dr. Levine "clarified" that while
he uses "reasonable degree of scientific certainty" and "high
degree of probability" interchangeably, his |l eft breast bite mark
opinion never net the high standard of the ABFO guidelines’
definition of "reasonabl e nedical certainty” -- nanely, that there
was "no reasonable or practical possibility that someone el se”
ot her than Burke made the bite mark on the victims |left breast.
W need not determ ne whether Dr. Levine's term nol ogy or
the term nology recomended by the ABFO guidelines is correct.
Nei t her the ABFO gui delines' definition nor Dr. Levine's alternate
term "high degree of probability,"” appears in Det. Dol an's summary
of probable cause in the arrest warrant application. The sunmary
merely states that Dr. Levine "determined wth reasonable
scientific certainty that [the bite marks] were made by Ednmund
Burke." In the absence of any indication to the contrary, we mnust
assunme that the nagi strate who i ssued the arrest warrant assigned
no nore than the commonly accept ed neani ng anong | awyers and j udges
to the term "reasonable degree of scientific certainty" -- "a
standard requiring a showing that the injury was nore likely than
not caused by a particul ar stinulus, based on the general consensus
of recognized [scientific] thought."” Black's Law Dictionary 1294
(8th ed. 2004) (defining "reasonable nedical probability," or
"reasonabl e nedical certainty,” as used in tort actions). That

standard, of course, is fully consistent with the probabl e cause
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st andar d. See Roche, 81 F.3d at 254 ("By definition, the
determ nation [of probable cause] does not require scientific
certainty.").

Finally, Burke relies on the affidavit of his own chosen
expert, Dr. Souviron, which states that bite nark evidence al one
cannot be used to "positively identify a possible perpetrator to
the exclusion of all others within a significant popul ation."® The
record does not support the inference that Dr. Levi ne conmuni cat ed,
or risked conmuni cati ng, that Burke was the source of the bite mark
"to the exclusion of all others within a significant population.”
Rat her, he opined that Burke's teeth matched the bite mark to a
"reasonabl e degree of scientific certainty” wi thout specifying the
nunmber of individuals who could have nade the sane bite mark. Dr.
Souvi ron was unabl e to render his own i ndependent opi ni on conpari ng
the nold of Burke's teeth to the photographs of the bite nmark
because, he explained, "[b]ased on ny know edge and expertise, |
concl uded that the photographs | was provided with were not the
phot ographs that were used originally to nmake the eval uation of
this case. . . . | would need the particul ar photographs in order

to be able to performany in-depth identification.” Burke points

38As we have noted, the nmgistrate judge considered the
affidavit to be untinely filed after the deadline for disclosure of
proposed expert testinony. Nevert hel ess, the magistrate judge
considered the affidavit and found that it did not establish that
Dr. Levine recklessly or deliberately rendered a false bite mark
opinion. See Burke, 2003 U.S. Dist. LEXIS 24895 at *9 n. 133.
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out that copies of the enl arged phot ographs were not made avail abl e
to himduring discovery through no fault of his own. But even a
contrary expert opinion fromDr. Souviron based on the exact sane
materials used by Dr. Levine would not necessarily shed any |ight
on how Dr. Levine perforned his own anal ysis and arrived at his own
conclusions at the tine he rendered his bite nmark opinion.

Viewing the evidence in the light nost favorable to
Burke, we conclude that the record reveals no support for an
inference that Dr. Levine's nethodol ogy or judgnment were so clearly
flawed that he should have harbored serious doubts about the
reliability of his resulting opinion. Because Burke has failed to
generate a genui ne di spute on the threshol d questi on of whether Dr.
Levine violated his Fourth Amendnent rights by rendering his bite
mark opinion with deliberate or reckless disregard for the truth,
Dr. Levine is entitled to sunmary judgnment on the ground of
qualified i Mmunity.

2. Dr. Crowley

Burke alleges that Dr. CowWey also intentionally
fabricated or recklessly exaggerated an inculpatory bite nmark
opinion in support of probable cause. Bur ke highlights Dr.
Crowl ey' s deposition testinony that although she was professionally
interested in the field of bite mark analysis and regarded Dr.
Levine as a nentor, she was trained only as a dentist and had no

experience in bite mark analysis. Rat her, her experience as a
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forensic odontologist was limted to identifying human renains
t hrough conpari son with dental records. Burke maintains that any
bite mark opinion Dr. Crow ey rendered would have reflected at a
m ni nrum her reckl ess disregard for the truth because she knew she
was not qualified to performsuch an anal ysis.

Dr. Cowey insists that she never forned a bite mark
opi nion in support of probable cause. At deposition, Dr. Crow ey
testified that while she exam ned the nold of Burke's teeth and t he
bite mark on the victim she did not make any conparisons: "I never
concluded that there was a match. | nade some observations."” She
al so stated that she nade transparenci es and i npressi ons of Burke's
teeth and the bite mark, but that she used these materials only as
|l earning tools. In short, Dr. Crowey testified that her role in
the investigation was limted to that of collecting and preserving
the bite mark evi dence, including maki ng the nold of Burke's teeth,
a task that dentists routinely perform 32

Burke counters that Dr. Crowey did render a bite mark
opi nion in support of probable cause. He points to the deposition
testinmony of Dr. Levine and Lt. Kenneth Martin, an investigator
with MSP Crinme Scene Services, indicating that Dr. Crow ey agreed
with Dr. Levine's bite mark opinion. Dr. Levine testified that he

was surprised to find out that Dr. Crowl ey had no experience in

32Bur ke does not dispute that Dr. Crowl ey conpetently made the
nol d of his teeth.
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bite mark anal ysis, and that he had the inpression that she shared
his initial opinion formed in Al bany on Decenber 6 as well as his
observations nade at the Medical Examiner's Ofice in Boston on
Decenber 9.3% Lt. Martin testified at deposition that he believed
Dr. Cow ey would be the primary person testifying about the bite
mark evidence at a crimnal trial and that Dr. Levine would be
consulted to give a second opinion. He further stated that he knew
Dr. CowWey had never testified at a trial about bite mark
anal ysis, but that he had no reason to think she was not qualified
to do so, given her exam nation of the actual bite mark and the
unenhanced photographs,®* his understanding that "she had had
previous training under Lowell Levine who is recoghized as a

forensi c odontol ogist,"” and her job qualifications.

Viening the evidence in the light nost favorable to
Burke, the record fails to support Burke's allegation that Dr.
Crow ey actually comrunicated a bite mark opinion to the police

investigators for use in Det. Dolan's arrest warrant application.

33Trooper McDonal d testified at his deposition that he shared
Dr. Levine's general inpression that Dr. Crow ey agreed with his
initial conclusions nade in Al bany on Decenber 6.

Dr. Crowey nmmintains that she never saw the enhanced
phot ographs that Trooper MDonal d and Sgt. Shea delivered to Dr.
Levine in Albany late in the evening of Decenber 9. Dr. Crow ey
did not acconpany the officers on this second trip to Al bany, nor
was she present when Dr. Levine gave instructions to the photo |ab
in Boston on how to enlarge the photographs. However, Lt. Martin
mentioned "the digital enhancenments” of the photographs as being
anong the itens he believed Dr. Crow ey exam ned.

- 55-



Nor does the record indicate that the police investigators sought
or relied upon Dr. Crowey's opinion after Dr. Levine becane
i nvolved in the investigation.

Even if we were required to take a different view of the
evidence (and we are not), Dr. Crowl ey's comrmunication of a bite
mark opinion, wthout nore, wuld not anmount to reckless
exaggeration, nmuch less intentional fabrication, of bite mark
evi dence. Dr. Cowey herself advised the District Attorney to
hire Dr. Levine as an expert. G ven her know edge of Dr. Levine's
credentials, as well as her own, albeit limted, know edge of
forensi c odontol ogy, no rational jury could find that an opinion
from Dr. Cowey nerely concurring in Dr. Levine's bite mark
opi nion would be based on such dubious premses that it would
mani f est reckl ess disregard for the truth.

Because Burke has failed to establish a genui ne i ssue of
material fact on the initial question of whether Dr. Crow ey
deprived himof his Fourth Anmendnent right, Dr. Ctowey is entitled
to sunmmary judgnent on the ground of qualified i mmunity.

V. DEFAMATION CLAIM
Bur ke al | eges t hat Wal pol e Police Chi ef Betro defanmed him

by falsely and publicly attributing Kennedy's nurder to him?*

3*Bur ke styles his defamation clai mas being brought pursuant
to 8 1983. Discerning no federal right affected by Chief Betro's
public statenents, we anal yze Burke's cl ai munder t he Massachusetts
| aw of defamation, as did the district court.
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According to the deposition testinony of a reporter for the Daily
Transcript, a regional newspaper, Chief Betro nade an appearance in
his official capacity at a public neeting organized by the East
Wal pol e Civic Association on or about January 13, 1999, after the
excul patory DNA results becane public and whil e Burke was awai ting
rel ease to house arrest. Approximtely two dozen citizens, fearful
that the murderer was still at large, attended the neeting. The

Boston Herald, relying on an article in the Daily Transcript,

reported on January 25, 1999 that Chi ef Betro assured the audi ence,
“I can tell you we've got the right man."3®

Chi ef Betro then advanced a theory to explain how Burke
could be the killer despite having been excluded as a source of the
foreign DNA found in the bite mark on the victims breast.

According to the Boston Herald, again relying on the Daily

Transcript, "[Chief] Betro . . . told the crowmd that an orange
j ui ce container was found about 40 feet fromKennedy's body, and it
was possi bl e Burke drank the orange juice and washed away any DNA

sanples in his mouth.” The Boston d obe, which reported Chief

Betro's remarks on January 22, 1999, stated, "[i]n the highly
conplex world of DNA testing, the idea that the results could be
mani pul ated by juice is not reasonable, according to several

scientists at |aboratories who conduct the tests.” The d obe

%The Daily Transcript article witten by the reporter who
attended the neeting is not part of the record.
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article went onto state that "[t] he deputy | aboratory director for
Cel l mark Di agnostics in Maryland, perhaps the best known private
DNA testing | aboratory in the country, dism ssed the possibility."

Chi ef Betro argues that his statenents at the neeting of
concerned citizens are absolutely privileged and cannot formthe
basis for a defamation suit because they were nade during the
course of a crimnal investigation. Wiile "statenents nade to
police or prosecutors prior to trial are absolutely privileged if
they are nade in the context of a proposed judicial proceeding,"

Correllas v. Viveiros, 572 N.E. 2d 7, 11 (Mass. 1991), Chief Betro's

statenents were nade to nenbers of a nei ghborhood associ ati on and
were unrelated to any "proposed judicial proceeding," id. The
Massachusetts Suprene Judicial Court ("SJC') "has recogni zed the

exi stence  of an absolute privilege in relatively few

ci rcunstances.” Milgrewv. Taunton, 574 N. E. 2d 389, 392 n. 6 ( Mass.
1991). Nevertheless, the court has recogni zed that "[s]tatenents
made by public officials while performng their official duties are
conditionally privileged."” Id. at 392. Chief Betro seeks
recognition of that privilege as well. Under Massachusetts |aw,
the availability of such a qualified privilege turns on whether
Chief Betro had an official duty to discuss Burke at a neeting of
concerned citizens.

The Massachusetts SJC has not decided the question of

whet her a police chief has an official duty to appear at a neeting
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of citizens who are concerned about a violent crine but who are
t hensel ves uninvolved in the crimnal investigation. Wil e the
court has extended a conditional privilege to statenments nade by a
police chief to a city council conmttee about a police officer's
per formance hi story because "[t] he public has an interest in having
a police force conprised of conpetent and abl e individuals," id. at
392, it has declined to extend a conditional privilege to
statenents made by a police chief to a newspaper reporter about a
police officer's potentially illegal conduct where the statenents
were not made "during the original investigation" to "persons

concerned with the investigation,” Draghetti v. Chm el ewski, 626

N. E. 2d 862, 867-68 (Mass. 1994) (also rejecting argunent that
police chief "and the citizens who read the [newspaper] share a
‘common interest' in the comunication which entitles himto a
qualified privilege"). "Lacki ng clear guidance" from the state
courts, we nmust make our "best guess based on suggestive
[ Massachusetts] precedents, policy, and the general direction in

which the case lawis tending in other states.” Ncolo v. Philip

Morris, Inc., 201 F.3d 29, 40 (1st Cr. 2000).

The conditional privilege for defamatory statenents is
"designed to allow public officials to speak freely on matters of
public inportance in the exercise of their official duties.”
Draghetti, 626 N E. 2d at 867. Det erm ning whether a conditiona

privilege is appropriate requires balancing of "the interest of the
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defamed person in the protection of his reputation against the
interests of the publisher, of third persons[,] and of the public
in having the publication take place.” Restatenent (Second) of
Torts 8 598A (1977). Burke's interest in the protection of his
reputation from false inputations of <crimnality cannot be
gainsaid. "Wrds may be found to be defamatory if they hold the

plaintiff up to contenpt, hatred, scorn or ridicule, or tend to

inmpair his standing in the community."” Poland v. Post Publ. Co.,
116 N.E.2d 860, 861 (Mass. 1953). I mputations of crimnality
generally fit the bill. See, e.q., Draghetti, 626 N E. 2d at 866;

Jones v. Taibbi, 512 N E. 2d 260, 268-69 (Mass. 1987).

Nevert hel ess, the concerned citizens in this case were
justifiably apprehensive about the conm ssion of this brutal crine
in their community and its inplications for their safety. Chief
Betro accepted the invitation to speak at the neeting and attended
in his official capacity. Under st andably, the local citizens
| ooked to him for a current report on the status of the
i nvestigation. W note that several jurisdictions have recogni zed,
either by statute or by judicial decision, a conditional privilege
for statenents nade by the police to nenbers of the press or the

public. See, e.qg., Lanier v. Hggins, 623 S.W2d 914, 916 (Ky.

App. 1981) (police chief interviewed by tel evision station "was not
clothed with an absolute privilege but rather with a special or

conditional privilege"); Trentecosta v. Beck, 703 So. 2d 552, 564
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(La. 1997) (qualified privilege for "fair reporting of
i nvestigations or arrest” may be "available to . . . troopers in
their role as | aw enforcenent officers reporting the facts of an
i nvestigation and a resulting arrest to the press and, in turn, to

the public"); Petersonv. Cty of Mtchell, 499 N.W2d 911, 915-16

(S.D. 1993) (per <curiam (upholding application of statutory
qualified "comon interest privilege" for statenments nade in a
police press release where "the citizens of Mtchell had [a]
comon, public interest in the apprehension of those responsible
for [a] recent wave of thefts and vandalisns”). On balance, while
recognizing that the authoritative call on this conditional
privilege issue is for the Massachusetts SJC, our best judgnent is
that, when the SJC eventually decides the question, it will hold
that Massachusetts |aw affords a police chief standing in Chief
Betro's shoes the protection of a conditional privilege for
all egedly defamatory statenments to a citizens' group.

Unl i ke absolutely privileged statements, which "cannot
support a claimof defamation, even if uttered with nmalice or in
bad faith,"” Correllas, 572 N.E.2d at 10, a conditional privilege
may be overcone where a plaintiff shows that the defendant "acted
with actual malice or [that] there is unnecessary, unreasonable or
excessive publication, and the plaintiff establishes that the
defendant published the defamatory information recklessly,"

Mul grew, 574 N.E.2d at 391 (internal quotation marks and citations
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omtted). Wiile a reasonable jury could find that Chief Betro's
al l eged statenents indicating that the police had "the right man"
and theorizing that Burke could have rinsed his DNA out of his
nout h before making the bite mark on the victi mwere "unnecessary,
unreasonabl e or excessive," id. at 391,% the record reveals no
evi dence that Chief Betro acted with the necessary reckl essness or
actual malice to overcone the conditional privilege. Accordingly,
Chief Betro is entitled to sunmary judgment on Burke's defamation
claim
VI. CONCLUSION

For the reasons stated, we wvacate the district court's
grant of summary judgnent to Trooper MDonald on Burke's § 1983
claim alleging a Fourth Anmendnment violation. In all other
respects, the judgnent of the district court is affirmed. The

parties shall bear their own costs.

3By contrast, Lt. Stillnman, the Wl pole Police Departnent's
designated public information officer, limted his public
statenents to the disclosure of information supported by evi dence.
For exanple, The WAl pole Tines reported on January 21, 1999 that
"Stillman acknow edg[ ed] that DNA evidence and a pal mprint taken
fromthe victims body [ have] excluded Burke. Stillman did point
out, however, that bite marks taken from Ms. Kennedy's body
mat ched Burke's dental profile, according to one of the nation's
top forensic dentists.”
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