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BOUDIN, Chief Judge. |In the course of a civil rights

action, the district court determ ned that three attorneys for the
plaintiff had violated Rule 11 of the Federal Rules of GCvil
Procedure. The court revoked the pro hac vice status of the two
attorneys who were not nenbers of the court's bar and fornmally

censured one of the two. Young v. Gty of Providence, 301 F. Supp.

2d 187 (D.R 1. 2004). 1In this decision, we address appeal s by al
three attorneys; the nerits of the civil rights action are the
subject of the plaintiff’s separate appeal resolved in our

conpani on decision issued today sub nom Young v. Cty of

Provi dence.

The civil rights action grew out of a tragedy that
occurred in January 2000 in Providence, Rhode Island. Two police
officers (Mchael Solitro and Carlos Saraiva), responding to the
scene of a nighttinme disturbance at a restaurant, shot and kill ed
an of f-duty officer-—Cornel Young, Jr., who, with his weapon drawn,
was attenpting to assist them In June 2001, Young's nother,
acting on her own behal f and as executor of Young's estate, brought
a civil rights action in district court asserting clains under
section 1983, 42 U.S.C. § 1983 (2000), and under state | aw, agai nst
the city, various officials and the two officers.

The case, assigned to Judge Mary Lisi, was a conpl ex one.
This was due in part to the difficulty in reconstructing exactly

what had happened in the nighttinme encounter, in part to the
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different tiers of liability asserted against various defendants
(direct, supervisory and nmunicipal) and in part to plaintiff's aim
to show a pattern or policy of inconpetent hiring and inadequate
training. Both Barry Scheck and Nicholas Brustin of the New York
firmof Cochran, Neufeld & Scheck LLP were adm tted pro hac vice to
represent the plaintiff; Robert Mann of the Providence firmof Mann
& Mtchell acted as |ocal counsel. Scheck was admtted, to repl ace
hi s partner Johnnie Cochran, Jr., only in Septenber 2003--shortly
before a “phase |I” trial was to begin focusing on the conduct of
Solitro and Sarai va.

The litigation was the subject of extensive publicity;
anong other facets, the officers who fired the shots were white
whil e Cornel Young was black (and the son of a senior Providence
police officer). Scheck, who acted as |ead counsel after his
adm ssion, was at odds with the district judge over various
matters, including the division of the trial into two phases. Yet
the incident that gave rise to the Rule 11 findings, censure and
revocation of pro hac vice status was narrowy focused and arose
agai nst the foll ow ng background.

By Septenber 2003, extensive discovery had been
conducted. One of the issues in the discovery, and in the ensuing
trial, concerned the precise novenents of Cornel Young and of
Solitro. The former had been inside the restaurant; Solitro and

Sar ai va had approached the buil di ng through the parking ot to find



a man (later identified as Aldrin D az, who had caused an earlier
di st ur bance) pointing a gun out of the wi ndow of a Chevrol et Camaro
parked in the ot in front of the restaurant. Solitro broke cover
and started toward the car. Young, noving to assist, energed from
the restaurant with his own weapon drawn and was shot by Solitro
and Saraiva. Just where Young and Solitro had stood and noved had
a bearing on who was at fault in the episode.

During di scovery, Solitro had drawn a line indicating his
own novenent in relation to other physical | andmarks including the
Camaro; the line was drawn on a clear overlay laid atop a nade-to-
scal e diagram prepared by the state attorney general in his own
I nvestigation. Scheck planned to rely inportantly on the di agram
in his opening to explain to the jury the defense version of what
had happened. However, in Septenber 2003, out-takes filnmed by a
| ocal TV station on the night of the shooting becane avail abl e and,
from defense counsel's viewpoint, raised questions about the
accuracy of the diagram--at |east as to the | ocation of the Canaro.
Until then it had apparently been expected that both sides would
agree to the adm ssion of the di agram

At the final pre-trial conference on Septenber 19, 2003,
the district court was told briefly that there was a di spute about
the diagram Defense counsel later recalled advising Brustin on
Septenber 25 or 26 of the specific discrepancy but Scheck | ater

said that he did not fully understand the problemuntil Cctober 7,



2003, when the jury was being sel ected. Defense counsel then told
the district judge that the defense objected to the diagram as
i nconsi stent with photographs made from the out-takes, and the
j udge responded that the parties should confer to see whet her they
could stipulate as to the matter. The judge told plaintiff's
counsel: "If you can't agree to a stipulation on that, then I'm
going to have to tell you to stay away fromit because you're going
to need testinony to explain it to the jury."

Scheck then offered as a conprom se to stipulate that the
di agram conflicted with photographs nade fromthe fil m out-takes,
but the next norning defense counsel declined the offer. Scheck
agai n sought unsuccessfully to persuade the judge that he ought to
be allowed to refer to the diagramin the opening. Then, with the
opening statenents about to begin, Scheck signed a stipulation
drafted by defense counsel that the diagram was inaccurate as to
the location of the Camaro and that the actual alignnment of the car
was as described in the stipulation. On this basis, Scheck was
all owed to use the diagramin the opening, but he was not all owed
thereafter to elicit testinony contradicting the stipulation.

Over the next several days of trial, further exam nation
of the photographs persuaded Scheck and his colleagues that the
out-takes did not contradict the diagram A young associ ate at
Scheck's firmwas told to draft a nmenorandum to support a notion

seeking relief fromthe stipulation on grounds of mstake. The



menor andum was filed with the court on Cctober 16, 2003 in md-
trial, after being reviewed and then signed by all three counsel —
Scheck, Brustin and Mann.! That sane norning the judge directed
counsel to re-read the nmenorandum saying that she was di sturbed by
representations made in the nenorandum "particularly as they
relate to the actions of the court.”

The nenorandum set forth in full at 301 F. Supp. 2d at
199- 204, started with an introductory paragraph that conflated the
earlier events by saying that counsel had believed prior to trial
that the diagramcould be used at trial and then continued:

It was only on the eve of opening statenents,

once plaintiff had prepared her entire opening

based on that stipulation, that defendants

first said they woul d not stipulate to Exhibit

18, based on two new photographs they had

found, Exhibits X and Y. Plaintiff, nonents

bef ore her opening, was inforned by the Court

she had to agree to defendants’ stipul ation.

Plaintiff was genuinely confused about the

i nport of photographs X and Y. Plaintiff's

opening relied critically on wusing that

exhibit to explain events to the jury. In

this state of confusion and wuncertainty,

plaintiff felt little choice but to accept any
stipul ati on defendant provi ded.

Id. at 200.
Thereafter, the nmenmorandum provi ded a much nore detail ed
recitation of events, together with |legal argunents to justify

relief fromthe stipulation entered into in such circunstances.

A further version, correcting typographical errors, was filed
| ater that day. The differences between the two versions are not
material to these appeals.
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Lat er, the nenorandumbl aned def ense counsel for rejecting Scheck's
October 7 conpronise stipulation, adding that "[u]nder the
ci rcunstances, plaintiff had no choice but to sign a stipulation
wi t hout any chance to review the photographs at issue.” [d. at
208. It there quoted a well known treatise that "'courts will | ook
at the facts carefully to see that one litigant has not been
coerced into the stipulation."™ 1d. at 208 n.5 (quoting 22 Wi ght

& Graham Federal Practice and Procedure 8§ 5194 (1978)).

After filing the nmotion and then hearing the judge's
statenent that she was disturbed by its representations,
plaintiff's counsel returned to their office after the trial ended
for the day and, assertedly unable to determne what had so
troubl ed the judge, prepared a | etter of general apol ogy, which was
i medi ately delivered to court. It apologized for any ni sstat ement
and said that "we do not seek to shift responsibility to the Court
[for the stipulation], and if we have created a contrary
i npression, we are sorry." It did not withdraw any specific
statenent; plaintiff's counsel's positionis that at that tinme they
did not fully appreciate what had so concerned the district judge.

The foll owi ng norni ng, during argunent on the notion for
relief fromthe stipulation, the judge made clear her view that
"the reference [in the nmenorandum to the Court instructing you
that you had to stipulate is, again, a msrepresentation." Scheck

now sought to explain that he had been m sunderstood, but the judge



denied the notion for relief fromthe stipulation. Later that day
the court called counsel before it and ruled that, based on the
menor anduml s m srepresentation, the pro hac vice adm ssions of
Scheck and Brustin were revoked. Mann was directed to proceed to
represent plaintiff at the trial. The trial proceeded to its
conpletion and to a final judgnent on February 12, 2004.

After the trial but before final judgnent was entered,
the district court on Novenber 7, 2003, issued a show cause order
to the three plaintiff's counsel. The order said that all three
counsel had violated Rule 11(b)(3)2 and directed the parties to
show cause why sanctions should not be inposed. Counsel filed a
menor andum and affidavits arguing that they had had no deceptive
intent and that, read as a whole and in context, their nenorandum
asking to wthdraw the stipulation had not msrepresented any
facts. The Rhode Island Bar Association filed an amcus brief in
support of the |lawers; the ACLU al so sought unsuccessfully to do
so.

On Decenber 15, 2003, the district court held hearings on
t he show cause order, first agreeing to nodify the show cause order

tosay only that it "appears” that plaintiff's counsel had vi ol ated

This provision requires that in every pleading, or notion or
other filing counsel's signature is a representation that "the
al l egati ons and ot her factual contentions have evidentiary support
or, if specifically so identified, are likely to have evidentiary
support after a reasonabl e opportunity for further investigation or
di scovery.”
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Rule 11. On February 11, 2004, the court issued an order finding
that all three counsel had violated Rule 11. In describing the
background, the February 11 order pointed out that defense
counsel "s version of events suggested that plaintiff's counsel had
enjoyed nore detailed and specific warnings that the defense
di sputed the accuracy of the diagram than had previously been
adverti sed. However, the judge did not resolve any disputes on
this score or rely upon such omssions in finding the Rule 11
vi ol ati ons.

Rat her, the Rule 11 findings focused solely upon two
specific "m srepresentations” in the nenorandum one was the above
bl ock- quot ed | anguage including the key statenent t hat
"[p]laintiff, nonments before her opening, was i nforned by the Court
she had to agree to defendants' stipulation.” 301 F. Supp. 2d at
200. The other was the statement that defense counsel "had no
choice" but to sign the stipulation without any chance to review
t he photographs. 1d. at 208. Both statenents, said the court,
falsely indicated that the court had ordered the stipulation to be
signed; and, the court noted, the nenorandums references to
injustice and coercion gave the inpression that the court was
responsi bl e for such wongs.

The court accepted that the nenorandum had been drafted
by a young associate and that plaintiff's counsel had denied

i nstructing the younger |awer to say that the court had directed
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the stipulation. However, the court said that plaintiff's counsel
wer e responsi bl e under Rule 11 for statenents made i n a nenorandum
that they had reviewed and signed. Assessing relative
responsibility, the court sanctioned Scheck by inposing "a public
censure,” 301 F. Supp. 2d at 198; Brustin, an associate whomthe
court said took direction from Scheck, was nerely "adnoni shed" to
be nore careful, id.; and as to Mann, whose role was ascribed to
"inattention,"” id. at 199, the court said that his reputation in
Rhode Island for integrity was well established and a sanction was
unnecessary to deter repetition.

Al'l three of plaintiff's counsel have appealed fromthe
order determining that they conmtted Rule 11 violations, and
Scheck and Brustin have asked that their censure and adnonition be
overturned and their pro hac vice status restored. In our view,
the Rule 11 findings are appeal able, being distinguishable from
nere criticism and, so too, the censure and adrmonition.® Nor is
t he request for reinstatenent of pro hac vice status noot since the
nerits appeal in the civil rights action keeps alive the

possibility of further district court proceedings. W turn, then,

Conpare In re WIlians, 156 F.3d 86, 92 (1t Gr. 1998)
(holding that "a jurist's derogatory comrents about a |awer's
conduct, wthout nore, do not constitute a[n appealable]
sanction"), with Precision Specialty Metals, Inc. v. United States,
315 F. 3d 1346, 1351-52 (Fed. G r. 2003) (distinguishing WIlIlians
where court found that attorney had violated Rule 11), and United
States v. Talao, 222 F.3d 1133, 1137-38 (9" Cir. 2000)
(distinguishing WIllians where court found that attorney had
viol ated ethical rule).
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to the central issue-—underlying all of the requests for relief--
whet her the Rule 11 findings were justified.

The standard t hat applies on reviewof Rule 11 orders was
established by the Suprene Court in 1990 and only recently gl ossed

in our decision in Qobert v. Republic W Ins. Co., 398 F.3d 138 (1°

Cr. 2005). Formally, it is "abuse of discretion" as to either
violation or sanction; but both a mstake of law and a clearly

erroneous finding of fact constitute such an abuse. Cooter & Cel

v. Hartmarx Corp., 496 U S. 384, 402 (1990). In this case, defense

counsel make two principal argunents as to the Rule 11 findings:
one relates to the substantive | egal standard to be applied under
Rule 11 where the court initiates the inquiry into a possible
violation; the other is whether, under the proper standard, the
objected-to statenents violated Rule 11. W consider the issues in
this order.

Rule 11(b) is not a strict liability provision. It
prohibits filings nade with "any i nproper purpose,” the offering of
"frivol ous" argunents, and the assertion of factual allegations
W thout "evidentiary support” or the "likely" prospect of such
support. A |lawer who nakes an inaccurate factual representation
nmust, at the very least, be culpably careless to conmt a
vi ol ati on. See Fed. R Cv. P. 11(b) (requiring that factua
contentions have evidentiary support only "to the best of the

person's know edge, information, and belief, forned after an
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inquiry reasonable wunder the circunstances"). The question
presented by plaintiff's counsel's first argument is whether
sormet hing nore than falsity and serious carel essness is required,
counsel contend that where the court itself initiates the Rule 11
i nquiry, the conduct nust involve "situations that are akin to a
contenpt of court.” The phrase is taken from an Advisory
Conmttee's Note, to which we will return.

This distinction urged by plaintiff's counsel is at odds
with the plain | anguage of Rule 11. Rule 11(b), creating duties,
sets out the substantive obligations of counsel (e.qg., that factual
clainms nust have evidentiary support or a |likely prospect of it)
wi thout in any way suggesting that the substantive obligations
di ffer dependi ng on whether a later claimof violation is raised by
opposi ng counsel or the court. Nor is it obvious why anyone woul d
wi sh such duti es governing “primary conduct” to depend on who m ght
thereafter raise objections in a renedial proceeding. .

Commonweal th of Puerto Rico v. SS Zoe Col ocotroni, 628 F.2d 652,

669 (1t Gir. 1980).
Rul e 11(c), addressing sanctions, does distinguish between

t he procedures that apply dependi ng on whet her opposi ng counsel or

the court initiates the charge. In the former case, there is a
safe harbor opportunity to withdraw the objected-to statenent
W thin 21 days and thereby avoid sanctions; in the latter there is

not . But the object of the safe harbor is to allow a party to
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privately wi thdraw a questionabl e contention w thout fear that the
wi t hdrawal will be viewed by the court as an adm ssion of a Rule 11
violation. Advisory Committee's Note to Fed. R Civ. P. 11(b) and
(c). Nothing in the | anguage of Rule 11(c) says that, if the court
initiates the inquiry, sonething nore than a Rule 11(b) breach of
duty is required.

The only hint of such a distinction as to the substantive
standard appears in the Advisory Conmttee's Note, which explains
the absence of a safe harbor for court-initiated inquiries as
follows: "Since showcause orders will ordinarily be issued only in
situations that are akin to a contenpt of court, the rul e does not
provi de a [conparable] 'safe harbor' [to withdraw the objected to
statenent]."” This | anguage has, indeed, been taken by several
circuits as suggesting that only egregi ous conduct can be reached
where the court begins the inquiry,* but we think mstaken any
inference that this | anguage requires malign subjective intent.

It is true that courts ought not invoke Rule 11 for
slight cause; the wheels of justice would grind to a halt if
| awyers everywhere were sanctioned every tinme they nade unfounded
obj ections, weak argunents, and dubious factual claimns. Qoert

2005 W 388302, at *7. However, this is an argunent for requiring

“‘See Kaplan v. DaimerChrysler, A G, 331 F.3d 1251, 1255-56
(11" Cir. 2003); Inre Pennie & Ednmunds LLP, 323 F. 3d 86, 90-93 (2d
Cr. 2003); Hunter v. Earthgrains Co. Bakery, 281 F.3d 144, 151,
153 (4" Gir. 2002); United Nat'l Ins. Co. v. R&D Latex Corp., 242
F.3d 1102, 1115, 1118 (9" Cir. 2001).
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serious msconduct, whoever initiated the inquiry into a
viol ati on—not for distinguishing between the judge and opposing
counsel . The "akin to contenpt" |anguage used by the Advisory
Commttee's Note may well have neant only that no safe harbor was
needed because judges would act only in the face of serious
m sconduct .

A specific purpose of the 1993 revision of Rule 11 was to
reject such a bad faith requirenent. See Advisory Conmittee's Note
sayi ng that the amendnents were “intended to elimnate any 'enpty-
head pure-heart' justification for patently frivolous argunents.”
Since then only one circuit court has read the present rule to

require bad faith, In re Pennie & Edmunds LLP, 323 F.3d 86, 90-93

(2d Gr. 2003), and it did soin the teeth of a strong dissent, id.
at 93-102. True, judges nust be especially careful where they are
bot h prosecutor and judge; but careful appellate review is the
answer to this concern, whether the charge is negligence or
del i berate dishonesty and whether it is contenpt or a Rule 11
violation. |f anything, opposing counsel has far greater incentive
than the trial judge to invoke Rule 11 for slight cause.

We cone, then, to the question whether the two objected-
to statenents in the nmenorandumwere fal se and, if so, sufficiently
carel ess to warrant sanction. The trial judge read both statenents
to suggest that the court had forced plaintiff's counsel to sign

the stipul ation. In our view, read as a whole, the nenorandum
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makes it clear that the judge did not require that the stipulation
be signed but only said that a stipulation was a condition to use
of the diagram in Scheck's opening statenent--which is entirely
accurate. There is some warrant for criticismof the nenorandum
but the central charge of falsity on which the Rule 11 findings
rest cannot be sustained, so the issue of carel essness di sappears.

The first paragraph of the nenorandum (bl ock-quoted
above) did say that plaintiff was infornmed at the opening that "she
had to agree to defendants' stipulation,” omtting to add the
phrase "in order to use the diagramin the opening argunent." But
t he nmenorandum soon neakes it explicitly clear that the judge

required the stipulation only in the sense that it was a condition

of using the diagram in the openinag. Describing the events of

Oct ober 8 after defense counsel rejected Scheck's stipulation, the
menor andum states: "The Court instructed plaintiff again that the
exhibit could be only used under stipulation.”

As for the second quotation objected to by the judge--the
statenent that "plaintiff had no choice but to sign a stipul ation”
--the nmenorandumdi d not assert that the judge had directed Scheck
to sign; indeed, the statenent followed imediately after the
menor anduni s statenent that defendants had rejected the Scheck
stipulation "mnutes before the opening” (in which, as the
menor andum had al ready explained, the diagram was crucial to

Scheck's planned presentation). “Forced” refers to these
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ci rcunstances and not to any directive fromthe judge that Scheck
sign the stipulation.
The main problem in this menmorandum is that in the

introductory sunmary the drafter took as an unexpl ai ned prenise

what the | awyers and the judge full well knew that the judge had
made clear, before the fatal stipulation was signed, that a
di sput ed docunent coul d not be used in the opening argunment absent
a stipulation. Yet, as we have just seen, even this prenise is
made explicit later in the nmenorandum The general rule is that

statenents nust be taken in context, United States v. Miyran, 393

F.3d 1, 16 (1t GCr. 2004), and that related parts of a docunent

nmust be taken together, Nadherny v. Rosel and Property Co., 390 F. 3d

44, 49 (1t Gr. 2004). That a hasty reader m ght take the first
par agr aph out of context is not in the present circunstances enough
to brand the nmenorandum as fal se.

W are not suggesting that a deliberate lie would be
i mmune to sanction nerely because corrective | anguage can be found
buried sonewhere else in the docunent. But here the trial judge
did not find, and in these circunstances coul d not have found, that
def ense counsel had intended to deceive. The nenorandum was
drafted under pressure, by a younger | awer not admtted as counsel
in the case; and it was reviewed and signed by Mann, whose
established reputation and integrity the opinion praises, and by

Brustin, whose trial conduct is also approved of by the judge in
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her decision. Nor, of course, can anyone suppose that the judge
woul d have been nisled as to what she herself had earlier directed.
As it happens, the nmenorandum nmay ot herwi se have been
m sl eadi ng or inaccurate in certain of its detail. |If one accepts
the account of defense counsel at the show cause hearing, the
menor andum | eft out both the fact of prior warnings from defense
counsel that they were concerned about the diagram and the fact
that the photographs thenselves were furnished to Brustin on
Septenber 25 or 26. By omtting such detail, the nenorandum
enhances the “surprise” elenent tincturing the nmenorandum s gl oss
on the events of COctober 7 and 8 ("for the first tine," "last
m nute choice"). Further, assuming that the photographs were
provi ded on Septenber 25 or 26, the nenorandunis statenent that the
stipulation was signed "without any chance to review the
phot ographs at issue" is doubtful; perhaps Scheck neant only that
he had not focused on the issue but it would have been better to
say that.
However, the district court made no definitive findings
as to what warni ngs were given and when. The basis for the Rule 11
charges was the suggestion that the judge had required the
stipulation. W also do not know how far defense counsel had gone,
prior toreceiving the out-takes, inleading plaintiff's counsel to
believe that the diagram was common ground. Nor can we tell how

far Scheck was involved in trial preparations before his |ast-
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m nute pro hac vice appearance. The final period before a |large
trial, like the trial itself, involves late nights, nultiplying
tasks and resul ting confusions that are hard to i magi ne for one who
has not experienced them The burden upon the trial judge is
scarcely | ess.

The district judge is well known for both patience and
care. It is easy to imagine why, in the course of a tense and
contentious trial, she was greatly displeased at a docunent,
enbl azoned with references to injustice, that could be publicly
read as blamng the trial judge for what had patently been
plaintiff's counsel's own m scal culation. But on a close reading
and a consideration of all the circunstances, the nenorandumtaken
as a whole did no nore than say, albeit inartfully, that the trial
judge had required the stipulation to be signed as a condition of
using the diagramin the opening.

Accordingly, the findings that plaintiff's counsel
violated Rul e 11 cannot stand; and, as those findings are the only
grounds for the censure, adnonition and revocation of pro hac vice
status, they too nust be undone. The findings of Rule 11
viol ations are set aside, the sanction and adnonition are vacated,
and the pro hac vice status of Scheck and Brustin is restored. No
costs.

It is so ordered.
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