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TORRUELLA, Circuit Judge. Plaintiff-appellant Frank

Cepero-Rivera was the Director of Labor Affairs of the Human
Resour ces Departnent of the Puerto Rico H ghway Authority ("PRHA"),
until he was termnated for violations of the PRHA's Rules and
Regul ati ons. Cepero-Rivera and his daughter, Jennifer Cepero-
Sal gado, claimthat Cepero-Rivera's term nation was notivated by
his political affiliationin violation of his constitutional rights
pursuant to 42 U S.C. 88 1983 & 1985, and they now appeal the
district <court's dismssal of their clains against certain
defendants, its grant of sunmary judgnent in favor of defendant
Fernando Fagundo, and its determnation that the procedures
followed in Cepero-Rivera's termnation did not violate due
process. After exam ning the record, we reject each of appellants’
argunents, and affirmthe order of the district court.
I. Facts

The chain of events | eading to appellant Cepero's firing
began on Septenber 24, 2001, when Cepero-Rivera wote a letter to
the fornmer PRHA Executive Director, Fernando Fagundo, requesting a
sal ary increase in accordance with a PRHA regul ation that required
a one-step pay increase for enpl oyees who had not been given a pay
rai se equivalent to one step in the pay scale over the preceding
five years. In the letter, Cepero-R vera also stated that he
possessed a list of the salaries and fringe benefits of severa

recent| y-appoi nted femal e enpl oyees. Based on this information, he
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al | eged gender and age discrimnation, and that the salary raises
given to those female enployees violated the nerit principle
establ i shed in the PRHA Personnel Handbook.

Cepero-Rivera did not receive the response he had hoped
for. On January 2, 2002, Fagundo sent Cepero-Rivera a letter
denying his request for a salary rai se because he had received six
pay raises in as many years with the PRHA In the sane letter
Fagundo i nf ormed Cepero-Ri vera that he had ordered the PRHA s | egal
departnent to investigate possible violations of the Puerto Rico
Penal Code and several articles of the PRHA s Di sciplinary Measures
Handbook, including two all eged violations of infraction 37 of the
Handbook, which prohibits using confidential personnel records for
personal gain. Fagundo's letter outlined the underlying facts
relating to Cepero-Rivera's adm tted possessi on of ot her enpl oyees
confidential information in his Septenber letter and a previous
instance in which he appended portions of defendant Howard
Phillip's confidential personnel records to a nenorandum about
Phillip. Fagundo's letter additionally alleged insubordination and
i nvol venent in various incidents with other PRHA enpl oyees. The
letter infornmed Cepero-Rivera of Fagundo's intentions to file
di sci pli nary measures, which could result in dismssal, and that an
informal hearing was to be held on January 18, 2002. The
January 2, 2002 letter was Cepero-Rvera's first notice of

def endants' intentions to take disciplinary neasures against him



On January 10, 2002, Cepero-R vera sent a letter to
Fagundo responding to the allegations that he had m sused
confidential personnel records and requesting nore information
about the specific facts wunderlying the insubordination and
m sconduct al |l egations. Cepero-Rivera's request was never answered
by defendants. On January 17, 2002, Cepero-Rivera sent Fagundo a
handwitten note stating that the January 2 letter did not state
the time of the hearing, and thus, he was handing in certain
docunents "as evidence of [his] appearance in witing to the
i nformal hearing.” On February 22, 2002, Cepero-Rivera received a
letter officially termnating his enploynent with the PRHA

II. Analysis

Appel l ants make four distinct argunents on appeal.

First, appellants claim that district court erred in requiring

Cepero-Rivera to present a prim facie case of political

di scrim nation agai nst Eric Ramirez-Nazario, Sanuel De La Rosa, and
W1 Iliam Vega. Second, appellants argue that the district court

erred in dismssing, sua sponte, the clainms against Harry Diaz-

Vega, Roberto Santiago-Cancel, and Howard Phillip Figueroa. Third,
appel l ants challenge the grant of sunmary judgnment in favor of
def endant Fernando Fagundo for failure to rebut defendants
prof fered nondi scrimnatory basis for Cepero-Rivera' s dismssal.

Finally, Cepero-Rivera argues that the procedure leading to his



termnation did not afford hi mdue process of law. W address each
of plaintiffs' clains in turn.

A. The District Court's Misapplication of the Prima Facie Case
Standard

Appel lants contend that the district court incorrectly
appl i ed a hei ghtened pl eadi ng standard to Ranirez's, De | a Rosa's,
and Vega's notion to dismss. Although the district court in |arge
part correctly described the notion to dism ss standard, see Rivera
v. Fagundo, 301 F. Supp. 2d 103, 106 (D.P.R 2004), it also stated
that appellants' <clainms should be dismssed for failure to

"establish a prima facie case of political discrimnation," id. at

108. Appel |l ees concede that appellants did not have the burden of

establishing a prima facie case in order to survive a notion to

di sm ss. However, they argue that appellants nevertheless clearly
failed to neet their burden under the proper Fed. R Cv. P.
8(a)(2) standard, and thus, the ultinmate decision to dismss should
be affirnmed. W agree.

"For vyears, courts in this circuit [had] required
plaintiffs to satisfy a heightened pleading standard in civil

rights actions.” Educadores Puertorriquefios en Acciodn v.

Her nandez, 367 F.3d 61, 62 (1st Cir. 2004). However, in Hernandez,
this court recognized that the Suprene Court's decision in

Swierkiewicz v. Sorema N. A, 534 U S 506 (2002), "sounded the

death knell for the inposition of a heightened pleading standard

except in cases in which either a federal statute or specific Gvil
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Rul e requires that result." Hernandez, 367 F.3d at 66. "In al
ot her cases, courts faced with the task of adjudicating notions to
dismss under Rule 12(b)(6) nust apply the notice pleading
requirenments of Rule 8(a)(2)." Id. Since there is no federa
statute or specific Federal Rule of G vil Procedure mandating a
hei ght ened pl eadi ng standard for civil rights actions such as the
political discrimnation clains at issue inthis appeal, the notice
pl eadi ng standard, not the heightened pleading standard fornerly
applied in this circuit, governs notions to dismss.

The case before us appears at first glance to present
preci sely the sane situation that we resolved in Hernandez. As in
Her nandez, the district court in this case dismssed plaintiffs
political discrimnationclainms onthe basis that plaintiffs failed

to establish a prima facie case. Conpare Rivera, 301 F. Supp. 2d

at 108, with Hernadndez, 367 F.3d at 63. On this basis, in

Her ndndez, we remanded the case to the district court to proceed
in light of the proper standard. 367 F.3d at 68. Appellants ask
that we follow suit in the instant case.

Notwi t hstanding the citations to the "prinma facie case"

standard, it does not, however, appear that the district court in
this case applied a heightened pleading standard. Rat her, it
| ooked to the conplaint and found that the allegations therein
failed to nake out a cl ai magai nst these defendants. Furthernore,

we find that remand would be unnecessary, because appellants’



clainms in question clearly fail to survive the proper Rule 8(a)(2)
noti ce pl eadi ng standard.

Under Rule 8(a)(2), a conplaint need only include "a
short and plain statenent of the claimshow ng that the pleader is
entitled to relief.” 1d. at 66. "This statenent nust 'give the
defendant fair notice of what the plaintiff's claimis and the

grounds upon which it rests. Id. (quoting Conley v. G bson, 355
U S 41, 47 (1957)). Under this standard, "a court confronted
with a Rule 12(b)(6) notion '"may disnmss a conplaint only if it is
clear that no relief could be granted under any set of facts that

could be proved consistent with the allegations.'" 1d. (quoting

H shon v. King & Spalding, 467 U S. 69, 73 (1984)).

Appel I ants' al | egati ons agai nst def endants Ramrez, De la
Rosa, and Vega are not sinply vague or lacking in specificity.
Rat her, they consist entirely of specul ati on about possible future
conduct by the defendants. Def endants are nenbers of PRHA s
Appeal s Commttee, which is to hear the admnistrative conplaints

Cepero-Rivera filed as a result of the actions taken agai nst him

Cepero-Rivera clainms that these defendants "will entertain a
pending appeal . . . and will carry out the public policy of
discrimnation because of their political ideology against

plaintiff and are ready to rubber stanp the decision of co-

def endant Fagundo." Ri vera, Amended Conplaint, 9§ 10 (enphasis



added). To date, the only proceedings that have taken place on
this matter before the Appeals Comrittee, have been:

"(1) attenpts by Cepero-Rivera to consolidate
both conplaints, which were denied; (2) a
request by the PRHA for Cepero-Rivera's
counsel to wthdraw, because of conflict of
I nt er est I ssues; (3) a request by
Cepero-Rivera to stay the admnistrative
proceedi ngs pending resolution of this case;
and (4) a hearing called by Ramirez for the
sol e purpose of recusing hinself from both
conpl ai nts because he appeared as a def endant
in this case."

Rivera, 301 F. Supp. 2d at 107-08.

To prevail in a 8§ 1983 claim plaintiffs "nust allege
facts sufficient to support a determnation (i) that the conduct
conpl ai ned of has been comm tted under color of state law, and (ii)
that [the all eged] conduct worked a denial of rights secured by the

Constitution or laws of the United States." Ronero-Barceld v.

Her ndndez- Agosto, 75 F.3d 23, 32 (1st Cir. 1996) (citations

omtted). As an additional corollary, only those individuals who
participated in the conduct that deprived the plaintiff of his

rights can be held i able. . Febus- Rodriqguez v.

Bet ancourt-Lebrén, 14 F.3d 87, 91-92 (1st Cir. 1994) (finding that

there is no 8§ 1983 liability on the basis of respondeat superior,

and thus, "[a] supervisor may be found |liable only on the basis of

his own acts or omssions"); Wlsonv. Gty of N. Little Rock, 801

F.2d 316, 322 (8th Cr. 1986) (finding, in a 8 1983 action agai nst

police officers, that "[l]iability may be found only if there is



personal involvenent of the officer being sued"). As the district
court correctly recogni zed, defendants "Ranirez, De |la Rosa, and
Vega have not taken any action adverse to plaintiff, nor did they
have anyt hing to do with Fagundo's and PRHA' s decision to termi nate
Cepero-Rivera from his enmploynent.” R vera, 301 F. Supp. 2d at
108. Since these defendants clearly played no part in any action
t aken against plaintiff, we have no difficulty concluding that "it
is clear that no relief could be granted under any set of facts
that coul d be proved consistent with the all egations" agai nst t hese
def endant s. Her ndndez, 367 F.3d at 66 (internal quotations
omtted). Thus, this unusual attenpt to rope in defendants whose
only actions against defendant m ght cone at sone point in the
future fails the notice pl eading standard. W therefore affirmthe
district court's dismssal of the clains against defendants
Ranirez, De |a Rosa, and Vega.

B. Dismissal of the Claims against Diaz, Santiago and Phillip

Unlike their co-defendants on the Appeals Committee,
defendants Diaz, Santiago, and Phillip did not seek Rule 12(b)(6)
di sm ssal of the clains against them Nevertheless, the district
court dism ssed the clains against Diaz, Santiago, and Phillip sua

spont e. W find that the court's sua sponte dismssal was in

error, but that the error was harnl ess because the court should

have granted defendants' notion for sumrmary judgnent.



Sua sponte dismssal is rarely appropriate, and should

not have been entered under these circunstances. "Sua sponte
di sm ssal s are strong nmedi ci ne, and shoul d be di spensed sparingly."
Chute v. Walker, 281 F.3d 314, 319 (1st Cr. 2002) (quoting

Gonzél ez- Gonzél ez, 257 F.3d 31 at 33). "The general rule is that

"in limted circunstances, sua sponte dismssals of conplaints
under Rule 12(b)(6) . . . are appropriate,' but that 'such
di sm ssals are erroneous unless the parties have been afforded
notice and an opportunity to amend the conplaint or otherw se

respond. Id. (quoting Futura Dev. of P.R, Inc. v. Estado Libre

Asociado de P.R., 144 F.3d 7, 13-14 (1st G r. 1998)). Because the

plaintiffs in this case were not given notice or an opportunity to

anend their conplaint, sua sponte dismssal was in error.

Neverthel ess, we find that the error is harnl ess because
the district court should have granted Diaz's, Santiago's and
Phillip's notion for summary judgnent. In its decision, the
district court dismssed the clains against Diaz, Santiago, and
Phillip in the course of its analysis of "Defendants' Motion for
Sunmary Judgnent." Rivera, 301 F. Supp. 2d at 110-11. The court

found that "Cepero-Rivera had failed to establish a prima facie

case agai nst Diaz, Santiago, and Phillip by failing to denonstrate
that they were personally and directly involved in the alleged
violation of his rights."” Id. at 111. Havi ng found that the

appel lants failed to neet this sunmary judgnent threshold, the
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district court should have granted sunmary judgnent in favor of
t hese defendants. However, at this point, the court erroneously

chose to grant sua sponte dism ssal instead. Nevert hel ess, we

find, for the same reasons alluded to by the district court, that

appel lants' failed to establish a prima facie case, and thus,

summary judgnent shoul d have been granted.
Wth regard to defendants Diaz, Santiago, and Phillip
appel l ants alleged in their conplaint that:

8. Co-defendant Santiago Cancel, [sic]
pl anned al ong wi t h co-def endant Howard Phillip
Figueroa to provoke an incident W th
plaintiff, which took place as follows: Co-
defendant Phillip Figueroa went to plaintiff's
office to provoke him informng the latter
that he was comng to see him under the
i nstructions of co-defendant Santiago Cancel.
Co-def endant Phillip Figueroa asked plaintiff
Wiy [sic] he did not resign and |eave his
position to a PDP attorney.

9. Co-defendant Harry Diaz Vega, Area
Director for Human Resources of the PRHA
talked to plaintiff several tines, criticizing
hi m because plaintiff was protesting for the
illegal action taken by co-defendant Fagundo
in appointing sonme fenmale personnel with a
high salary and in violation of the nerit
system Also, he told plaintiff the new
adm nistration's goals, which was [sic] to
have enpl oyees in key positions, loyal to the
PDP and pointed to plaintiff that he was from
the NPP and that he should join the PDP.
Plaintiff refused and replied "I'd rather be
dead. "

R vera, Anended Conplaint, paras. 8-9. Not hing in appellants’
Qpposition to [Defendants'] Mtion for Sumrary Judgnent or in the

record significantly adds to these all egations. The district court
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described these <clainse as a "general and unsubstanti ated
‘conspiracy theory,"" and found that Cepero-Ri vera had failed to
show how t hese def endants played any role in the all eged violation
of his rights. Ri vera, 301 F. Supp. 2d at 111. Cepero-Ri vera
clains that these defendants "all conspired wi th Fagundo to provoke
Cepero-Rivera into confrontations in order to justify his
dismssal." 1d. However, even assuning -- as we nmust on sunmary
judgnent -- that these confrontations occurred exactly as Cepero-
Ri vera recounts them they played little if any role in creating
the primary basis cited for Cepero-Rivera's dismssal: his alleged
use of confidential docunents. Furthernore, Cepero-Rivera makes no
ot her claimas to how defendants Diaz, Santiago and Phillip played
any role in the actual term nation decision or process.

In order for appellants to succeed on their claim of
political discrimnation, they nust denonstrate that the defendants
were involved in the all eged deprivation of their rights -- inthis
case, Cepero-Rivera's dismssal from the PRHA | mposition of
l[iability requires that "the conduct conpl ained of nust have been

causally connected to the deprivation." Qutiérrez-Rodriguez v.

Cartagena, 882 F.2d 553, 559 (1st G r. 1989) (internal quotations
omtted). In this case, the allegations against Diaz, Santiago,

and Phillip could help build a prim facie case agai nst Fagundo,

who the record suggests was involved in the decision to term nate

Cepero-Rivera's enpl oynent. However, since appell ants have nmade no
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al l egation, and we see no reason to infer, that defendants Diaz,
Santiago and Phillip were involved in the decision to dismss
Cepero-Rivera, or that their alleged attenpts to provoke Cepero-
Rivera led to his discharge, summary judgnment should have been
granted in favor of these defendants. Furthernore, we note that
t hese def endants woul d al so be entitled to sunmary judgnent for the
same reasons we explain below with regard to defendant Fagundo

Therefore, the district court's sua sponte dismssal, though in

error, did not prejudice the appellants, and we do not disturb the
final disposition reached by the district court with regard to
t hese def endants.

C. Summary Judgment in Favor of Defendant Fagundo

The remai ning individual defendant in this case is PRHA
Executive Director Fernando Fagundo, who ordered the investigation
| eading to Cepero-Rivera's disnissal. W now consider appellants
challenge to the district court's grant of summary judgnent in
favor of defendant Fagundo.

W reviewthe district court's entry of summary judgnent

de novo, viewing all facts in the light nost favorable to the

nonnmovi ng party and granting all reasonable inferences in that

party's favor. See, e.qg., Torres v. E. 1. Dupont De Nemours & Co.,

219 F. 3d 13, 18 (1st Cr. 2000). Summary judgnent is appropriate
"if the pleadings, depositions, answers to interrogatories, and

adm ssions on file, together with the affidavits, if any, showthat
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there is no genuine issue as to any material fact and that the
nmoving party is entitled to a judgnent as a nmatter of law. " Fed.
R Cv. P. 56(c). W will also uphold summary judgnent where "the
nonnoving party rests nmerely upon conclusory allegations,

i mprobabl e i nferences, and unsupported specul ation,” Rivera-Cotto

v. Rivera, 38 F.3d 611, 613 (1st Cir. 1994) (internal quotation
omtted).
Clainms of political discrimnation are subject to the

burden-shi fting analysis developed after M. Healthy Cty Sch.

Dist. Bd. of Educ. v. Doyle, 429 U S. 274 (1977). Under t hat

analysis, "a plaintiff bears the initial burden of show ng that
political discrimnation was the substantial or notivating factor
I n a defendant's enpl oynent deci sion. The defendant nust then show
t hat the decision would have been the sane even in the absence of

the protected conduct."” Avilés-Martinez, 963 F.2d at 5 (internal

citations omtted). Because "Fagundo acted under color of state
| aw, bel ongs to an opposing political party, is the one directly
responsi bl e for Cepero-Rivera's dismssal, and it is alleged that
Cepero-Rivera's political affiliation was the basis for his

actions,” the district court found that appellants' clai ns agai nst

Fagundo established a prina facie case. Rivera, 301 F. Supp. 2d at

111.

Once plaintiffs establish a prim facie case, "[t]he

burden then shifts to the defendant official to articulate a
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nondi scrimnatory basis for the adverse enploynent action, and
prove by a preponderance of the evidence that the adverse action
woul d have been taken regardl ess of any discrimnatory political
notivation."! LaRou v. Ridlon, 98 F.3d 659, 661 (1st G r. 1996);

see also Rodriguez-Rios v. Cordero, 138 F.3d 22, 24 (1st Cir.

1998). In this case, defendants had little difficulty |aying out
the nondiscrimnatory reasons for Cepero-Rivera' s dismssal.
Def endants contend, and appellants do not deny, that Cepero-
Rivera' s letter of Septenber 24 stated that he possessed a |ist of
femal e enpl oyees' salaries and fringe benefits. Even viewed in the
Iight nost favorable to appellants, we cannot but conclude that
this | etter gave Fagundo every reason to believe that Cepero-Rivera
had i nproperly obtained this information from personnel files in
vi ol ati on of PHRA regul ati ons. Defendants al so all ege, and Ceper o-
Ri vera does not deny, that he had previously attached forty-eight

pages of Phillips' personnel file to a letter in which he argued

1 W stress that under the M. Healthy burden shifting schene,
unli ke Title VI1 cases, the burden of persuasion actually shifts to
defendants after plaintiff establishes a prim facie case. See
Acevedo-Diaz v. Aponte, 1 F.3d 62, 67 (1st Cr. 1993). Under Title
VIl, once the plaintiff establishes a prima facie case, the
enpl oyer need only submit enough evidence to rai se a genuine issue
of material fact - i.e., only the burden of production shifts to
t he enpl oyer. Id. However, in a First Anendnent political
di scrim nation case, in whichthe M. Healthy schene is applicabl e,
"the burden of persuasion shifts to the defendant, [and] the
plaintiff-enployee will prevail unless the fact finder concludes
that the defendant has produced enough evidence to establish that
the plaintiff's dismssal would have occurred in any event for
nondi scrim natory reasons." |d.
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that Phillips was nentally unstable -- an inpermssible use of
confidential personnel information under PRHA regul ations. I n
addi ti on, defendants all ege, and Cepero-Ri vera does not deny, that
he refused to recogni ze the appoi ntnent of Santiago as his direct
supervi sor, whi ch defendants characterize as i nsubordi nation. Like
the district court, we find that, given the seriousness of Cepero-
Rivera's violations of PRHA regul ations, defendants easily neet
their burden of showi ng, by a preponderance of the evidence, that
Cepero- Ri vera woul d have been di sm ssed regardl ess of his political
affiliation. See Larou, 98 F.3d at 661. Once Cepero-Rivera nmade
the msstep of <claimng physical possession of confidential
personnel records, it is difficult to see how a supervisor in
Fagundo's position could have done anything |less than order an
I nvestigation, potentially resulting in the enployee's dismssal.

Nevertheless, at this point, "the plaintiff[s] may

di scredit the proffered nondiscrimnatory reason, ei t her
circunstantially or directly, by adducing evidence that
di scrimnation was nore likely than not a notivating factor."

Padilla-Garcia v. GQuillernp Rodriguez, 212 F.3d 69, 77 (1st Gir.

2000). Appellants' effortsinthis regard fail to convince us that
discrimnation was nore |likely than not a notivating factor in
Cepero-Rivera's dismssal. Appellants offer nothing to directly
undermne the credibility of the proffered nondiscrimnatory

reasons for Cepero-Rivera's dismssal. Their only attack on the
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substance of these allegations is the contention that when Cepero-
Rivera said he had "in [his] power a list of the[se] enployees

with their salaries and fringe benefits,” he nmeant only that
he had a copy of the office tel ephone book, from which he could
deduce his femal e enployees' salaries. Even accepting Cepero-
Rivera's explanation, we find that the explanation is so
i npl ausi ble that it should not have caused any doubt in the m nds
of the PRHA officials considering his termnation. Havi ng been
told by Cepero-Rivera hinself, when he thought it suited his
I nterest, that he possessed a |ist of salaries and fringe benefits
of the organization's fermal e enployees, we do not see why his
enpl oyers shoul d believe Cepero-Rivera' s | ater expl anation that he
had neant only that he had made such a list hinself by guessing at
sal ary and benefits fromthe office phonebook, especially in Iight
of his wearlier wuse of portions of Phillip's confidentia
i nformati on. Thus, although on summary judgnment we assune Cepero-
Rivera's explanation to be genuine, it does not underm ne
def endants proffered nondiscrimnatory basis.

In their brief, appellants contend that defendants'
proffered reasons for Cepero-R vera's dismssal were "nothing but
an excuse to justify the real reason, which was politically
notivated." However, they offer only nmeager evidence to support
that contention. Appellants allege that Fagundo once asked Ceper o-

Ri vera when he was | eaving his position, since a new adm ni stration
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had taken office. However, they do not offer any evidence that
this incident was anything nore than a mstake as to Cepero-
Rivera's status as a career enployee. Nor do they assert that
there was any foll ow up conversation or point to other indicia of
aninus toward Cepero-Rivera on the part of Fagundo. Appellants
al so state that Phillip suggested that Cepero-Rivera should resign
and | eave his post to a PDP enpl oyee, and that Diaz suggested that
Cepero-Rivera change his party affiliation to the PDP. This type
of evidence can serve to show that the proffered nondiscrimnatory
basis for an enployee's dismssal was only pretext. However ,
given the gravity of the charges against Cepero-Rivera, and the
fact that they are based on his own adm ssions that he possessed
confidential personnel information, this evidence fails to
denonstrate that political discrimnation was nore |likely than not
a notivating factor in his dismssal.

Appel l ants' argunments that the charges agai nst Cepero-
Rivera were tine-barred also fail to convince us that defendants
reasons for Cepero-Rivera s dismssal were nmere pretext,
particularly as they do not reach the primary charge of personnel
file msuse. Appel lants' only remaining argunments address
irregul ar procedures followed in the course of his dismssal
However, these argunments do not relate to the grounds for Cepero-
Rivera's dism ssal. W consider these argunents in our discussion

of his due process clains.
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D. Due Process Claims

Appellants additionally claim that Cepero-Rvera's
di sm ssal violated his procedural due process rights. There is no
di spute between the parties that Cepero-Rivera was a career
enpl oyee, and as such was entitled to "notice and a neaningfu

opportunity to respond prior to termnation." Figueroa-Serrano v.

Ranpbs- Alverio, 221 F.3d 1, 5-6 (1st Cr. 2000) (quotations

omtted). Before a career enployee is discharged, he is "entitled
to oral or witten notice of the charges against him an
explanation of the enployer's evidence, and an opportunity to

present his side of the story." Cleveland Bd. of Educ. .

Louderm |Il, 470 U. S. 532, 546 (1985). "To require nore than this
prior to termnation would intrude to an unwarranted extent on the
governnment's interest in quickly renoving an wunsatisfactory
enpl oyee. " Id.

The process leading up to Cepero-Rivera' s termnation
began wi th Fagundo's January 2, 2002 |letter in response to Cepero-
Ri vera's Septenber 24, 2001 letter arguing for a salary increase
and al | egi ng gender bias in favor of femal e enpl oyees. In addition
to responding to his request and allegations, the letter inforned
Cepero-Rivera: (1) that he was under investigation for possible
violation of PRHA regul ations, because he had used confidentia
per sonnel docunments for personal benefit; (2) that Fagundo i nt ended

to file charges against himthat could result in the term nation of
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his enploynent; (3) that he had the right to a pre-term nation
hearing; and (4) that an informal hearing would take place on
January 18, 2002 in the Ofice of the Legal Counsel's library,
where he could present his version of the facts and show cause as
to why disciplinary neasures shoul d not be instituted agai nst him?2
On January 10, Cepero-Rivera responded with a letter in which he
answered a nunber of the all egations agai nst hi mand request ed nore
i nformati on about others. He al so requested that the infornal
heari ng schedul ed for January 18 be continued to a | ater date. No
one in the PRHA adm nistration responded to this letter, and on
January 17, Cepero-Rivera addressed a note to Fagundo asserting
that the January 2 letter did not state the tinme of the hearing,
and "[t]hus, [he was] handing in these docunents as evidence of
[ his] appearance in witing to the informal hearing.” Ceper o-
Rivera did not attend the January 18 informal hearing, and on
February 22, Executive Director Fagundo sent a letter officially
di schargi ng Cepero-Rivera fromhis position.

Appel | ant s cl ai ns t hat this procedure was

constitutionally deficient in a nunber of ways. First, appellants

2 Cepero-Rivera clains this notice was deficient for, anbng ot her
reasons, its failure to state the tinme of the schedul ed hearing.
However, he does not claimto have made any attenpt to find out the
time of the hearing. In fact, it seens the first tine he nmentioned
the failure to specify atinme was in the note he wote to Fagundo
the day before the schedul ed hearing, in which he stated that he
woul d not attend. Li ke the district court, we assune that this
i nformati on coul d have been easily obtained, and we do not consi der
its omssion to be a fatal flaw in the notice provided.
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seemto clai mthat Cepero-Rivera was not provided sufficient notice
of the facts underlying the allegations for which he mght be
di sm ssed. After a thorough review of the record, we find that
appel l ants overstate this claim At the outset, we note that the
princi pal allegations against Cepero-Rivera related to his use of
confidential personnel docunents, which, in one instance, he
appended to a nenorandum regardi ng defendant Phillip and, in the
ot her, he stated he possessed in his letter of Septenber 24, 2001.
These facts underlying the violation of the PRHA's Disciplinary
Measures Handbook infraction 37 -- the only infraction that
defendants claimallows for term nation after a single violation --
were clearly laid out in Fagundo's January 2 letter. Al though we
agree that the factual under pi nnings of the acconpanying
al l egations |acked the specificity included in the nost serious
al | egations, we do not find that they fall bel owthe constitutiona

basel i ne. See, e.q., Brasslett v. Cota, 761 F.2d 827, 836 (1st

Cr. 1985) (finding no due process violation even where an enpl oyee

was notified of the possibility of discharge during the sanme "one
hour conference"” that constituted his informal hearing).

Nor do we see any nerit in Cepero-Rivera s clains
regarding his request for a continuance. At no time did Cepero-
Ri vera assert that he could not attend the informal hearing on the

schedul ed date. Rather, his request was apparently based entirely

on his belief that he needed nore specific facts in order to craft
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a defense. However, in his zeal to defend hinself, Cepero-Ri vera
may have m sunderstood the nature of a pre-term nation hearing.
Due process requires only that the pre-term nation hearing ful fil

the purpose of "an initial check against m staken decisions --
essentially, a determnation of whether there are reasonable
grounds to believe that the charges against the enpl oyee are true

and support the proposed action.” Loudermll, 470 U S. at 545-46.

As evidenced by his own thorough witten responses to the
al l egations against him Cepero-Rivera was given anple notice of
the bases for the term nation proceedi ngs agai nst him

Al t hough the PRHA failed to nake any response to Cepero-
Rivera's request for a continuance, combn sense and Cepero-
Rivera's own note of January 17 indicate that he knew that the
hearing was still set for January 18. In fact, in that note
Cepero-Rivera stated that he was submitting his case in witing
rather than appear in person at the informal hearing. c.

Mercado-Alicea v. P.R TourismCo., 396 F.3d 46, 53 (1st Cir. 2005)

(finding that where plaintiff failedto attend his i nformal hearing
after multiple reschedulings, defendants "did not violate
[plaintiff's] due process rights when his inability to present his
side of the story was due to his failure to participate”). Wiile
it is regrettable that the PRHA did not respond to Cepero-Rivera's
request for a continuance and for additional facts, we have

explained that "the Constitution requires only an initial check
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agai nst erroneous decisions, not that the state follow best
practices." O Neill v. Baker, 210 F.3d 41, 49 n.10 (1st GCr.
2000). In this case, Cepero-Rivera was given an opportunity to
attend an informal pre-termnation hearing; he sinply chose to
present his arguments in witing. Due process requires nothing
nore fromhis enployer at that stage.

III. Conclusion

For the foregoing reasons, we affirmthe decision of the
district court.

Affirmed.
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