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BOUDIN, Chief Judge. This is a set of consolidated

appeals by five lawers and two law firns from orders of the
district court revoking the pro hac vice status of two of the
| awyers and meking adverse findings yet to be described, wth
sanctions, based on viol ations of pertinent ethical rul es and ot her
constraints on attorney practice. Pertinent |litigation dates back
to 1987 but the principal events wunderlying this appeal are
di scussed in greatest detail in three decisions in this case.?

We begin with a skel eton outline of the events. |n 1987,
Joseph Fratus and others brought a diversity suit ("the Anmerco
case") against Joseph Obert and others in the federal district
court of the District of Rhode Island to recover for injuries

arising out of an autonobile accident in 1985. See Fratus v.

Anerco, CA No. 87-364-b. See also Fratus v. Anerco, 575 A 2d 989

(R 1. 1990) (on certification to the Rhode |Island Suprene Court).
Fratus had been hit by a rented U-Haul truck driven by Cbert, who
was then working for Anerican Drywall Conpany, driving incident to
his enpl oynent. Republic Wstern Insurance Conmpany was U Haul's

i nsur er.

!vert v. Republic W 1Ins. Co., 190 F. Supp. 2d 279 (D.RI.
2002) (decision on disqualification); 264 F. Supp. 2d 112 (2003)
(magi strate judge's report and recomrendation on violations and
sanctions); 264 F. Supp. 2d 106 (2003) (rmenorandum and order of
district court on violations and sanctions). See al so Sankaran
aff. excerpted in the appendi x to this decision (“Sankaran aff.”).
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In the Anerco case, presided over by then-Chief Judge
Francis Boyle, the jury awarded the Fratuses over $3 million
agai nst Obert, Drywall and U Haul, but U Haul was thereafter
excul pated under state |aw. Republic Western was neverthel ess
deened liable for mninmum insurance coverage under Rhode Island
| aw, which was then $25, 000.

In 1994, new litigation ("the Fratus case") devel oped in

the district court, again before Judge Boyle. See Fratus .

Republic W Ins. Co., 963 F. Supp. 113 (D.R 1. 1997), aff’d in part

and remanded, 147 F.3d 25 (1st Cr. 1998). Fratus clai ned that

Republic Western owed $25, 000 under mandat ory insurance coverage,
Interest on the entire Anerco judgnment agai nst Qobert, and further
paynments based on certain Republic Western unbrell a policies issued
to U-Haul that allegedly nade Cbert an insured. Judge Boyle found
in Fratus’ favor on the first two clainms but not on the third. On
cross-appeals, this court wupheld the interest award wth an
adj ust mrent but remanded for further proceedings on the unbrell a-
policy coverage issues.

On remand, the case was randomy reassigned to Judge
Ronal d Lagueux, Judge Boyl e having taken inactive senior status.
There was extensive further discovery relating, inter alia, to the
coverage issue and the alleged back-dating of an endorsenent by
Republic Western. After two years and shortly before trial,

Republic Western settled with the Fratuses— but w thout any rel ease



of the Fratuses’ clains against Obert—1|eaving Oobert still liable
for the unpaid portion of the original judgnent in the Anerco case
as identified above.

On July 3, 2001, oert filed the present lawsuit ("the
Qbert case") in the federal district court in Rhode |Island agai nst
Republic Western and others, claimng, inter alia, that the insurer
al l egedly breached various duties to Cbert. On the sane day,
Republic Western filed an action in the federal district court in
Massachusetts seeking a ruling that Qbert was not an insured under
the previously nentioned unbrella policies issued by Republic
Western to U Haul. The latter action was assigned to Judge
Nat haniel Gorton, then sitting in Wrcester, Mssachusetts.

When the Qbert case was filed in Rhode |Island, Republic
West ern obtai ned representation fromthree | awers fromthe Boston
of fice of Greenberg Traurig, who appeared pro hac vice: Rober t
Sher man, Roderick MaclLeish, Jr., and Annapoorni Sankaran. Two
other |awyers, Elizabeth Noonan and Todd Wite, both of the
Providence firm of Adler, Pollock & Sheehan, acted as | ocal
counsel . Qbert was represented primarily by Max Wstow of the
Provi dence firmof Wstow & Barylick

The Qbert case was randonly assigned to Judge Mary Lisi,
but two days later Cbert's attorney filed an anmended civil cover
sheet designating the two earlier lawsuits (the Anerco and Fratus

cases) as related cases. 190 F. Supp. 2d at 287; 264 F. Supp. 2d



at 119-20. The clerk's office then reassigned the Obert case to
Judge Lagueux, who had succeeded Judge Boyle in the Fratus case.
190 F. Supp. 2d at 289; 264 F. Supp. 2d at 120. Republic Western's
counsel apparently were not sent the amended cover sheet or
i mMediately notified of the transfer and were unaware of the
precise way in which the transfer had cone about.

On August 3, 2001, Obert filed a notion in the Obert case
for atenporary restraining order and prelimnary injunction to bar
Republic Wstern from pursuing its lawsuit in Massachusetts.
Wthin a couple of days, Sankaran was advi sed by W stow t hat Judge
Lagueux had sumoned counsel to appear on August 9, 190 F. Supp. 2d
at 293; 264 F. Supp. 2d at 114; the defense teamhad only recently
| earned that Judge Lagueux was now in charge of the case. On
August 9, Sankaran, MaclLei sh and White attended t he conference held
i n Judge Lagueux's chanmbers. 190 F. Supp. 2d at 293; 264 F. Supp.
2d at 114. Wstow, representing Cbert, and attorney Fred Pol acek,
representing Fratus, were also present. 190 F. Supp. 2d at 293.
It was Judge Lagueux's practice to neet pronptly with counsel when
a TRO was sought. 190 F. Supp. 2d at 293. No court reporter was
present.

The descriptions of the August 9 conference vary in
certain respects—each of the five lawers later filed an
affidavit, and Judge Lagueux's recollection appears in his own

| ater decision, 190 F. Supp. 2d at 293-95--but certain core events
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are undi sput ed. Wstow spoke at sonme length as to why the
litigation belonged in Rhode Island; Judge Lagueux made clear his
agreenent, authorizing Wstowto so represent Judge Lagueux's vi ews
to Judge Gorton;? and Judge Lagueux expressly declined to issue a
TRO and said that he would hold the notion for a prelimnary
injunction in abeyance, pending Judge Gorton's decision as to
whet her to transfer or dismss the Massachusetts action. 190 F.
Supp. 2d at 293; 264 F. Supp. 2d at 115, 116.

The bal ance of the conference is harder to reconstruct.
MacLei sh inquired as to howthe present case cane to be assigned to
Judge Lagueux, 264 F. Supp. 2d at 116, who replied that they were
rel ated cases. See Sankaran aff’d § 13. MaclLeish al so sought to
expl ain how the policy endorsenent limted Obert's coverage while
Judge Lagueux resisted any effort to pursue this issue, noting that
Republ i ¢ Western had previously m sbehaved in relying upon a back-
dated endorsenment in the earlier Fratus litigation before Judge
Lagueux. 190 F. Supp. 2d at 293-94; Sankaran aff’'d T 14.

Thereafter, on Septenber 5, 2001, Republic Western filed
a notion asking Judge Lagueux to recuse hinself under 28 U S. C
8§ 455(a) (2000) on the statutory ground that “his inpartiality

m ght reasonably be questioned” or, alternatively, to retransfer

2Judge Lagueux recol |l ects that he said he "coul d" hinself cal
Judge Gorton but would leave it to counsel to report his views;
three defense counsel say they understood that Judge Lagueux was
goi ng to nake such a call. Wstow and Pol acek were in accord with
Judge Lagueux's recol |l ection.
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the case to Judge Lisi. Supporting nenoranda relied primrily
(1) on the appearance of the assignnent of the case to Judge
Lagueux al |l egedly in contravention of local rules, (2) oncriticism
by Judge Lagueux of Republic Western in the prior litigation,? and
(3) on the TRO prelimnary injunction proceedings and Judge
Lagueux’ s supposed refusal to all ow MacLei sh to defend neani ngfully
agai nst Cbert's notion.

The notion and the supporting nenorandum bore the nanes
of all five defense counsel and both law firnms and the signatures
of both MacLei sh and Noonan. They were supported by a concl usory
affidavit from a Republic Wstern officer questioning Judge
Lagueux's inpartiality and by the Sankaran affidavit--excerpted in
the appendix to this opinion--primarily describing the events at
t he August 9 conference (which the affidavit called a "hearing").

On November 1, 2001, Judge Lagueux heard argunent on the

]3ln the earlier remand proceeding i n Fratus, Judge Lagueux had
stated to Republic Western counsel during a hearing on May 25, 2000
(the enphasis is added):

Therefore, this notion to assert this counterclaim
for reformation is really frivolous. And if you'd done
your research, you would have known that i[t] was
frivolous. At the appropriate tinme inthis case, | wll
deal with that issue. Republic Western, it seens to ne,
clearly has been dragging its feet and delaying the
ultimate resolution of this case, and is conpletely in a
state of lack of cooperation in doing that. And | think
sanctions wll be in order when this case is finally
concluded. [|'myvery troubled by their attitude in this
case. Continual notions for sunmary judgnent. And the
day of reckoning will cone.
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notion to disqualify, thereafter informng counsel fromthe bench
that he was going to deny the notion. On March 29, 2002, the judge
rel eased a detailed opinion and order, 190 F. Supp. 2d 279,
formal |y denying the notion to disqualify or transfer and ordering
the three Massachusetts def ense counsel to show cause why their pro
hac vice status should not be revoked. GCiting several Rhode Island
ethics rules,* Judge Lagueux found that the notion to disqualify
and supporting affidavit were "prima facie" a violation. [d. at
300. The court also invited Wstow to nove for sanctions. |1d.
Judge Lagueux referred the show cause order and the
sanctions notion filed by Wstow to Magi strate Judge Hagopi an, who
held a two-day evidentiary hearing in June 2002. On January 17,
2003, the mmgistrate judge issued a report and recomrendati on
whi ch Judge Lagueux adopted with m nor nodifications and appended
to his own brief decision dated May 28, 2003. 264 F. Supp. 2d at

112. The deci sion found that MuclLei sh and Sankaran had vi ol at ed

|l ocal ethical rules and that all five defense counsel and their

“Under Local Rule 4(d) of the United States District Court for
the District of Rhode Island, the Rules of Professional Conduct of
t he Rhode | sl and Suprene Court are the standard of conduct for al
attorneys practicing before the federal district court in Rhode
I sl and.
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firmse had violated Rule 11.° Al were held responsible for about
$31,000 in attorneys' fees payable primarily to W stow.

In 2004, the parties settled the underlying litigation,
and the settlenment included the paynent of attorneys' fees. The
under |l yi ng case has now been dismssed. Al five defense counsel
and their law firnms have now appealed fromthe orders relating to
their conduct. |In these appeals, the defense counsel and their | aw
firms are concerned centrally with the district court's findings of
et hi cal and other violations.

The settlement of the case noots the only sanctions
i nposed--the award of attorneys' fees and the revocati on of pro hac
vi ce status. However, given the substance of the wunderlying
rulings, the reputations of counsel are affected by the findings
t hat i ndividual counsel and their firnms violated state ethics rul es
or Rule 11, the Rule 11 violations in this case being closely
related to the ethics rulings. An affidavit from one of the
counsel wunderscores the serious practical consequences of such
findings. This is sufficient to avoid nootness. See Friedman v.

Shal ala, 46 F.3d 115, 117-18 (1t GCir. 1995) (collecting cases).

°l'n addition to ethical rules and Rule 11, the nmgistrate
judge alsorelied tersely on 28 U.S.C. § 1927 (2000), which permts
sanctions for “unreasonably and vexatiously” mul tiplying
litigation. Although its standards differ slightly fromthose of
Rul e 11, see Cruz v. Savage, 896 F.2d 626, 632 (1%t Cir. 1990), what
our decision says about Rule 11 applies equally to section 1927.
For sinplicity, we refer only to the forner.
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The Supreme Court has instructed that review of orders
under Rule 11 is for “abuse of discretion,” but it has also said
that this enconpasses correction of “legal error” or “clear error”

as to fact findings. Cooter & Gell v. Hartmarx Corp., 496 U. S

384, 402 (1990). Such standards are famliar and no reason is
apparent why review of overlapping ethics rulings should be

mar kedly different. See In re Cordova-Gonzal ez, 996 F.2d 1334,

1335 (1%t CGir. 1993) (applying abuse-of-discretion standard to
revi ew of disbarnent).

W start with the nost serious finding, nanely, that
Sankaran filed an "untruthful" affidavit, which MacLei sh adopted
as his own in noving to recuse Judge Lagueux. That finding was the
basi s for hol di ng that both counsel had vi ol ated vari ous provi si ons
of the Rhode Island ethical rules. 264 F. Supp. 2d at 116, 117
That finding was also a ground for concluding that both of these
counsel, and counsel White, had violated Rule 11, specifically, by
filing an affidavit that "had no basis in fact." [d. at 121.

“Untruthful” in the context of the Rhode Island ethical

rul es means knowingly false. RIRPC 3.3(a)(1); In re Schiff, 684

A 2d 1126, 1127 (R 1. 1996). 1In our view and upon this record, the
affidavit was not knowingly false as to any material fact, although
one of the statenents may well have been factually inaccurate and
another was a dubious and wunattractive piece of |awer

characteri zati on. Four different statenments were identified as
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factually fal se by the nmagi strate judge, Judge Lagueux or both. W
consi der them one by one.

First, both judges were highly critical of Sankaran's use
in her affidavit of the word "hearing"” to describe the chanbers
conference at which Judge Lagueux denied the nmotion for a TRO
Probably the judges thought that use of the termlent an edge to
the further suggestion that McLeish had not been allowed to
present his case. But the term "hearing"” is comonly used to
descri be oral argunent on a notion. See, e.qg., Fed. R Gv. P
12(d) (referring to oral argunents on notions as “hearings”); R I.
US DC Loc. R 12(b)(sane).

Her e, Judge Lagueux di d sumon the | awyers and (reserving
for a nonent MaclLeish's claim that he was cut off) did hear
argunment fromcounsel, making clear his own (Judge Lagueux’s) view
that the case belonged in his court. He said he would not grant
the TRO and would hold the prelimnary injunction notion in
abeyance but nade clear that the Massachusetts suit ought not
proceed. Plenty of lawers would call this a hearing, albeit an
i nformal one, and no bl anme attaches to Sankaran for her use of the
term"hearing."

The second criticized assertion is the affidavit's
statenent that "Judge Lagueux also declined to allow Republic
Western’s counsel a neaningful opportunity to be heard on the

notion for a tenporary restraining order and the issue as to
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whet her the case should be in Rhode Island or Massachusetts."
Sankaran aff’d § 12. The magi strate judge found this statenment to
be "intentionally fal se, designed solely to mslead the court.” W
think it is nore fairly described as an unsound piece of |awer
advocacy rather than a |lie about a fact.

What appears to have happened at the hearing is that
Wstow argued at |length that the dual |aw suits bel onged i n Rhode
I sl and. Judge Lagueux made clear his agreenent and that Judge
Gorton should be thus informed, no TRO was required; he also
referred unfavorably to Republic Western's conduct in the Fratus
suit after MacLei sh had attenpted to argue the nerits of that case,
but the judge perm ssibly rebuffed this attenpt to pursue an i ssue
that had little or nothing to do with the venue issue or the
noti ons before him On this prem se, Sankaran's statenent that
MacLei sh was denied "a neaningful opportunity to be heard" is
sinply tendentious characterization.

The third all eged untruth was Sankaran's statement that
in the course of the conference Judge Lagueux said "that he was
going to call Judge CGorton" to request the transfer. This, too,
the magi strate judge says, was asserted "falsely” and "in an effort
to mslead the Court.” Wiy Sankaran’s statenent mattered is
uncl ear. Everyone agrees that Judge Lagueux said that Wstow could

convey his position to Judge Gorton; possibly the notion that Judge
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Lagueux woul d call hinself suggested to defense counsel (although
certainly not to us) an unbecom ng enthusiasmfor the result.

Anyway, defense counsel assert that they understood Judge
Lagueux to say that he would call Judge Gorton while the
plaintiff's counsel, supported by Judge Lagueux, heard Judge
Lagueux say only that he could call Judge Gorton. The latter is
very |ikely what Judge Lagueux sai d, since "coul d* nakes nore sense
than "woul d* where Wstow was delegated to deliver the nessage.
But on this record Sankaran cannot be found to be Iying when,
supported by two witnesses (and on a point of trivial or no
| nportance), she says she heard "woul d" or its equival ent.

W turn now to the finding of inproper notive. As to
bot h Sankaran and MaclLei sh, the nagistrate judge said in identica
| anguage t hat her preparation, and his use, of Sankaran's all egedly
"untruthful" affidavit was "cal cul ated and desi gned solely for the
pur pose to judge-shop.” Yet while “judge shoppi ng” nay be i nproper
in some contexts, the very purpose of a notion to recuse is to
secure a different judge.

There is no finding here, nor any evidence for that
matter, that any of the | awers | acked belief in the nmerits of the
notion or possessed any purpose other than to secure recusal
I ndeed, all five lawers joined the nption, apparently after
ext ensi ve di scussion; but the magi strate judge did not even suggest

that three of them were inproperly notivated. The notion woul d
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have been nadness, and not nerely foolish, unless counsel believed
that it m ght be granted.

This brings us finally to the |least serious, but best
grounded, of the charges agai nst defense counsel, nanely, that the
notion to recuse in this case was objectively frivolous and so

grounds for Rule 11 sanctions. Business GQuides, Inc. v. Chromatic

Communi cations Enters., Inc., 498 U S 533, 548 (1991).°¢

Effectively, the notion and supporting papers said or inplied that
Judge Lagueux had (1) disparaged the credibility of Republic
Western, (2) ignored local rules on rel atedness, (3) expressed
willingness to talk directly with Judge Gorton, and (4) ruled on
the TRO notion with undue haste and informality and w thout giving
MacLei sh an adequate opportunity to present the defense case.

As to the first charge, Judge Lagueux's comments were
based on what he had learned in presiding over related litigation
(the Fratus case). The law is well settled that, absent quite
unusual circunstances, a judge cannot be recused for views forned

on the basis of what he learned in court. Liteky v. United States,

510 U. S. 540, 550-56 (1994); United States v. Voccola, 99 F.3d 37,

42 (1st Cr. 1996). H's coments were perhaps an om nous signal,

®Al t hough one of the Rhode Island ethics rules uses a
frivol ousness standard akin to Rule 11, Rhode Island’s own Rule 11
uses a subjective standard, see Forte Bros. v. Ronald M Ash &
Assocs., 612 A 2d 717, 724 (R 1. 1992), and the two Rhode Isl and
rul es have been read together, see Gol dberg v. Witehead, 713 A 2d
204, 205 (R . 1998).
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but neither lawers nor litigants are entitled to tabula rasa

j udges.

The second claim-that it mght appear that the court
ignored | ocal rules governing assignnments-—-was also without any
nerit. Yes, the assignnment to Judge Lagueux after the initial
assignment to Judge Lisi mght initially have perplexed counse
before the revised civil cover sheet had been furnished to defense
counsel ; but that sheet was in defense counsel's hands before the
notion to recuse was filed. And while defense counsel apparently
i nquired of the court clerk about case assignnent policy, there is
no claimthat counsel ever asked how the reassi gnnment had occurred
in this case. Sankaran aff’'d T 6.

Def ense counsel were free to argue that Fratus and Qbert
were not "rel ated"--either because the overlap was not sufficient
or because, based on counsel's reading of the back of the civi
cover sheet, Fratus was not related because no |onger a pending
case. But whatever the nerits of these argunents, and few judges
woul d take them very seriously given the underlying policy, their
rejection by a judge would hardly | eave any reasonabl e appearance
of partiality.

Equal I y unsound i s any notion t hat any appearance of bi as
was inplied by Judge Lagueux's willingness to talk directly to
Judge Gorton. The law as to such judge-to-judge contacts about

procedural issues is not well developed; and, despite defense
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counsel's invocation of the sinister phrase "ex parte," judge-to-
j udge contacts are not subject to the sane general ban as contacts
bet ween judge and one side's counsel in the absence of the other.

See Code of Conduct for United States Judges, Canon 3A(4) comment

(stating that proscription against ex parte conmunications "does
not preclude a judge fromconsulting with other judges").

Finally, we cone to the claimthat Judge Lagueux did not
of fer defense counsel a fair opportunity to defend. Even if we
assune arguendo that Judge Lagueux made clear his views on the
transfer before MacLei sh ever rose to speak, cf. Sankaran aff’d
11, no basis for urging recusal was created. Judges often express
an initial |eaning even before anyone speaks or right in the mddle
of an argunent. It is then up to dissatisfied counsel to dissuade
the judge fromthat initial |eaning.

So far as we can tell, it appears that McLei sh inquired
into how the case cane to Judge Lagueux, 264 F. Supp. 2d at 116,
and apparently was told, correctly, that it was because it was
related to Fratus. MacLei sh al so sought to show, by tendering the
buff copy of the insurance form that Cbert was not covered by the
unbrella policies. 190 F. Supp. 2d at 294. MacLeish was entitled
totry to raise the subject; but it was not relevant to the TRO or

the transfer and the judge was not required to entertain argunent

on the point.
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We are left, then, with the question whether the notion
to recuse, although poorly supported and sure to fail, was
frivolous within the meaning of Rule 11. The rule requires, inter
alia, that counsel's proffered positions nust be "warranted by
existing law or by a nonfrivolous argunent for the extension,
nodi fication, or reversal of existing |aw or the establishnent of
newlaw." Fed. R Cv. P. 11(b)(2). O course, what is “existing
law’” or a “nonfrivolous” argunment for extension is sonetines
debat abl e.

In defense of their notion, defense counsel could fairly
argue that the “appearance” standard in 28 U S.C. 8 455 is itself

i nherently vague. See In re United States, 158 F.3d 26, 31 (1

Cr. 1998). Further, judges thenselves differ; some recuse only
with reluctance, stressing their “duty to sit,” while others recuse
t hensel ves nore liberally out of an abundance of caution. See

United States v. Snyder, 235 F.3d 42, 46 (1t Gr. 2000). And

sonmetimes a nultiplicity of small grounds will persuade even t hough

each alone is weak or insufficient. In re Martinez-Catala, 129

F.3d 213, 221 (1st Cr. 1997).

At the same tinme, this notion--for reasons already
st ated— had no chance of success. Many judges would sinply have
denied it, explained why it was without nerit, and noved on; for
obvi ous reasons, judges need to be specially cautious in chilling

notions to recuse which by necessity nust often focus upon the
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judge’s own perceived conduct or relationships. Still, had Judge
Lagueux i nvoked Rul e 11 and required a srmall paynment to plaintiff's
counsel for having to wite a response, this m ght well have passed
nmust er under an abuse of discretion standard.

However, it is unrealistic in the extreme to treat the
present sanctions order, inrelationtoits Rule 11 findings, as if
it concerned only a tinme-wasting notion, filed in good faith but
obj ectively hopel ess. Counsel every day file notions that are
hopel ess, just as they make hopeless objections in trials and
hopel ess argunents to the judge. Perhaps a court could sanction
counsel under Rule 11 for many such hopel ess notions, but doing so
routinely would tie courts and counsel in knots.

In this case, the show cause order was pronpted not by a
concern that the recusal notion was objectively hopeless and so
wasted a few hours but by what were perceived to be deliberate
m srepresentations. 190 F. Supp. 2d at 299. This was the explicit
and central concern of the show cause order. A judge is entirely
warranted in pursuing suspected lies by counsel —probably this is
done too rarely—but it is virtually certain that this show cause
order woul d not have been i ssued absent the suspicion of deliberate
f al sehoods.

More inportant, the magistrate judge's report and
reconmendati on, which provide the only extensive rationale for the

final sanctions order, are perneated by the explicit findings of
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deliberate m srepresentations. These findings conprise the
groundwork for the ethical violations but they also form part of
the basis for Rul e 11 sanctions agai nst three of the attorneys; and
they color the criticismof the other two who are taken, albeit
unwittingly, to have filed a notion based upon deliberate
fal sehoods. 264 F. Supp. 2d at 116, 117, 121.

What ever alternative order m ght have been witten, this
sanctions order is effectively about fal sehoods eveninits Rule 11
phase; and the finding of lies, together wth the $30,000
sanction, gives the order a cast, and the Rule 11 findings a
gravity, that go far beyond any notion that the recusal request
had no chance of success. Because there were no proven lies, we
think that the Rule 11 findi ngs cannot stand even through we agree
that the notion was objectively hopel ess.

To overturn the findings is not to excuse the notion's
content. Despite our conclusion that the notion told no literal
lies, it did by innuendo cast the assignnent of the case to Judge
Lagueux in a sinister light; and it inplied that the court had
unfairly treated defense counsel in the chanbers conference by
| mproperly prejudging the transfer issue and cutting off rel evant
argunent. Neither the i nnuendo nor the inplication has been borne
out .

The constraints of Rule 11 are one thing; proper self-

restraint, even in the course of zealous advocacy, is sonething
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el se. Any conpetent cross-exam ner knows that, wthout telling
lies, one can often nmanage unfairly to inpugn the integrity of an
honest wi t ness. It is particularly a matter of regret that the
unfounded insinuations in this case were directed at a judge well
known both for his probity and for his uncommon ability.

The orders under review are nodified to strike the
determ nations of violations of ethical rules, Rule 11 and 28
U S.C. 8§ 1927 by defense counsel and their law firns.

It is so ordered.
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APPENDIX

Pertinent excerpts from the affidavit of Attorney

Sankar an:

6. On August 9, 2001, | went into the civil
clerk’s office at the United States District
Court for the District of Rhode Island and
asked the clerk at the counter how cases were
assigned upon filing. The clerk told ne that
cases are randonmly assigned to judges at the
time of filing based on a conputer program
used by the office. On August 14, 2001,
called the civil clerk’s office at the United
States District Court for the District of
Rhode I sl and and asked under what
ci rcunstances a case could be reassi gned once
it had been assigned to a particular judge
pursuant to the conputer program |  was
informed that a case cannot be transferred to
another judge unless the judge originally
assi gned makes such a request.

7. True and accurate copies of a letter from
St ephen Sheehan, counsel for Joseph Obert
(“Qoert”), tothe United States District Court
for the District of Rhode Island civil clerk’s
office dated July 5, 2001, and the Anended
Cvil Action Cover Sheet are attached hereto
as “Exhibit E.” On August 17, 2001, M.
MacLeish and | <called M. Wstow on the
t el ephone to inquire about the circunstances
surrounding the Anended G vil Action Cover
sheet . M. Wstow refused to provide an
expl anat i on.
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9. On August 3, 2001, Qbert filed notion for
a tenporary restraining order and prelimnary
injunction in this case. Elizabeth MDonough
Noonan, |ocal counsel for Republic Wstern
informed nme that she received the notion on
August 6, 2001. On Tuesday, August 7, 2001, I
received a telephone call from M. Wstow
informng me that the hearing on the notion
for a tenporary restraining order would take
place on August 9, 2001, at 2:00 p.m
Republic Wstern filed its opposition to
Qoert’s notion on August 9, 2001, wth
acconpanyi ng affi davits.

10. On August 9, 2001, I, along with M.
MacLei sh of Greenberg Traurig LLP, and Todd
Wiite, Esq., of Adler Pollock & Sheehan, P.C.,
appear ed on behal f of Republic Wstern for the
hearing on the notion for a tenporary
restrai ning order. Al so present were M.
Wstow representing Obert and Fred Pol acek

Esquire, representing Joseph Fratus, Stephanie
L. Fratus and Carissa M Fratus (collectively
“the Fratuses”). The hearing on Obert’s
notion for a tenporary restraining order was
not held in Judge Lagueux’s courtroom but
rat her in Judge Lagueux’s chanbers without a
st enogr apher. In addition to Judge Lagueux
and counsel for the parties, there were two
other individuals present at the hearing in
chanbers who appeared to be enployed by the
Court.

11. Whien the hearing began, Judge Lagueux
allowed M. Wstow to present his argunent.
M. Wstow s presentation took approximately
twenty (20) m nutes. At the conclusion of M.
Wstow s presentation, Judge Lagueux stated
that he would hold OQobert’s notion in abeyance
pending the decision of Judge Gorton on
Qoert’s notion to dismss and/or transfer in
the case styled Republic Western Insurance
Company v. Joseph Obert, United States
District Court for t he District of
Massachusetts G vil Action No. 01-40125 NMG
(hereinafter the “Massachusetts Coverage
Action”). Judge Lagueux also stated that he
was confident that Judge Gorton woul d transfer
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the Massachusetts Coverage Action to Rhode
| sland and gave counsel for Obert perm ssion
to represent to Judge Gorton that Judge
Lagueux thought t hat the Massachusetts
Coverage Action belonged in Rhode Island. In
addi tion, Judge Lagueux stated that he was
going to call Judge Gorton on the tel ephone
and tell himto transfer the case.

12. During the hearing, Judge Lagueux
repeat ed several tines, w thout discussingthe
merits as to why, “This case belongs here.”
Judge Lagueux never substantively discussed
the matters of venue and appropriate forum
which were raised in the papers filed by
Republic Western. Judge Lagueux al so decli ned
to allow Republic Wstern's counsel a
nmeani ngf ul opportunity to be heard on the
notion for a tenporary restraining order and
the issue as to whether the case should be in
Rhode | sl and or Massachusetts.

13. Also during the hearing, M. MclLeish
i nquired as to how t he Rhode I sl and Action was
assigned to Judge Lagueux. Judge Lagueux
stated that he was offered the case because he
was involved in related matters. He al so
stated that he was the only judge who knew
anyt hi ng about the case.

14. During the course of the hearing, M.
MacLei sh attenpted to show Judge Lagueux the
actual “Buff Copy” of the Rental Contract
signed by Obert. Following a brief exchange
regardi ng the docunent, Judge Lagueux stated
t hat Republic West ern has made
m srepresentations and fal se statenents in the
past. Judge Lagueux al so repeated again that
the case belonged in Rhode Island, again
wi t hout presenting any reasons as to why and
wi t hout allowi ng Republic Western to be heard
on the matter, and stated that he was going to
see this case to the end.
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