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LYNCH, Circuit Judge. This case raises two issues of

i nportance to the admnistration of Medicaid funds for nedically
under served popul ations. The first is whether the health centers
servi ng those popul ati ons have enforceable rights to sue, under 42
US C 8§ 1983, to obtain an injunction requiring that nonies
(call ed wraparound paynents) be paid as they becone due. The
second is how a federal court hearing such a prospective claim
shoul d proceed when parallel litigation is proceeding in a state
court, seeking danages for past overdue paynents and ot her relief.
O course, due to the Eleventh Amendnent to the United States
Constitution, suits for such past damages may often only be brought
in state court. And so, in the world of Medicaid paynents, such
parallel suits are not unconmmon.

Here, the Secretary of Health for the Commonweal th of
Puerto R co, Johnny Rullan, appeals fromthe grant of a prelimnary
I njunction that forced himto nake a prospective interim Mdicaid
rei mbur senent paynment to the plaintiff health center, Concilio de
Salud Integral de Loiza, Inc. ("Loiza"), for the first quarter of
2005.% It is undisputed that the Secretary has not, to date, been
in conpliance with the special Medicaid rei nbursenent requirenents
applicable to federally-qualified health centers (FQHCs) Iike

Loi za, which provide care to nedi cally underserved popul ati ons. 42

'The other plaintiffs to this federal action, R o G ande
Community Health Center and Dr. Jose S. Belaval, Inc., are not
parties to this appeal.
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U S.C. 88 1396a(bb). As a result of the Secretary's nonconpliance
with these requirenents, the plaintiff Puerto Rico FQHCs all eged
t hey were experiencing financial problenms and Loi za, in particul ar,
alleged that it was facing inmmnent foreclosure and bankruptcy.
The Secretary did not seriously deny this.

Nonet hel ess, the Secretary argues that the prelimnary
injunctive relief given here was i nappropriate. He argues that (1)

the district court shoul d have abstai ned, under Younger v. Harris,

401 U. S. 37 (1971), from granting relief, because of a pending
| ocal court action on simlar issues; (2) there is no action to
enforce the rel evant provisions of the Medicaid | aw under 42 U S. C
8§ 1983; and (3) the district court otherw se abused its discretion
in granting the injunction because relief was noot and for other
reasons.

We affirm Younger does not apply to the sort of ongoi ng
| ocal court action at issue here. The exceptional circunstances
necessary for abstention due to the nere presence of a paralle

state court action, under Col orado Ri ver Water Conservation Di st.

v. United States, 424 U. S. 800 (1976), are absent. There is an

i nplied action under section 1983 to enforce the special provisions
of the Medicaid |aw dealing with FQHC rei nbursenent, 42 U S.C 8§
1396a(bb), as these provisions vest the FQHCs with a federal right

to proper reinbursenent.



The Medi caid schene

Loi za operates a community "health center"” under the
Public Health Service [PHS] Act, 42 U S.C. 8 254b. Such centers
must meet various requirenents: nost inportantly, they nust be
located in a nedically underserved area or serve a nedically
under served popul ation. 42 U S.C. § 254b(a)(1). They nust al so
provide services to Medicaid recipients. See 42 U.S.C 8§
254b(k)(3)(E). As a "health center,"” Loizais eligible to receive,
and has received, federal grant funds under section 330 of the
Public Health Service Act. 42 U S.C § 254b.

Loiza alleges that the Conmonwealth has failed to
properly conpensate the plaintiff health centers for their
treatment of Medicaid patients. Sone el aboration of the Mdicaid
schenme i s needed to understand the dispute. The Medicaid program
whi ch was begun in 1965, is jointly supported with federal and
state funds and directly adm nistered by state governnents: the
purpose is to provide nedical assistance to indigent famlies with
dependent children, as well as indigent disabled, blind, and aged

individuals. 42 U S.C. 8 1396 et seq.; see Rabin v. WI son- Coker,

362 F.3d 190, 192 (2d Cr. 2004). The Comonweal th of Puerto Rico
I's such a state for Medicaid purposes, 42 U.S.C. 8§ 1301(a)(1), and

for these purposes we refer to it as a state. A state need not



participate in Medicaid, but once a state decides to participate,
it nmust conply with all federal requirenents.

One such federal requirenent is that a state nust
provide, as a part of its Medicaid plan, certain types of health
services. 42 U S C 8§ 1396a(a)(10). For exanple, a state nust
provi de "Federal ly-qualified health center services." 42 U S.C. 8§
1396a(a) (10) (A); 42 U.S.C. § 1396d(a)(2)(C. Such services can, by
statutory definition, only be provided by "Federally-qualified
health centers" (FQHCs). Loizais a FQHC because it is eligibleto
recei ve grants under section 330 of the Public Health Service Act
(nost inportantly, it serves a nedically underserved area). 42
U S. C § 254b

Federal |aw regulates in great detail the ways in which
FQHCs receive paynent for the services that they provide to
Medi cai d patients. The special provisions on FQHC rei nbursenent
reflect the inportant public health role that these centers play.
The FQHC rei nbursenent schene has changed several tines, nost
recently on January 1, 2001. The systemin place between 1989 and
2000 required that FQHCs be reinmbursed for "100 percent . . . of
[each FQHC s] costs which are reasonable.” 42 U.S.C. 8
1396a(a) (13) (O (repeal ed 2000).

A new system which relieved centers of having to supply
new cost data every year, was put in place after fiscal year 2000.

The new system which is the focus of this action, is referred to



as the prospective paynment system (PPS). The first step is to
cal cul ate each center's total cost of providing Medicaid services
for two years, 1999 and 2000. FQHCs nust submt detail ed cost
reports and only "reasonabl e" costs can be considered. 42 U. S.C
8§ 1396a(bb)(2). The total reasonable costs for 1999 and 2000 are
then divided by the total nunber of visits by Medicaid patients in
those two years to obtain an average per visit rate. 1d. This
1999 and 2000 per visit cost data becones the baseline cost data
that will be used for all future years. 42 U S.C. § 1396a(bb)(2)-
(3).

To obtain a center's reinbursenent for fiscal year 2001
this per visit average cost from1999 and 2000 is nultiplied by the
nunber of Medicaid visits in fiscal year 2001. 42 U S.C. 8
1396a(bb)(2). In subsequent years (fiscal year 2002, etc.), the
per visit average cost of 1999 and 2000 is first nmultiplied by a
Medi care Economic I ndex ("MEl" -- a standard nmeasure of inflation)
and then nultiplied by the nunber of visits in those succeeding
years.2 The ampunt of the per visit paynent thus automatically
rises every year, because of the MEl, and costs are no |onger re-
audi ted every year as the 1999 and 2000 per visit cost figures are
the baseline for the calculation. New visit data, of course, is

necessary for each new year. A state may only deviate from the

The formula is slightly nore conpl ex because changes in the
scope of services provided can be used to adj ust the paynents, both
in fiscal year 2001 and thereafter. 42 U S.C. 8§ 1396a(bb)(2), (3).
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very specific paynent nethodol ogy of the PPS if the FQHC i nvol ved
gives its consent and there is no reduction in total paynents nmade
as conpared to the PPS nethod. 42 U S.C. 8§ 1396a(bb)(6). No such
consent to deviate was given by Loiza here.

The systemof states rei nbursing FQHCs for their Medicaid
costs is conplicated considerably by the fact that nany states --
i ncluding the Commonweal th of Puerto Rico -- use a nmanaged care
approach to running their Medicaid system Essentially, the state
Medi cai d agency contracts with nmanaged care organi zations (MGCs,
commonly known as health maintenance organizations or HM3s) to
arrange for the delivery of health care services to Medicaid
patients. The state generally pays each MCO a fixed nonthly sum
per Medicaid patient assigned to the MO in return, the MCO agrees
to provide all covered services to the individual. The MCO turns
a profit if its costs are less than the fixed nonthly sum and has
a loss if its costs are nore than the fixed nmonthly sum Unl ess
the MCO actually owns hospitals and clinics, it then nmust contract
with various health care providers, including FQHCs, in order to
actually provide services to Medicaid patients.

A problem arises when the MCO contract with the FQHC
gives the FQHC | ess than the anmount of conpensation it is supposed
to get according to the detail ed per visit PPS rei nbursenent nethod
outlined above. Congress has dealt with this problemby providing

that states nust pay FQHCs a suppl enental or w aparound paynent to



nmake up the difference between what the MCO i s payi ng the FQHC and
what the FQHC is entitled to via the detail ed PPS net hodol ogy.?® 42
U S. C 8§ 1396a(bb)(5). Such wraparound paynents nust be nade at
| east three tinmes each year. 1d. Thus, even in a nmanaged care
system |like Puerto R co's, FQHCs are protected and nust receive
rei mbursenents equal to the PPS net hodol ogy that Congress has laid
out. Since Puerto Rico uses a managed care system FQHCs will get
Medi cai d paynents fromtwo sources: first, the MCO, and second, a
wr aparound paynent fromthe Conmonweal t h.

Facts as to Puerto Rico's conpliance

This case arose because the Comonwealth did not
establish a PPS pronptly after January 1, 2001, when the system
cane into effect. |In fact, no waparound paynents at all were nade
by the Comonwealth to FQHCs before the federal court, and a
Commonweal th court in a related case, recently ordered relief.

The commencenent of a related state court case by vari ous
Puerto Rican FQ@HCs against the Commonwealth on My 10, 2002
apparently led the Comonweal th to begin devel opi ng a PPS, but not
to make paynents. After the commencenent of that case, the
Conmonweal th filed anendnents to its state Medicaid plan addi ng t he
PPS net hodol ogy as laid out in the statute, 42 U . S.C. §8 1396a(bb),

to its plan wi thout adding nuch, if any, additional detail beyond

’Congr ess created the waparound requi rement for FQHCs i n 1997,
several years before the PPS for FQHCs was statutorily created.
See 42 U.S.C 8§ 1396a(a)(13)(C (repeal ed 2000).
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what is stated in the statute itself. These anendnents were
approved by the federal government on April 8, 2003.

In July 2003, the Conmmonwealth's Departnent of Health
hired an auditor, Ranon L. Marrero Rosado ("Marrero"), to assist it
in actually perform ng the cal cul ations that woul d be necessary to
pay its obligations under the PPS. Marrero produced a spreadsheet
containing the data he gathered and cal cul ations he perforned,
dat ed Novenber 25, 2003.

Marrero attenpted to calculate sonme of the basic data
needed. He assenbl ed data fromgovernnent agenci es and MCOs on t he
total nunber of patients seen by each of the Puerto Rico FQHCs in
1999 and 2000. For two reasons, this was not equivalent to the
nunber of Medicaid visits data required by federal law. First, it
included all patients, not just those using Medicaid. To adjust
for this, Marrero multiplied the total nunber of patients by
anot her nunber, the percentage of patients attended to who are
"purely Medicaid.”" It is unclear exactly what the source of this
"purely Medicaid' data is or what precisely it neans. Second, the
PPS statute speaks of a per visit rate, not a per patient rate.
Marrero testified to the federal court that he could not correct
for this error because of limtations in the data. But he stated
that the per visit nunber could be calculated if better data were

obt ai ned.



Marrero al so produced data on the Medicaid costs of the
vari ous FQHCs, including Loiza. Total cost data for 1999 and 2000
was obtained from each of the centers, averaged between the two
years, and adjusted slightly for reasons that are unclear. There
were no significant adjustnments to the cost data for
reasonabl eness; the statutory requirenent is that only reasonabl e
costs be used. 42 U.S.C. 8§ 1396a(bb)(2). This total cost data was
multiplied by the "purely Medicaid" percentage to obtain data on
each center's total Medicaid-related costs. Marrero then
subtracted ot her sources of inconme for the centers in 1999 and 2000
fromthese total Medicaid costs. For exanple, any paynents nmade
fromthe MCOs to the FQHCs in 1999 and 2000 were subtracted. Al so,
grants nade to the centers under section 330 of the Public Health
Service Act in 1999 and 2000 were subtracted. The plaintiffs have
argued that Marrero acted illegally in subtracting section 330
grants.

Conmparing the total costs for 1999/2000 with the total
i ncome for those sanme years, Marrero ultimtely cane up with a net
nunber. This nunber was positive for nost of the centers, but it
was negative for Loiza: $776, 626. Marrero represented this as
meani ng that no w aparound paynment was owed to nost of the centers
-- only Loiza and one other FQHC were actually owed w aparound

paynents.
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Whet her the data was correct as to years before 2001 need
not concern us. Marrero's calculationis not a correct cal culation
of the proper waparound paynment for any of the years at issue
since the January 1, 2001 establishnent of the PPS. The average
cost per Medicaid visit for 1999 and 2000 is to be used as the
basel ine for establishing per visit costs in every subsequent year
(nmultiplied by the MEI after 2001). 42 U . S.C 8§ 1396a(bb)(2)-(3).
However, only these per visit costs are standardi zed; one stil
needs new Medicaid visit and MCO paynent data for each center for
every subsequent year in order to calculate the anmount of the
wr apar ound paynent due in that given year. Since there is no MCO
paynent or visit data on the spreadsheet for the years 2001 up to
the present (all of the income and visit data is fromthe 1999 and
2000 periods), waparound paynents for those | ater years cannot be
calculated from Marrero's data. The data on the spreadsheet
appears to conme closest to accurately cal culating the w aparound
paynments due in 1999 and 2000.

Loi za's Financial Situation

There was testinony on the precarious financial state of
Loi za. Jose Olando Colon Gonzalez ("Colon"), an accountant,
testified on March 15, 2004, that Loi za had four sources of funds:
"programinconme” fromcustoners able to make cash paynents because
of private insurance or other reasons, section 330 grants fromthe

federal governnent, contractual paynents from the MCGOs, and
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wr apar ound paynents fromthe Commonweal th to nake up the difference
bet ween MCO paynents and paynents required under the PPS. He
testified that programincone was only a small portion of the total
budget and that the MCOs had not nade any paynents to Loiza "for
the last fewnonths.” He further testified that neither Loiza nor
any ot her center had ever received any w aparound paynents fromt he
Puerto Ri can governnent. To nmake matters worse, Loiza was told by
t he federal governnent that its section 330 federal grants woul d be
stopped on March 31, 2004, if it did not submt quarterly financi al
reports for the 2003 fiscal year by that date. Colon stated that
Loi za could not afford the audit needed to prepare the reports
because it did not have the noney to pay for it.

Col on prepared a nonthly projected incone statenent for
Loi za for March and April 2004. Expenses exceeded incone for each
of these two nonths by substantial margins ($141,067 in April
2004). Colon also testified that even before March 2004, Loiza was
al ready $688, 000 behind on its nortgage paynents. He stated that
t he nort gage had been overdue for eight or nine nonths and that the
bank had told Loiza that it was going to begin foreclosure
pr oceedi ngs.

II.

Pr ocedur al backgr ound

On May 10, 2002, sone thirteen nonths before this federal

action was filed, Loiza and 18 other FQHCs sued t he Commonweal t h of
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Puerto Rico, the Puerto Rico Secretary of Health, and related
parties in a Cormonweal th court in San Juan. The conplaint alleged
that the Conmonwealth was not properly nmaki ng paynments under the
PPS effective after January 2001 and codified at 42 US. C 8§
1396a(bb), and in fact that it had not yet created a systemto nmake
such paynents. The conplaint asked that the state court issue a
wit of mandanmus ordering the Secretary of Health to conply with
his duties under the PPS, that it issue a declaratory judgnent that
the defendants were acting wunlawfully, and that it order
retroactive danmages relief back to Cctober 1, 1997. It did not
expressly seek injunctions that future paynents be nade.

A year and a half later, after the federal action had
commenced, the Commonwealth court issued a partial judgnment on
Decenber 18, 2003. This judgnent stated that it was determ ning
two discrete issues related to the controversy. First, "whether or
not the [section] 330 funds received by co-plaintiffs" could be
deducted "fromthe total anmount of the costs that . . . Puerto R co
has to reinburse the centers.” On this issue, the court ruled for
the plaintiffs that no deduction of section 330 grants should be
al | oned because section 330 grants are for special purposes and
cannot be used to cover the costs of services to Medi caid patients.
Usi ng such section 330 grants to reduce w aparound paynents woul d

be defeating the purpose of section 330 grants by essentially
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forcing health centers to use these grants for Medicaid purposes.*
The second issue the |ocal court addressed in this order was
"whether . . . Puerto R co can establish a 7.5% cap to the
adm ni strative expenses incurred by the comrunity centers in
provi ding their [ Medicaid] services." Here, the court held that no
such 7.5%cap is in the statute or any regul ations, and therefore
it cannot be used.

Loi za and two of the other FQHCs that had initially filed
suit in Commonweal th court had brought suit in federal court on
June 6, 2003 and had filed an anended conplaint on Cctober 23,
2003, naming as a defendant Secretary Rullan.?® The anended
conpl ai nt, brought under 42 U.S.C. 8§ 1983, alleged a failure by the
defendant to set up a PPS and nmake w aparound paynents as required
by |aw. The anended conplaint asked, as relief, that the
defendant's failure to establish a proper PPS and nmake wr aparound

paynents be declared unlawful, that the defendant be enjoined to

‘The state court heard the Comonwealth's notion for
reconsi deration of the section 330 part of this partial judgnent at
a hearing on June 3, 2004; it issued a partial judgnment granting
the notion for reconsideration on June 16, 2004, notably well after
the prelimnary injunction being appealed here. Af ter
reconsideration it partially reversed course. This new judgment
hel d that sonme section 330 grant funds actually coul d be counted as
i ncome for purposes of calculating the anount of the w aparound
paynment under the PPS.

The initial conplaint named the Conmonweal th of Puerto Rico
as a party as well. After the Commonweal th noved to dism ss on
El eventh Amendnent imunity grounds, the plaintiffs anended the
conpl aint, renoving the Coormonwealth as a party and | eaving only
the Secretary of Health.
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establish a PPS, that the court enjoin the defendant to make
ener gency w aparound paynments (based on reasonabl e appr oxi mati ons)
to the plaintiffs until a PPS can be established, and for
attorney's fees and costs. Unlike the state court conplaint, the
anended conplaint in federal court did not ask for retroactive
monetary relief: such relief would be clearly barred by the
El event h Anendnent, as the Commonweal t h has not waived its immunity
fromthis kind of suit in federal court.

All of the plaintiffs in the federal action filed a
notion for a prelimnary injunction and for sunmmary judgnent on
January 7, 2004, sone six nonths after the conplaint was filed,
arguing that the case raised no genuine issues of material fact
agai nst themand that the requirenents for a prelimnary i njunction
had been net. Before the district court had issued any ruling on
that notion, Loiza filed a notion for a tenporary restraining order
on March 1, 2004. The notion asked that the Secretary be ordered
to nmake an energency prospective paynent, covering Medicaid
rei mbursenent for the first quarter of 2004, due to Loiza's
precarious financial position. A nmagistrate judge to whomthe case
was referred for recommendati on hel d an evidentiary hearing on that
noti on on March 15, 2004, at which three wtnesses testified.

Loi za argued that energency relief was appropriate and
necessary and that given this need, the district court should use

parts of the Commonweal th auditor's (Marrero) cal cul ati ons, making
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corrections to these in a few places where this was possible and
l egally required. The district court granted a prelimnary
injunction to Loiza on March 31, 2004, and essentially adopted
Loi za' s suggestions on how to nodify the auditor's cal cul ati ons.
The court stated first that the relief being requested
posed no Eleventh Anmendnment immunity problens, given that no
retroactive nonetary relief was sought and that the Secretary was
bei ng sued solely so that he would fulfill prospective duties under
federal |law. The court also noted that abstenti on under Younger v.

Harris, 401 U S. 37 (1971), and Colorado R ver Water Conservation

Dist. v. United States, 424 U S. 800 (1976), was not appropriate

because the relief sought in the state case differed from the
relief sought in the federal case, inasnuch as retroactive nonetary
relief was only sought in the state case. Further, Loiza was not
seeking to sidestep an unfavorable state court ruling that was on
appeal .

Finally, the court considered the four traditional
el enents of a prelimnary injunction -- |ikelihood of success on
the nmerits, irreparable harm balance of hardships, and public

interest. See MQuire v. Reilly, 260 F.3d 36, 42 (1st Cr. 2001).

The court held that since the 2001 Medi cai d | aw anmendnent requiring
states to use a PPS and nake w aparound paynents is clear, as is
t he Commonweal t h' s nonconpliance with that | aw (a fact not di sputed

by the Comonweal th), Loiza denonstrated a strong probability of
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success on the nerits. On the other three prongs, the court
stressed that Loiza would have to close its doors if it did not get
a pronpt paynent, which woul d harm"hundreds of Medicaid patients,”
while a single quarterly paynent nade by the Conmonwealth woul d
have little effect on the public treasury.

The court's injunction ordered the Secretary to nake the
first quarter 2004 paynent by April 7, 2004. Specifically, the
court adopted the foll owi ng nmet hodol ogy:

2. In conputing the first quarter paynment, Dr. Rullan

shal | use the nunber of Medicaid patients annually served

by Loiza during 1999-2000 [according to the auditor's

calculations], to wit, 8009.

3. The above nunber shall be nultiplied by one fourth

(1/4) of the annual total average of Medicaid patient

cost incurred by Loi za during 1999- 2000 [according to the

auditor], to wit, $644.49. This fraction amunts to

$161. 17.

4. Dr. Rullan, may in turn, deduct any suns paid to Loiza

by a managed care entity for the provisions of services

to Medicaid during the first quarter of 2004.

5. Dr. Rullan shall not deduct [section 330] grant funds

Loi za has received under the [PHS] Act.

6. If Dr. Rullan cannot . . . rapidly and effectively

calculate itens 4-5 above, he shall base his paynent

anount exclusively on the nunbers in itens 2-3, above.
The court used the governnent auditor Marrero's nethodol ogy and
nunbers except for two changes.

First, the auditor had subtracted paynents nmade by MCGs
to Loiza in 1999/2000 fromthe amount of the waparound due; the
court did not allow this but would only allow deductions of MCO
paynents made in the first quarter of 2004. This was clearly a

proper correction. Second, the auditor deducted funds received by
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Loi za as section 330 grants from total costs when determ ning
Medi cai d paynents due (this is the key issue that was before the
| ocal court). The district court, siding with Loiza at this stage,
did not allow section 330 grant funds to reduce Medi caid paynents.
Several other problens with the auditor's nethodol ogy were left
uncorrected for purposes of this energency order,® given the need
for rapid relief.

On April 6, 2004, the Secretary filed a notion with the
district court to set aside the district court's March 31, 2004
order granting a prelimnary injunction; this was denied on Apri
20, 2004. This nmotion was based on a new order from the
Commonweal th court in the related |ocal case, filed on March 30,
2004, one day before the federal court order at issue, ordering the
payment of $776,626 fromthe Commonwealth to Loiza within thirty

days. The amount that it ordered the Cormonwealth to give Loizais

fromthe "net" colum on the auditor Marrero's chart. The district
court, inits denial of reconsideration, noted that the Secretary
had not given himany informati on to assess whether the | ocal court
order was prospective or retroactive relief, nor had the Secretary
shown that he had conplied with the |ocal court order. NMbreover

the Secretary failed to provide to the district court a certified

For exanple, the auditor's use of a per patient rather than
per visit scale was not corrected. As well, the nunber of patients
seen in first quarter 2004 was unavailable, so the auditor's
cal cul ation of patients in 1999/2000 was used i nstead.
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English translation of the Comonweal th court order. A notion to
alter or anmend the April 20 decision, filed with an English
transl ati on of the March 30 Cormonweal th court order, was submtted
on April 21; this was denied as well on April 22. It is now clear
that the Comonwealth court was ordering a retroactive damages
paynment in its March 30 order.’

Appel | ate Juri sdi cti on

Meanwhile, the Secretary had appealed the district
court's March 31 prelimnary injunction on April 5, 2004. W have
jurisdiction over an interlocutory order granting or denying a

prelimnary injunction. 28 U S.C. § 1292(a)(1); Mtrix Goup Ltd.

v. Rawings Sporting Goods Co., 378 F.3d 29, 32 (1st G r. 2004).

The Secretary's nmotion for the district court to "set
aside" its March 31, 2004 order should be considered a tinely
notion to alter or anmend the judgnent under Fed. R Civ. P. 59(e).

See Silberstein v. IRS, 16 F.3d 858, 859 (8th Cr. 1994). If a

party files, as here, a notice of appeal after the entry of

'One of the filings that the Conmonwealth submitted to this
court, with a Rule 28(j) letter, stated explicitly that the state
court had twi ce found that the paynent it ordered was retroactive
and for adifferent period than the federal prelimnary injunction.
Further, the federal statute requires waparound paynents to be
made at |east three tinmes per year, 42 U S.C. § 1396a(bb)(5)(B),
while the Comonwealth's Medicaid plan calls for quarterly
paynments. The paynent ordered by the state court was for an entire

year. If the state court was ordering prospective relief, it
presumably woul d have ordered only a quarterly paynent, like the
federal district court, and not a full annual paynent. Finally,

the Commonwealth court made none of the corrections that the
district court used to update Marrero's 1999/ 2000 data for 2004.
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j udgment but before the entry of orders disposing of tinmely notions
to alter or amend a judgnment, the notice of appeal becones
effective after the order disposing of those notions. Fed. R App.
P. 4(a)(4)(B)(i). The Secretary's notice of appeal is effectiveto
give us jurisdiction over the March 31 prelimnary injunction
or der.

However, we have no jurisdiction over the April 20 order
or any | ater orders denying notions to alter or anmend t he judgnent.
No new notice of appeal was filed after these orders were entered,
as required by Fed. R App. P. 4(a)(4) (B (ii). Thus, our
jurisdiction is confined to the earlier, March 31, 2004, order.

See, e.qg., Union Pac. R R Co. v. Geentree Transp. Trucking Co.,

293 F. 3d 120, 126 (3d G r. 2002); EEOC v. Union I ndependiente de la

Aut ori dad de Acueductos, 279 F.3d 49, 54 n.5 (1st GCr. 2002); Fant

v. New Eng. Power Serv. Co., 239 F.3d 8, 13 n.4 (1st Cr. 2001).

But see Beason v. United Techs. Corp., 337 F.3d 271, 274-75 (2d

Cr. 2003) (appeals court has discretion to hear at |east purely
| egal arguments raised on a reconsideration notion even if notice
of appeal was not anended pursuant to Rule 4(a)(4)(B)(ii)).

To the extent we have any discretion to exercise
jurisdiction over these | ater orders, which is doubtful, we decline
to exercise it -- the Secretary did not even reference those | ater
orders in his brief. And even if we had discretion and chose to

assune jurisdiction over these later orders, it would not change
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the result here, because as we have al ready not ed, the Commonweal t h
| ocal court paynment ordered on March 30, 2004 (the basis for the
notions) was retroactive and thus for a different period than the
district court's order of prospective relief.

On appeal, the Secretary raises three argunents: 1) the
district court should have abstained from hearing the case,?® 2)
Loi za cannot bring a cause of action under 42 US. C § 1983 to
enforce the Medi caid provision at issue, 42 U. S.C. § 1396a(bb), and
3) granting the prelimnary injunction was ot herw se i nappropri ate.
W address these points in turn.

III.

Abstenti on

O dinarily, our review of whether a prelimnary
I njunction has been properly granted is for abuse of discretion.

See Brooks v. N.H Suprene Court, 80 F.3d 633, 636-37 (1lst Cr.

1996). On the abstention i ssue, however, our reviewis necessarily
controlled by the precise abstention doctrine at issue. 1d. at
637. Younger abstention is mandatory if its conditions are net,
and our review of whether these have been net is de novo. Esso

Standard Gl Co. v. Cotto, 389 F.3d 212, 217 (1st Cr. 2004);

Brooks, 80 F.3d at 637. Deci sions whether to grant or deny

abstention under Colorado River are reviewed for abuse of

*The Secretary has not argued that either the res judicata or
Rooker - Fel dman doctrines apply to this case.

-21-



discretion. KPS & Assocs., Inc. v. Designs by FMC, Inc., 318 F. 3d

1, 10 (1st Cr. 2003).
The Suprenme Court has identified certain discrete types

of abstention. See Quackenbush v. Allstate Ins. Co., 517 U S. 706,

716-17 (1996) (listing the several types of abstention). These
varieties are not "rigid pigeonhol es i nto which federal courts nust

try to fit cases.” Pennzoil Co. v. Texaco, Inc., 481 U.S 1, 11

n.9 (1987); see also Cruz v. Melecio, 204 F.3d 14, 23 (1st Cr.

2000). But the categories do matter: they are "carefully defined,"

New Or |l eans Public Service, Inc. (NOPSI) v. Council of New Ol eans,

491 U. S. 350, 359 (1989), and the general rule, unless a case falls
into one of those exceptions, is that federal courts have a
"virtually unfl agging obligation. . . to exercise the jurisdiction

given them" Colorado R ver Water Conservation Dist. v. United

States, 424 U.S. 800, 817 (1976).

Younger abstention

Here, the Secretary hangs his hat on the type of
abstention identified in Younger v. Harris, 401 U S. 37 (1971).
Younger hel d that abstention was required where a plaintiff who was
defending crimnal charges in state court sought to get the federal
court to enjoin the ongoing state crimnal proceedings. 1d. at 53-
54. Younger is grounded in notions of comty: the idea that the
state courts should not, in certain circunstances, be interfered

W th. See Huffman v. Pursue, Ltd., 420 U S. 592, 601, 603-04
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(1975). For at least two reasons, the abstention principle
announced in Younger does not apply to this case.
First, the ongoing state proceedi ng i nvol ved here i s not

the proper type of proceeding to require adherence to Younger

pri nci pl es. Younger itself occurred wthin the context of a
crimnal state proceeding. It has expanded beyond that context,
however . "[Clertain types of state civil proceedings" are also

subj ect to Younger abstention. Quackenbush, 517 U. S. at 716-17

The Suprene Court has extended abstention to two types of state
civil actions. See NOPSI, 491 U S. at 367-68.

First and nost inportantly, Younger has been extended to

sone quasi-crim nal (or at least "coercive") state civi
proceedi ngs -- and even adm nistrative proceedi ngs -- brought by
the state as enforcenent actions against an individual. May no-

Mel endez v. Alvarez-Ramrez, 364 F. 3d 27, 31-32, 34 (1st Cir. 2004)

(appl yi ng Younger principles to state adm nistrative disciplinary

proceedi ng of horse trainer); see, e.qg., Mddlesex County Ethics

Comm v. Garden State Bar Ass'n, 457 U. S. 423, 432, 434-35 (1982)

(Younger abstention appropriate where plaintiff sought to enjoin
ongoing state adm nistrative attorney disciplinary proceedings);
Moore v. Sinms, 442 U S. 415, 423 (1979) (Younger abstention
appropriate in context of state child renoval proceedings due to
all egations of child abuse); Trainor v. Hernandez, 431 U. S. 434,

444 (1977) (Younger applies to state proceeding to recover
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fraudul ently obtai ned wel fare paynments); Huffman, 420 U. S. at 603-
05 (Younger abstention appropriate where plaintiff challenged

ongoi ng state civil nuisance proceedings); Esso Standard Gl Co.,

389 F.3d at 217-18 (using Younger to require abstention in case
wher e envi ronnment al board brought state adm ni strative proceedi ngs
agai nst gasoline station owner seeking to fine it).

A second situation where Younger abstention has been seen
as appropriate in civil cases is in those situations uniquely in
furtherance of the fundanmental workings of a state's judicial

system M ddl esex County, 457 U S. at 432-33; see Pennzoil, 481

US 1, 13 (1987) (Younger extends to challenge to post-judgnent
appeal bond); Juidice v. Vail, 430 U. S. 327, 335-36 (1977) (Younger

applies to state's enforcenent of civil contenpt proceedings). It
I's uncl ear exactly how far this second rational e extends, although

it is related to the coercion/enforcenent rationale.?®

*Jui di ce and M ddl esex County were both coercive enforcenent
cases brought by the state against an individual; they sinply
happened to involve, as well, fundanmental interests of the state's
judicial system Even the Suprene Court's furthest extension of
the type of proceedings to which Younger applies, in Pennzoil Co.,

i nvolved this sort of coercive context. Although the underlying
state action involved two private parties, Texaco |ost the case,
faced an $11 billion judgnment, and was forced under Texas law to

ei ther pay the judgnment immediately, before appeal, or put up a
huge bond at |east equal to the anmobunt of the judgnent. 481 U.S.
at 4-5. Texaco brought suit in federal court to challenge those
bond provisions: it was the "inportance to the States of enforcing
the orders and judgnents of their courts” that was sufficient to

bring Younger considerations into play. ld. at 13. Texaco's
chal l enge involved a "challenge[] to the processes by which the
St ate conpel s conpliance with the judgnents of its courts.” 1d. at
13- 14.
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Nei t her of the two core rational es that the Suprene Court
has used i n extendi ng Younger to certain civil proceedi ngs applies
here. This is not an enforcenent proceedi ng brought by the state
or an agency against Loiza; in fact Loiza filed suit against the
Secretary in order to force the Comonwealth to fulfill its federal
statutory obligations. Nor are the fundanmental workings of the
state's judicial system (like its contenpt process or nethod of
enforcing judgnents) put at risk by the relief asked of the federal
court. As well, the Suprene Court has made it clear that it has
never "renotely suggest[ed]" that every pending state proceeding
between a state and a private plaintiff justifies abstention if
that private plaintiff then sues the state in federal court.
Moore, 442 U.S. at 423 n.8.

The case is close to New Oleans Public Serv., |Inc.

(NOPSI) v. Council of New Oleans, 491 U.S. 350 (1989), where the

Suprenme Court refused to abstain on Younger grounds. NOPSI, a
public utility, sought a rate increase fromthe New Oleans Cty
Council| due to increased costs. Wen such an increase was deni ed,
NOPSI filed suit both in federal district court and in state court,
in both instances seeking to have the Council order set aside and
the Council enjoined to approve a rate increase. |d. at 355-58.
The Suprene Court held that Younger abstention did not apply to
this type of state proceeding, which was a nere "state judicial

proceeding reviewng legislative or executive action,"” because
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"[s]uch a broad abstention requirenent woul d make a nockery of the
rul e that only exceptional circunstances"” justify abstention. 1d.
at 368. Perhaps, the Court noted, in sonme cases a state
adm nistrative enforcenent proceeding could be seen as the
proceeding to which Younger attached, wth the state court

proceedi ng nerely serving as a continuation of this admnistrative

enforcenment proceeding. [|d. at 368-69; see also Maynp- Mel endez,
364 F.3d at 35. But such a theory could not work in NOPSI, where
the ratemaking before the City Council was not a judicial but
rather a |l egislative proceeding. 491 U S. at 371.

Here, the state court action, like that in NOPSI, is
judicial review of executive action, rather than an enforcenent
pr oceedi ng. As well, there was no admnistrative enforcenent
proceedi ng before the Coomonweal t h heal th agency that triggered the
revi ew. In fact there was no administrative proceeding at all
involving Loiza; the state and federal challenges are to the
Secretary of Health's failure to inplement a PPS, as federal |aw
requires. The state proceedings here do not trigger Younger
abstention requirenents.

For a second (and sonmewhat related) reason as well
Younger abstention is inappropriate in this case. Younger applies
only when the relief asked of the federal court "interfere[s]" with

the state proceedings. See Qackenbush, 517 U. S. at 716. I n

Younger itself, the "interference" was the attenpt to enjoin the

-26-



pendi ng state crimnal proceeding fromgoing forward. See Younger,

401 U.S. at 41. The principle, of course, is sonewhat broader
interference also clearly exists where the plaintiff is seeking a
decl aratory judgnment that a prosecution, or the statute serving as

its basis, isillegal or unconstitutional. See Sanuels v. Mackell,

401 U.S. 66, 72 (1971). Interference is thus usually expressed as
a proceeding that either enjoins the state proceeding or has the

"practical effect"” of doing so. See, e.q., Glbertson v. Albright,

381 F.3d 965, 977-78 (9th Cir. 2004).

There is nointerference with the state court proceedi ngs
in this case. The federal injunction that Loiza obtained in
federal court is an injunction to nake the state Medicaid agency
perform certain acts required by federal law, it is not an
injunction that would stop the state court from proceeding
i ndependent |y agai nst the state Medicaid agency as well, nor is it
i nconsistent with any of the Conmonwealth court orders. The
Commonweal th court relief sought concerned the full creation of a
PPS and an accounting of sums due. The Commonweal th court issued
a Decenber 18, 2003 partial judgnent stating that section 330 grant
funds could not be deducted from PPS paynents (this was |ater
partially reversed, but only after the federal prelimnary
i njunction had been issued). The federal court issued an order

granting energency, interimrelief to Loiza in a way that was
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consistent with the earlier state court partial judgnment because it
al so did not allow section 330 grant funds to be deduct ed.

Normal res judicata effects of federal actions on state
actions -- which are possible here -- are of course not enough to
trigger Younger. The Court noted in NOPSI that the federal

proceeding "may wel |l affect, or for practical purposes pre-enpt, a

future -- or, as in the present circunstances, even a pending --
state-court action,"” yet still hel d  Younger abstention

i nappropri ate. NOPSI, 491 U S. at 373. Another way of stating
this is that the nmere possibility of inconsistent results in the
future is insufficient to justify Younger abstention. This nust be

the rule, otherwise the principles of Colorado River, which

normal Iy apply in the circunstances of parallel federal and state
litigation, would be overrun by the Younger doctrine.

Col orado Ri ver abstention

Except in the very limted instances where sone other
form of abstention (such as Younger) applies, abstention of the
federal courts in cases involving parallel federal and state
proceedings is only appropriate in the "exceptional™ circunstances

laid out in Colorado River Water Conservation Dist., 424 U. S. at

818- 20.
G ven the "virtual ly unfl aggi ng obligation of the federal
courts to exercise the jurisdiction given them" and absent the

"weightier considerations”" that animate the other abstention
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doctrines, the circunstances permtting abstention under Col orado
River for reasons of "wise judicial admnistration”™ are quite
"l'tmted" and indeed "exceptional." Id. at 818. "Only the
clearest of justifications will warrant dismssal." 1d. at 819;

see also Currie v. Goup Ins. Comin, 290 F.3d 1, 10 (1st Gr.

2002) ("There nust be sonme extraordinary circunstances" in order

for a federal court to abstain on Colorado River grounds). Thus,

the district court's discretion whether to dismss a case on

Colorado River grounds should be heavily weighted against

dismssal. KPS & Assocs., Inc., 318 F.3d at 10.

We have devel oped a list of factors -- which is not neant

to be exclusive -- for when Colorado R ver abstention mght be

appropriate. Courts have considered the foll ow ng:

(1) whether either court has assunmed jurisdiction over a
res; (2) the [geographical] inconveni ence of the federal
forum (3) the desirability of avoiding pieceneal
litigation; (4) the order in which the foruns obtained
jurisdiction; (5) whether state or federal |aw controls;
(6) the adequacy of the state forum to protect the
parties' interests; (7) the vexatious or contrived nature
of the federal claim and (8) respect for the principles
under | yi ng renoval jurisdiction.

Id. No one factor is nmeant to be determ native, but rather courts
nmust nmake a "careful |y consi dered judgnent taking i nto account both
the obligation to exercise jurisdiction and the conbination of

factors counsel ling against that exercise.” Colorado River, 424

U S at 818; see Moses H. Cone Mem Hosp. v. Mercury Constr. Corp.

460 U.S. 1, 16 (1983); KPS & Assocs., 318 F.3d at 10.
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No factor weighs strongly in favor of abstention here.
It is true that the state case was filed before the federal case.
However, the question of priority was neant to be |ooked at in a
"pragmatic, flexible manner[,] with a viewto the realities of the
case at hand" and shoul d focus on how nuch "progress has been nade

in the two actions." Mbses H. Cone, 460 U. S. at 21. Here, the

state court case has been noving quite slowly. The relief granted
here by the federal court has far nore |inmted purposes and can be
carried out far nore quickly: it is designed solely to provide an
i nterimprospective paynent to Loiza while a conprehensive PPS is
bei ng created.

Also, we note that the federal action was not filed or
pursued as a reaction to an adverse state court action, which would
be a factor that weighs heavily in favor of abstention. See Cruz,
204 F.3d at 23-24. The partial state judgnent issued on Decenber
18, 2003, was, in fact, highly favorable to Loiza.

There are other crucial factors that weigh against
abstention here. This case involves the interpretation of a
conplicated area of federal |law (Medicaid); there appear to be no
state | awissues. There is no reason to defer to the state court's
interpretation of the |legal issues involved. See Currie, 290 F. 3d

at 11 (stay of federal action on Colorado R ver grounds when case

I nvol ved conplicated state | awissues that, if decided in a certain

way by state courts, mght resolve the federal action). Moreover,
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Loi za and the other FQHCs had an entirely reasonabl e explanation
for why they would want to file actions sinmultaneously in federal
and state courts. Because of Eleventh Arendnment immunity, clains
for retroactive conpensation can only be filed in Puerto Rico
Commonweal th court. It is true that prospective relief also could
have been sought in the Commobnwealth courts. However, it is
reasonable for Loiza to want the federal courts to devise
prospective relief, given the federal courts' greater famliarity
with the Medicaid Act.

The district court did not abuse its discretion in

refusing to dismss or stay the claimon Colorado R ver grounds.

Iv.

Section 1983

The Secretary next argues that there is no cause of
action to enforce this provision of the federal Medicaid | aw under
42 U.S.C. § 1983. Not so; a § 1983 action does lie for an FQHC to
enforce the Secretary's obligation to nmake waparound paynents
under 42 U.S.C. 8§ 1396a(bb).

Section 1983 inposes liability on anyone who, acting
under color of state law, deprives a person of any "rights,
privileges, or immnities secured by the Constitution and | aws."
42 U.S.C. § 1983. Not all violations of federal |aw give rise to
8 1983 actions: "[the] plaintiff nust assert the violation of a

federal right, not nerely a violation of federal law. " Bl essing v.
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Freest one, 520 U. S. 329, 340 (1997) (enphasis in original). Such
a right nust be "unanbiguously conferred" by the statutory

provi sion at issue. Gonzaga Univ. v. Doe, 536 U S 273, 283

(2002).

The Suprene Court, in Blessing, has | aid out a three-part
test to act as guidance in determ ni ng whet her a provi sion creates
a "right" that is enforceable under 8§ 1983: 1) whether Congress
i ntended that the provision in question benefit the plaintiff, 2)
whet her the right supposedly protected by the statute is vague and
anor phous so that its enforcenment woul d strain judicial conpetence,
and 3) whether the provision unanbiguously inposes a binding

obligation on the States. See Blessing, 520 U.S. at 340-41. This

test is nerely a guide, however, as the ultimate inquiry is one of

congressional intent. See Bryson v. Shumway, 308 F.3d 79, 88 (1st

Cr. 2002). Gonzaga tightened up the Blessing requirenments. It
did not precisely follow the Blessing test but rather relied on
several sonewhat different factors in determ ning whether a right
exi sted: whet her the provision contains "rights-creating | anguage, "
whether the provision had an aggregate as opposed to an
i ndi vidual i zed focus, and the other sorts of enforcenent provisions

t hat Congress has provided for. See Gonzaga, 536 U. S. at 287-90.1°

"W apply the nore recent anal ysis used i n Gonzaga rat her than
the Blessing test. But it is evident fromour analysis that the
three factors in the Blessing test are all net: Congress did intend
for the provision to benefit Loiza as a FQHC, the provision is not
undul y vague or anor phous, and the provision does bind the states.
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We start by considering post-Gonzaga precedent in this
circuit determ ning whether Medicaid provisions are enforceable
under § 1983. In Bryson, we held that a provision, 42 US. C 8§
1396a(a)(8), stating that state Medicaid plans nust provide that
nmedi cal assistance "shall be furnished with reasonabl e pronptness
toall eligibleindividual s" was enforceabl e by Medi cai d reci pients
under 8§ 1983. 308 F.3d at 88-89. W utilized the Blessing test
and noted that the provision included the benefitted class,
"eligible individuals,” within its terns, that the provision was
not vague, and that the "shall" |anguage was i ntended to bind the
states. |d.

On the other hand, in Long TermCare Pharnmacy Al liance v.

Ferguson, 362 F.3d 50 (1st Cr. 2004), this court held that a
different provision, 42 U S.C. § 1396a(30)(A), was not enforceable
by a group of Medicaid providers suing for higher reinbursenent
rates under § 1983. The provision states that the state plan nust

provi de such nethods and procedures relating to the
utilization of, and the paynent for, care and services
avail abl e under the plan . . . as may be necessary . .
to assure that paynments are consistent with efficiency,
econony, and quality of care and are sufficient to enli st
enough provi ders so that care and services are avail abl e
under the plan at |least to the extent that such care and
services are available to the general population in the
geogr aphi c area.

42 U.S.C. 8§ 1396a(a)(30)(A). The provision contained no "rights-

creating | anguage, " identified no "di screte cl ass of
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beneficiaries," focused on the state as a regulated entity rather
than any individuals protected, and set out broad, general goals.

See Ferguson, 362 F.3d at 56-57.1%

The provision that Loiza is seeking to enforce is the
wr aparound requi renent for FQHCs, 42 U. S.C. § 1396a(bb)(5), which
reads as foll ows:

(A) In general
In the case of services furnished by a [FQHC .
pursuant to a contract between the center or clinic and
a managed care entity . . ., the State plan shall provide
for paynment to the center or clinic by the State of a
suppl emrental paynent equal to the anount (if any) by
whi ch t he anount det erm ned under [the earlier paragraphs
describing the PPS paynent system of this subsection
exceeds the anmount of the paynments provided under the
contract.

(B) Payment schedule
The suppl enental paynent required under subparagraph (A)
shal | be made pursuant to a paynment schedul e agreed to by
the State and the [FQHC] . . ., but in no case |ess
frequently than every 4 nonths.

Id. This provision neets the tests laid out by the Suprene Court
for determ ning whether a "right" was created that is enforceable
under 8§ 1983.

The provision nmentions a specific, discrete beneficiary

group within the statutory text -- the FQHCs. It is "phrased in

"I'n the sanme opinion, however, the court assuned that a
different provision, 42 U S.C. § 1396a(a)(13)(A) (State plan shoul d
provide "for a public process for determ nation of rates of paynent
under the plan for hospital services, nursing facility services,
and services of internediate care facilities"), was enforceable
under section 1983 because it contained "rights-creating | anguage”
and was narromly witten with a discrete class of beneficiaries in
m nd. Ferguson, 362 F.3d at 56-57.

- 34-



terms of the persons benefitted." Gonzaga, 536 U.S. at 284

(quoting Cannon v. Univ. of Chicago, 441 U S. 677, 692 n.13

(1979)); see also Bryson, 308 F.3d at 88. The precise | anguage at

i ssue, that the state plan "shall provide for paynent to the center

by the State of a supplenental paynment,"” 42 U S C 8§
1396a(bb) (5)(A), is rights-creating |anguage because it is
mandatory and has a clear focus on the benefitted FQHCs, rather

than the regul ated states. See (Gonzaga, 536 U. S. at 279, 287

(language stating that "[n]o funds shall be made avail abl e under
any applicable program to any educational agency or institution
which has a policy or practice of permtting the release of
education records” was not rights-creating because the "focus is
two steps renoved from the interests of individual students and

parents"); see also Rabin v. WIson-Coker, 362 F.3d 190, 201-02 (2d

Cr. 2004) (finding rights-creating |anguage in provision, 42
U S.C 8§ 1396r-6, stating that "each State plan approved under this
subchapt er nust provide that each fam |y whi ch was receivi ng [ AFDC|
in at least 3 of the 6 nonths imediately preceding the nmonth in
whi ch such fam |y becones ineligible for such aid . . ., remain
eligible for assistance under the plan . . . during the imedi ately
succeedi ng 6-nonth period").

As well, the statute speaks in individualistic terns,
rather than at the aggregate level of institutional policy or

practice. Nothing like the "policy or practice" |anguage present

- 35-



inthe provision interpreted in Gonzaga exists here. See Gonzaga,

536 U. S. at 288; see also Rabin, 362 F.3d at 201. The nere fact

that all the Medicaid | aws are enbedded within the requirenents for
a state plan does not, by itself, nmke all of the Medicaid
provisions into ones stating a nmere institutional policy or
practice rather than creating an individual right. See 42 U S. C
§ 1320a-2 ("In an action brought to enforce a provision of this
chapter [which includes the Medicaid statutes], such provision is
not to be deened unenforceable because of its inclusion in a
section of this chapter requiring a State plan or specifying the
required contents of a State plan."); Rabin, 362 F.3d at 201-02.

Addi tionally, the commands of 8 1396a(bb) are witten in
highly specific ternms. The |anguage here is extrenely clear and
narrow. it tells a state exactly how to cal cul ate the w aparound
and it gives a maximm duration (4 nonths) between w aparound
paynments. There is thus | ess danger of disparate outcones or of a
ri ght being too vague to easily enforce, as noted in Ferguson, 362
F.3d at 58.

One circuit court, albeit wthout discussing the issue,
has recently allowed a 8§ 1983 action to go forward based on

violations of 42 U S.C. 8§ 1396a(bb). See Cnty. Health CGr. wv.

W son- Coker, 311 F.3d 132, 136 (2d Cir. 2002).*'* W concl ude that

“As well, several courts in other circuits, after Gonzaga,
have allowed actions to go forward under 8 1983 using simlar
provi sions of the Medicaid law. See, e.qg., Rabin, 362 F. 3d at 201-
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a private action can be brought by an FQHC under section 1983 to
enforce 42 U.S.C. § 1396a(bb).
V.

W finally consider whether the district court abused
its discretionindetermning that the traditional requirenents for
a prelimnary injunction had been net and ordering relief. Qur
review of approval or denial of a prelimnary injunction is for

abuse of discretion. See McClure v. Glvin, 386 F.3d 36, 41 (1st

Cr. 2004). Many issues have not been chal |l enged on appeal. For
exanple, the Secretary does not argue that the district court's
refusal to allow the deduction of section 330 grant funds was

error, and we do not address this issue despite Loiza's urging that

02; S.D. v. Hood, 391 F.3d 581, 602-06 (5th Cir. 2004) (considering
42 U.S.C. 8§ 139a(a)(10)(A(i): "A State plan nust provide for
maki ng nedi cal assistance available, including at |east the care
and services listed in [certain paragraphs], to all individuals
[who neet certain eligibility criteria]."); Gean v. Hattaway, 330
F.3d 758, 772-73 (6th Cr. 2003) (considering 42 US.C 8§
1396a(a)(3): Astate plan nust "provide for granting an opportunity
for a fair hearing before the State agency to any individual whose
claim for nedical assistance under the plan is denied or is not
acted upon with reasonabl e pronptness”). The Seventh Crcuit, in
Bruggeman v. Blagojevich, 324 F.3d 906, 911 (7th Gr. 2003),
refused to allow a 8 1983 action to go forward under 42 U S.C. 8§
1396a(a) (19), which says that state Medicaid plans nust "provide
such saf eguards as may be necessary to assure that eligibility for

care and services under the plan will be determined . . . in a
manner consistent with sinplicity of admnistration and the best
interests of the recipients.” That provision is far nore general

than the one at issue here, and unlike the provision here is
witten with a policy bent that does not denonstrate an intent to
directly benefit any discrete group.
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we reach it. We consider only those challenges raised by the
Secretary on appeal .

Traditionally, the test for a prelimnary injunction has
four factors: 1) a Ilikelihood of success on the nerits, 2)
irreparable harmto the plaintiff should prelimnary relief not be
granted, 3) whether the harm to the defendant from granting the
prelimnary relief exceeds the harmto the plaintiff from denying
it, and 4) the effect of the prelimnary injunction on the public

interest. See, e.q., Mitrix Goup Ltd. v. Raw i ngs Sporting Goods

Co., 378 F.3d 29, 33 (1st G r. 2004).

Li kel i hood of success on the nerits

The Secretary nakes two broad-based chal |l enges to Loi za's
i kelihood of prevailing on the nerits. First, he argues that
Loi za has not shown a |ikelihood of success on the nerits because
the relief sought by Loiza in fact corresponds to the period 2000-
2003, and thus constitutes retroactive conpensation barred by the
El eventh Amendnent . Edel man v. Jordan, 415 U.S. 651, 668-71
(1974). This statenent is false: the plaintiffs' conplaint in the
federal case seeks only prospective injunctive and declaratory
relief, not damages for past wongs, and the district court's
prelimnary injunction only covers the prospective period.

Second, the Secretary argues that he had already
est abl i shed t he net hodol ogy of the PPS plan, largely as a result of

the parallel state case, and so the federal case was noot. See,

- 38-



e.g., Ganite State Qutdoor Adver., Inc. v. Town of O ange, 303

F.3d 450, 451 (2d GCir. 2002) ("In order to establish that there is
a likelihood of success on the nerits, . . . the novant nust
establish that the case is not likely to be nbot."). Not so. The
Secretary's own witness (the auditor Marrero) admtted that no
wr aparound paynents had ever been made by Puerto Rico to Loiza or
the other FQHCs. The Commonweal th essentially has admitted that it
has not been in conpliance with federal Medicaid |aw It is
undi sputed that Loiza had not yet received the first quarter 2004
wr apar ound paynent at the tine of the prelimnary injunction.

Irreparable injury, bal ance of harns, public interest

Loi za has adequately shown the presence of irreparable
harmif prelimnary relief were not granted. "Irreparable injury"
in the prelimnary injunction context neans an injury that cannot
adequately be conpensated for either by a later-issued permanent
i njunction, after a full adjudication onthe nerits, or by alater-
i ssued damages renmedy. See, e.g., C Wight et. al., 11A Federal

Practice & Procedure 8§ 2948.1, at 149 (2d ed. 1995) ("[I]f a trial

on the nerits can be conducted before the injury would occur there

is no need for interlocutory relief."); D. Dobbs, 1 Law of Renedi es

§ 2.11(2), at 260 (2d ed. 1993). Loi za adequately denonstrated
that sort of irreparable harm here. Its wtness, the accountant
Colon, testified that Loiza had fallen eight or nine nonths behind

on its nortgage and that foreclosure proceedings were about to
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begi n. See, e.q., Doran v. Salem Inn, Inc., 422 U S. 922, 932

(1975) (threat of substantial |oss of business and certainly
bankruptcy qualified as the sort of irreparable harm needed to
support prelimnary injunction).

The Secretary argues, however, that Loiza has not shown
any causation between its financial woes and the Secretary's
failure to pay waparound. This toois incorrect. Colon testified
that the FQHCs' sources of revenue were fourfold: programincone
from paying custonmers or those wth private insurance, MO
paynents, the waparound, and section 330 revenue. There was
further testinony that programincone was not substantial, that MCO
paynents were generally well below FQHC costs, and that the MX(Os
had not been naki ng paynents to Loiza for the past few nonths. It
i's not unreasonable to junp fromhere to a conclusion that the | ack
of w aparound paynents -- which are supposed to cover for any
deficiencies in MO paynments -- was a key cause of Loiza's
financial difficulties.

Finally, on the bal ance of harmand public policy prongs,
we see nothing unreasonable in the district court's finding that
forcing the Cormonweal t h governnent to nmake a prospective interim
paynment to a single FQHC woul d have no substantial inpact on the
Commonweal th fisc, particularly as nmuch of the Medicaid noney is
ultimately federal. The Secretary argues that granting this relief

has interfered with the PPS that he is in the process of
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establishing. However, the granting of an interimpaynent, using
a rough net hodol ogy based on the work of the state's own expert
while a permanent PPS is being established, can hardly be
consi dered substantial interference wth the creation of that
per manent system Finally, we fully agree with the district
court's point that any shut down of Loiza would adversely affect
hundreds of Medicaid patients.

There was no abuse of discretion in the granting of this
prelimnary injunction.

VI.

The district court's grant of the Mirch 31, 2004

prelimnary injunction in Loiza's favor is affirmed. Costs are

awarded to Loi za.
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