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FUSTE, District Judge. Def endant - appel l ant, Julio
Laguna-Estela was indicted and prosecuted in case 99-CR 72- ORL-
19DAB, in the United States District Court, Mddle D strict of
Florida, Orlando Division. The indictnment alleged that M. Laguna,
beginning in a date unknown and continuing through on or about
Novenber 12, 1998, was involved in a conspiracy to possess wth
intent to distribute heroinin violation of 21 U S.C. 88 841(a)(1)
& 846. On Decenber 21, 2000, M. Laguna pleaded guilty to Count
One of the indictnment pursuant to a plea agreenent.

According to the statenment of facts in M. Laguna s plea
agreenent, as well as M. Laguna’ s statenents nade at his change of
pl ea hearing, over the course of approximtely two years, a group
of individuals headed by Rafael Ranirez and José Irizarry brought
mul ti-ounce quantities of heroin into the Mddle D strict of
Florida for distribution in Oange and GOsceola Counties.
M. Laguna was paid $200 for each delivery made and distributed
approxi mately 792 granms of heroin in connection with the schene.

On March 26, 2001, M. Laguna was sentenced to a forty-
six-month term of inprisonnent and a supervised rel ease term of
three years for participation in the Florida drug conspiracy.

On March 5, 2002, a grand jury sitting in the District of
Puerto Rico issued a ten-count indictnent charging M. Laguna and
ni ne ot her co-defendants with conspiracy to possess with intent to

di stribute narcotics pursuant to 21 U S.C 88 841(a)(1l) and 846.
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The i ndi ct nent charged that fromon or about the nonth of Septenber
1998 and up to and including August 11, 1999, in the District of
Puerto Rico and el sewhere, the defendants conspired to know ngly
and intentionally possess with the intent to distribute heroin and
cocaine. On March 26, 2002, M. Laguna was arrested and appeared
initially before a magi strate judge. The magi strate judge ordered
M. Laguna tenporarily held wi thout bail and appointed a federa
public defender to represent him On April 1, 2002, M. Laguna was
arraigned and entered a plea of not guilty. On April 9, 2002
M. Laguna was ordered detai ned, pending trial.

On July 17, 2003, M. Laguna filed a notion to have the
prosecution declared in violation of the Doubl e Jeopardy C ause of
the United States Constitution, alleging that he was bei ng charged
in Puerto Rico with the sane of fense for which he was convicted in
Florida. On COctober 1, 2003, the magi strate judge i ssued a report
and reconmendation denying M. Laguna's notion to dismss the
indictment and finding that the facts giving rise to M. Laguna’'s
Florida conviction were sufficiently distinct from the facts
underlying the conspiracy charge in the Puerto Rico prosecution to
avoi d a doubl e jeopardy violation.

On Cctober 10, 2003, M. Laguna objected to the
magi strate’s report and recommendation, arguing that he had not
been afforded an evidentiary hearing in which to rebut the

governnent’s evidence. On Decenber 1, 2003, Judge Garcia- G egory



hel d an evidentiary hearing during which the governnent presented
the testinmony of cooperating co-defendant Jesus Tocuyo- Gonzal ez,
who had pleaded guilty pursuant to a plea and cooperation
agr eenent . On January 7, 2004, the evidentiary hearing was
conti nued and M. Laguna took the stand to present his testinony.

On March 15, 2004, the district court issued an opinion
and order adopting the nmagistrate |judge's report and
recommendat i on. The court found that M. Laguna failed to
establish a prima faci e nonfrivol ous doubl e j eopardy cl ai mand t hat
even if he had, the governnent net its burden of proving by a
pr eponder ance of the evidence that the indictnents charged separate

of fenses. On March 22, 2004, M. Laguna filed an interlocutory

appeal .
I.
Double Jeopardy Framework
The Double Jeopardy Cause of the Fifth Anendnment
provi des that no person shall “be subject for the sanme offence to

be twice put in jeopardy of life or linb.” U S. Const. Anend. |V.
No person nay be subject to a second prosecution follow ng an
acquittal or conviction or to nultiple punishnents for the sane

of f ense. United States v. Patel, 370 F.3d 108, 114 (1st Cr.

2004); United States v. Stoller, 78 F.3d 710, 714 (1st Cr. 1996).

Thus, if two conspiracy charges are based on a defendant’s

participation in one single conspiracy, the Doubl e Jeopardy Cl ause
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bars the second prosecution. See, e.d., United States v. Coll azo-

Aponte, 216 F.3d 163, 197-98 (1st Cir. 2000).

“A defendant cl ai mng doubl e jeopardy has the burden of
presenting evidence to establish a prim facie nonfrivol ous doubl e
jeopardy claim Once such a claimis established, the burden shifts
to the government to prove by a preponderance of the evidence that

t he i ndi ct ments charge separate offenses.” United States v. Booth,

673 F.2d 27, 30-31 (1st Cr. 1982); see, e.qg., United States v.

Sturman, 679 F.2d 840, 844 (11th Cir. 1982) (“It is undisputed that
t he burden of going forward by putting the double jeopardy claimin
I ssue i s and shoul d be on the defendant. It is simlarly reasonable
to require the defendant to tender a prima facie nonfrivol ous
doubl e jeopardy claim before the possibility of a shift of the
burden of persuasion to the governnment conmes into play.”).

In nost double jeopardy cases, courts use the “sane

evidence” test articulated in Blockburger v. United States, 284

U S 299, 304 (1932), to decide whether two offenses are the sane
of fense for doubl e jeopardy purposes. Booth, 673 F.2d at 29. This
test ordinarily requires a determ nation whether each offense

requires an element of proof that the other does not. See, e.aq.

United States v. LiCausi, 167 F.3d 36, 46 (1%t Cr. 1999).
In conspiracy cases, a nore nuanced form of the sane
evidence test is applied because of the possibility that the

governnment literally could conply with it while actually carving up



a single conspiracy to commt several crimes into separate
prosecuti ons. In order to determine whether two charged
conspiracies that allege viol ati ons of the sanme substantive statute
are the sane offense for the purpose of doubl e jeopardy, the First
Circuit has identified five factors that nust be considered: “(a)
the tinme during which the activities occurred; (b) the persons
i nvol ved; (c) the places involved; (d) whether the sane evidence
was used to prove the two conspiracies; and (e) whether the sane
statutory provision was involved in both conspiracies.” United

States v. Gonmez-Pabdén, 911 F.2d 847, 860 (1st Cir. 1990) (citing

United States v. Garcia-Rosa, 876 F.2d 209, 228 (1st G r. 1989));

United States v. Fisher, 3 F.3d 456, 461 (1st Gr. 1993); Collazo-

Aponte, 216 F.3d at 198; Booth, 673 F.2d at 29. Based on these
factors, we nust determ ne whether it was clearly erroneous for the
district court to have concluded that M. Laguna failed to make a
prima facie showi ng of a nonfrivol ous double jeopardy claim See
Fi sher, 3 F.3d at 460-61.

A. Time of the Activities

The Puerto R co conspiracy allegedly spanned from
Sept enber 1998 wuntil August 11, 1999. The indictnment in the
Fl ori da case charges a conspiracy whi ch ended on or about Novenber
12, 1998, suggesting that the time of the two conspiracies
over |l apped by only two nonths. However, when we properly consider

M. Laguna's plea agreenent, it seens that the actual overlap may



be significantly greater. M. Laguna's plea agreenent in the
Florida case stipulates that the schene to possess and distribute
heroi n spanned the years 1998 and 1999 and that M. Laguna was
i nvolved in a nunber of drug transactions “[o]n several occasions
during this tinme period.” It is apparent that, although the
Fl orida i ndi ctment only charged conduct through Novenmber 12, 1998,
M. Laguna ultimately pled guilty to conduct which occurred during
a tinme period spanning the remai nder of 1998 and an uni dentifi able
nunber of nonths in 1999. Based on these vague descriptions, the
extent of the overlap in the two charged conspiracies is
unascertainable, but clearly greater than suggested by the
i ndi ct ments.

B. Persons Involved

O the fifteen defendants indicted in the Florida case
and the ten defendants indicted in the Puerto R co case, only

M. Laguna is common to both. Thus, the persons involved in the

two conspiracies are substantially different. See United States v.
Hart, 933 F.2d 80, 86 (finding it probative of two separate
conspiraci es where the defendant was the only conmmon party to both
indictrments); Booth, 673 F.2d at 29 (finding that ten common
def endants of the twenty-four charged in a Maine indictnent and t he
ni net een charged in the Florida indictnment was i nsufficient to find
that the persons in the two conspiracies were substantially

simlar); United States v. Snith, 82 F.3d 1261, 1269 (3d Cir. 1996)
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(“When the evidence indicates that the activities of the alleged
conspi raci es are not i nterdependent or mutual |y supportive and t hat
there are major participants in each conspiracy who | ack know edge
of, or any interest in, the activities of the other, this factor
wei ghs heavily in favor of a conclusion that two conspiracies
exist.”).

C. Places Involved

The governnment relies on the fact that M. Laguna’'s pl ea
agreenent in the Florida case refers only to his involvenent in the
schenme to possess and distribute heroin in the vicinity of O ange
and Osceola Counties, Florida. However, M. Laguna’s presentence
report, witten over a year before M. Laguna was indicted in the
Puerto Ri co case, contains a copy of M. Laguna’s witten statenent
in which he wites that he agreed to make deliveries of drugs in
Puerto Rico.' Further, M. Laguna testified that his invol venent
with M. Ranirez, both before and after M. Ranirez was arrested,
i nvol ved drug transactions between Florida and Puerto Rico. Thus,
| ocation is cormmbn to both conspiracies.

D. Evidence Used

The evi dence on which the governnment plans torely in the
present cases i nvol ves the testinony of co-defendant Tocuyo. Based

on Tocuyo's testinony, the governnent plans to prove that

! M. Laguna's presentence report for the Florida case is
dated February 15, 2001. M. Laguna was indicted in the Puerto
Ri co case on March 5, 2002.
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M. Laguna worked as a main supplier in the conspiracy and had
ot her co-conspirators, |ike Tocuyo, working for him On the
contrary, in the Florida case, M. Laguna worked as a courier, or
mul e, and delivered heroin under the direction of M. Ranirez and
M. lrizarry. 1In addition, the Florida drug schene involved only
heroi n di stribution, whereas the present case charges a conspiracy

to distribute both heroin and cocai ne. But see Gbnez- Pabén, 911

F.2d at 861 (finding that although the drug involved in Count Two
was marijuana and that in Count Three was cocai ne, this distinction
did not establish two separate conspiracies).

Further, when questioned, Tocuyo testified that in the
Florida case, he knew only M. Irizarry, M. Ramrez, and
M. Irizarry’s wife. In contrast, Tocuyo testified that he knew
al nrost all of the co-defendants charged in the indictnment in the
present case. Further, the governnent asserts that it plans to
present tape recorded conversations as evidence in the present case
which fail to nention, with the exception of M. Laguna, any of the
co-conspirators in the Florida schene. Thus, from this vantage
point in the proceedings, and relying on the governnment’s
all egations of what they will offer at trial, it seens that the
evi dence used to support the two separate conspiracies is distinct.

E. Same Statutory Prowvision

Bot h conspiracies are brought under the sanme statutory

provisions, 21 U.S.C. 8§ 841(a)(1) & 846. However, “the overlap of
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statutory provision for each [indictnment] does not belie the
separateness of the conspiracies established by the other four
factors.” Hart, 933 F. 2d at 86.

II.

Conclusion

Upon weighing the five factors outlined above, and upon
considering the totality of the circunstances presented by this
case, we find that M. Laguna has failed to carry his burden of
proving that there exists a nonfrivolous double jeopardy claim
Wthout the benefit of the facts and evi dence unearthed by a full -
fledged trial and with only a hue available from the rai nbow of
facts and evi dence on which the governnment will eventually rely, we
conclude that M. Laguna has not shown that the charges presently
brought against himin Puerto Rico are the sane to which he al ready
pl eaded guilty in Florida. As such, Judge Garcia- G egory properly
denied M. Laguna’ s notion to dism ss the charges brought agai nst
hi m on the ground of doubl e jeopardy.

W make cl ear, however, and as the governnent’s counsel
conceded during oral argunent, that M. Laguna retains the right to
| ater reassert his double jeopardy claimif it is found that the
evi dence on whi ch the governnent ultimately relies is substantially

simlar to that used in the Florida case. United States v.

Stricklin, 591 F.2d 1112, 1119 (5th GCr. 1979) (“Even if the

government does carry its burden of persuasion and the defendant's
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motion to dismss is denied, the District Court may |ater vacate
its finding of no prior jeopardy as the evidence devel ops at tri al
if the defendant renews his notion and the evidence shows that
there was, in fact, prior jeopardy. The ruling by the District
Court on the pretrial notion nmerely decides whether or not, upon
t he evi dence then before the court, doubl e jeopardy appears. On an
[interl ocutory] appeal, the correctness of that ruling, alone, wll
be reviewed. Neither the District Court's nor the Circuit Court's
pretrial decision wll be binding as res judicata, | aw of the case,
col | ateral estoppel, or any other theoretical bar as to the double
jeopardy issue in the case.”). Judgnent of the district court is

affirned.
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