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TORRUELLA, Circuit Judge. Plaintiff-appellant Ernesto

Gonzal ez- Pi fa (" Gonzal ez") brought suit agai nst the Municipality of
Mayaguez and its Mayor, José @uillernp Rodriguez, (collectively
"Def endants"), under 42 U. S.C. 8§ 1983, the First Amendnment, the Due
Process O auses of the Fifth and Fourteenth Arendnents, and vari ous
state laws, as a result of political discrimnation. Gonzal ez
all eged that after his earlier suit against Defendants and his
subsequent reinstatenment, Defendants have consistently denied his
reclassification to a higher position and have given him no
meani ngful duties. The district court granted sumrary judgnment for
Def endants, finding that some of Gonzalez's all egations were barred
by collateral estoppel and that the remaining facts, if credited,
were insufficient to support a prima facie case of political
di scrim nation. The court al so deni ed Gonzal ez' s subsequent noti on
for reconsideration on the basis of new evidence. Gonzal ez appeal s
bot h decisions, and after careful review, we affirm
I. Background

On Septenber 22, 1997, the parties settled Gonzélez's
initial political discrimnation suit in open court. The parties
failed to file witten stipulations of their settl enent agreenent;
thus, the court entered judgnent with reference to the terns
stipulated in open court.

The settl enent agreenent obliged the nunicipality to pay

Gonzéal ez $61, 200 in back pay, including benefits, and to appoint
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himto a new career position with a salary "for which he qualifies
which will never be less than $1,400 nonthly." In turn, Gonzél ez
agreed to retire upon conpletion of thirty years of service, which
he estimated to be within two years of the settlenent date. The
Muni ci pality subsequently appointed Gonzalez to a new position as
Executive Officer | with a $1,500 nonthly sal ary.

On February 5, 1998, Gonzéal ez petitioned for Defendants
to be held in contenpt for failing to conply with the terns of the
settl enent agreenent. CGonzal ez alleged, in relevant part, that
Def endants refused to appoint himto the position and salary for
whi ch he qualified: Executive Oficer VII.

A magi strate judge deni ed Gonzal ez' s notion for contenpt
on August 20, 1998. In his Report and Recommendation, the
magi strate judge found that Defendants had substantially conplied
with the terns of the settl enent agreenent by appoi nting Gonzél ez
to Executive Oficer I. Gonzélez did not object to the Report and
Reconmendati on, which the district court adopted on Septenber 10,

1998. (Gonzalez-Pifia v. Rodriguez, No. 95-1527 (D.P.R Sept. 11,

1998) (" Gonzalez-Pifia 1"). No appeals were taken from that

j udgnent .

Gonzalez filed the instant case on August 2, 2001,
alleging 8 1983, due process, and state |aw violations. In a
nutshell, Defendants allegedly (1) failed to appoint himto a

position and salary commensurate with his qualifications, and (2)



harassed and deprived himof duties and responsibilities. These
actions, Gonzéal ez all eged, were done inretaliation for his support
of the Mayor's opponent during the 1994 prinmaries.

Def endant s noved for sunmary judgnment on April 25, 2003.
Shortly thereafter, on May 12 and May 15, Defendants announced two
new Wi t nesses. Gonzalez filed a notion opposing sunmary judgnent
on May 16, and Defendants replied on May 22. The parties deposed
the new witnesses on July 23, 2003, but neither party raised the
evi dence gl eaned fromthese depositions during the pendency of the
summary judgnment notion.

On August 7, 2003, the district court issued an Opinion
and Order granting summary judgnent for Defendants. First, the
court found that res judicata did not bar Gonzalez's clains to the
extent that they were based on new conduct occurring after his
return to work. However, Gonzal ez's clainms regardi ng Defendants
failure to enploy himat a higher position -- in alleged violation
of the settlenent agreenent -- were held barred by collateral
est oppel . This issue had been fully and finally litigated in

Gonzal ez-Pina |, which determined that the Executive Oficer |

position, which had a salary greater than $1,400 per nonth,
conplied with the settl enent agreenent. Moreover, the court found
that equity weighed in favor of coll ateral estoppel's application,
as Gonzalez failed to object to the magi strate judge's finding and

the district court's adoption of that finding.



Second, the court held that Gonzéal ez's remaining clains
-- harassnment and | ack of work -- were not supported by sufficient
evidence to establish a prima facie case of political
discrimnation in violation of the First, Fifth or Fourteenth

Anendnent. In so holding, the court found, inter alia, that (1)

Gonzal ez adnitted that he did not request duties or appraise the
Human Resources Director or the Mayor of his lack of duties, (2)
Gonzalez failed to specify who nade coments to him that he was
vi ewed as a probl ematic enpl oyee and was not to have access to his
enpl oynment information, and (3) Gonzalez failed to |ink the Mayor
to any of the alleged discrimnatory practices. Si nce Gonzal ez
failed to provide sufficient evidence for the court to infer that
political discrimnation was a substantial or notivating factor in
his treatnent, the court granted sunmmary judgnment for Defendants.

On  August 18, 2003, Gonzalez filed a notion to
reconsi der, pursuant to Federal Rules of Civil Procedure 59(e) and
60(b) (2), based on new evidence fromthe July 23, 2003 deposition
of defense witnesses. A deposition w tness, who tenporarily served
as CGonzal ez' s supervi sor, apparently stated that Gonzal ez told her
that he had no assignnments and had nothing to do in the office.
The witness also indicated, in a sonewhat confused exchange with
counsel, that Gonzal ez had not been assi gned tasks bet ween 1999 and
2000, but was assigned tasks in 2000. The court denied the notion

to reconsi der on March 31, 2004.



CGonzé&l ez appeal s, arguing that the district court erred
in (1) applying res judicata and collateral estoppel, (2)
determining that he failed to establish a prima facie case of
political discrimnation, and (3) denying his notion to reconsi der
based on new evidence. W address these issues in turn.

ITI. Analysis

A. Res Judicata and Collateral Estoppel

Gonzélez first argues that the district court erred in
applying res judicata and collateral estoppel in dismssing his
political discrimnation clains. W disagree.

Res judicata is an issue of |aw over which this court

exercises plenary review. Pérez-Guzman v. Gacia, 346 F.3d 229,

233 (1st Cr. 2003). Under this doctrine, "a final judgnent on the
merits of an action precludes the parties or their privies from
relitigating clains that were raised or could have been raised in

that action." Breneman v. United States ex rel. F.A. A, 381 F. 3d

33, 38 (1st Cr. 2004) (citation omtted). Specifically, res
judicata applies when the follow ng exist: "(1) a final judgnent on
the nmerits in an earlier proceeding, (2) sufficient identicality
between the causes of action asserted in the earlier and |ater
suits, and (3) sufficient identicality between the parties in the
two actions."” 1d. This doctrine, also known as cl ai mprecl usion,
serves the purpose of "reliev[ing] parties of the cost and vexati on

of multiple lawsuits, conserv[ing] judicial resources, and
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encourag[ing] reliance on adjudication.”™ 1d. (quoting Alen v.
McCurry, 449 U.S. 90, 94 (1980)).

Here, the district court allegedly erred in applying res
j udi cata because t he i nst ant al | egati ons of political
discrimnation involve subsequent conduct, and thus |ack
"sufficient identicality of causes of action" with the earlier
suit. Specifically, Gonzalez argues that Defendants' post-
rei nstatenent harassnment and failure to assign work constitute
"[ s] ubsequent conduct, [that,] even if it is of the sane nature as
t he conduct conplained of in a prior lawsuit, may give rise to an

entirely separate cause of action.” Kilgoar v. Colbert County Bd.

of Educ., 578 F.2d 1033, 1035 (5th G r. 1978) (internal quotation
omtted). On this point, we agree, and apparently so did the
district court, which found that "Gonzalez's claim of politica
di scrimnation is not precluded on new conduct occurring after his

return to the Municipality.” (Gonzalez-Pifia v. Rodriguez, 278 F.

Supp. 2d 195, 201 (D.P. R 2003). Gonzal ez sinply m sunderstood t he
district court's holding on res judicata, which was correct as a

matter of law See, e.qg., Walsh v. Int'l Longshorenen's Ass'n, AFL

ClO Local 799, 630 F.2d 864, 873 (1st G r. 1980) (recogni zing that

res judicata did not bar "subsequent conduct [that] was broader and
nore farreaching than the conduct which led to the origina

conplaint").



Neither do we find fault in the court's collateral
estoppel analysis. Collateral estoppel, like res judicata, is an

i ssue of | aw which we revi ew de novo. Faigin v. Kelley, 184 F. 3d

67, 78 (1st Cir. 1999). To establish collateral estoppel, the
foll owing factors nust be net:

(1) an identity of issues (that is, that the

I ssue sought to be precluded is the sane as

that which was involved in the prior

proceeding), (2) actuality of litigation (that

is, that the point was actually litigated in

the earlier proceeding), (3) finality of the

earlier resolution (that is, that the issue

was determned by a valid and binding fina

judgment or order), and (4) the centrality of

t he adj udi cati on (t hat IS, t hat t he

determnation of the issue in the oprior

proceedi ng was essential to the final judgnent

or order).

Id. In short, collateral estoppel, al so known as i ssue precl usion,
"'*means sinply that when a[n] issue of ultimte fact has once been
determ ned by a valid and final judgnent, that issue cannot again
be litigated between the sanme parties in any future lawsuit.""
Jackson v. Coalter, 337 F.3d 74, 85 (1st Cr. 2003) (quoting Ashe
v. Swenson, 397 U S. 436, 443 (1970)).

In the instant case, the district court correctly
concluded that all of Gonzal ez's clains regardi ng i nadequat e pay or
position, as well as any other claim of nonconpliance with the
settl enent agreenent, are precluded by collateral estoppel. As a
result of Gonzélez's contenpt petition, the magistrate judge --

whose findings were adopted by the district court and were not



appeal ed -- held that Defendants substantially conplied with the
settl ement agreenent. Specifically, the judge found that the
Executive O ficer | position at $1,500 per nonth salary satisfied
the settlenent agreenent's terns: a position with a salary "which
will never be less than $1,400 nonthly." Since this issue of
ultimate fact has been determned by a valid and final judgnent,
the court correctly foreclosed relitigation of this issue and any
of its derivatives under collateral estoppel, even if franmed under
a different cause of action.?!

W therefore affirmthe district court's holding on res
judicata and col | ateral estoppel.

B. Sufficiency of Ewvidence

CGonzé&l ez further argues that the court erred in granting

summary judgnent for Defendants due to his failure to establish a

1 We note that the court may have gone too far in barring under
col l ateral estoppel any evidence of CGonzélez's failed attenpts to
be reclassified to higher positions. Wile the prior adjudication
on the settl enent agreenent woul d preclude clains that the failure
to pronote Gonzalez to a higher position or salary violated the
agreenent, it is unclear whether it woul d preclude a separate claim
of discrimnation for, as an exanple, failure to pronote CGonzal ez
to a position for which a less-qualified applicant was hired
There appears to be no identity of issues in such a case, since the
former pertains to conpliance with the settlenent agreenent, while
the latter pertains to discrimnatory pronotion practices.
Nonet hel ess, the contractual nature of the settl enent agreenent nmay
have bound Gonzéal ez to accept any position that nmet its mnim
requirenents. As the nmagistrate judge noted, "the stipulated terns
do not specify or require that plaintiff be appointed to a position
In accordance with his academ c background and/or experience."
Mor eover, since Gonzélez failed to raise this argunment on appeal,
we deemit waived. See, e.qg., Garcia-Ayala v. Lederle Parenterals,
Inc., 212 F.3d 638, 645 (1st Cir. 2000).
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prima facie case of political discrimnation under the First
Amendrent.  This argunment al so fails.

W reviewgrants of summary judgnment de novo, view ng al
facts in the light nost favorable to the nonnoving party and
granting all reasonable inferences in that party's favor. See

e.q., Torres v. E.I. Dupont Nenoburs & Co., 219 F.3d 13, 18 (1st

Cr. 2000). Such judgrments will be upheld "if the pleadings,
depositions, answers to interrogatories, and adm ssions on file,
together with the affidavits, if any, showthat there is no genui ne
issue as to any material fact and that the noving party is entitled
to a judgment as a matter of law" Fed. R Cv. P. 56(c). The
nonnovi ng party "nust present definite, conpetent evidence to rebut

the notion," Mesnik v. Gen. Elec. Co., 950 F.2d 816, 822 (1st GCir

1991); otherwi se, "summary judgnent may be appropriate if the
nonnmovi ng party rests nerely upon conclusory allegations,

i mprobabl e i nferences, and unsupported speculation,” Rivera-Cotto

v. Rivera, 38 F.3d 611, 613 (1st Cir. 1994) (internal quotation
omtted). "The nere existence of a scintilla of evidence" in the
nonnovi ng party's favor is insufficient to defeat sunmary judgnent.

Anderson v. Liberty Lobby, Inc., 477 U S. 242, 252 (1986).

It is beyond peradventure that the First Amendnent
protects "non-policymaki ng" public enployees from adverse
enpl oynment acti ons based on their political affiliation or opinion.

See, e.q., Rutan v. Republican Party of IIll., 497 U. S. 62, 74-76
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(1990); Mercado-Aliceav. P.R TourismCo., 396 F.3d 46, 51-52 (1st

Cr. 2005). To establish a prinma facie case of political
discrimnation, plaintiffs nust first show that party affiliation
was a substantial or notivating factor behind an adver se enpl oynent

acti on. M. Healthy Cty Sch. Dist. Bd. of Educ. v. Doyle, 429

U S 274, 287 (1977); see also Mercado-Alicea, 396 F.3d at 51. 1In

political discrimnation clainms involving changed work conditions,
this court has held that plaintiffs nust establish by clear and
convincing evidence that their work situation is "unreasonably
inferior”™ to the norm and then persuade, by a preponderance of the
evidence, that political affiliation notivated the adverse

enpl oynent action. See Agosto-de-Feliciano v. Aponte-Rogue, 889

F.2d 1209, 1217-20 (1st Cr. 1989) (en banc).2? The burden then

2 Subsequent to Agosto-de-Feliciano, the Supreme Court held that
certain deprivations l|less harsh than dism ssal -- "pronotions,
transfers, and recalls after | ayoffs based on political affiliation
or support [--] are an inpermssible infringenment on the First
Amendnent rights of public enployees.” Rutan, 497 U.S. at 75. In
so holding, the Court noted that any adverse action agai nst public
enpl oyees, no matter how minor, infringes First Anendnent rights.
See id. at 76, n.8 ("[T]he First Anendnent . . . already protects
state enpl oyees not only from patronage dism ssals but also from
even an act of retaliation as trivial as failing to hold a birthday
party for a public enployee . . . when intended to punish her for
exercising her free speech rights") (internal quotation marks and
citation omtted). Thus, we have questioned whether Rutan
effectively overruled Agosto-de-Feliciano, particularly its so-
cal l ed "changeover" defense. See Rodriguez-Pinto v. Tirado-
Del gado, 982 F.2d 34, 42 (1st Gr. 1993) (Torruella, J.

concurring). Although subsequent First Crcuit decisions do not
regard Rut an as necessarily forecl osing the "unreasonably inferior”
standard of Agosto-de-Feliciano, they | eave unresol ved any confli ct
insuch standard. See, e.qg., Acosta-Oozco v. Rodriguez-de-Rivera,
132 F.3d 97, 101 (1st Cr. 1997); Otiz Garcia v. Tol edo Fernandez,
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shifts to the enployer, under the "M. Healthy defense," to

establish by a preponderance of the evidence that it would have
taken the contested action regardl ess of the enployee's political

affiliation. M. Healthy, 429 U S. at 287.

In the instant case, we recognize that Gonzalez
identified nore specific facts of adverse enploynent action than
per haps suggested by the district court. In his deposition,
CGonzal ez indicated (1) that he was gi ven no assi gnnents between his
post-settlenent reinstatenent in February 1998 and February 2000;
(2) that he had conplained to the Finance Director about his |ack
of duties and was told that they were tired of his constant
comuni cations; (3) that a Human Resources enployee conpl ai ned
about his constant visits; (4) that a recently vacated position was
elimnated shortly after he submitted his application for that
position; and (5) that he was refused access to his personnel
files. The Mayor, in his deposition, also stated that although
Gonzal ez had approached him about his lack of duties, he had no
time to read enployee conplaints and act on them because of his
mayoral duties. W find that these facts are specific enough to

anount to nore than a "nere scintilla" of evidence. See Liberty

Lobby, 477 U.S. at 252.

-- F.3d --, 2005 W. 894470 at *5, n.4 (1st Cr. Apr. 19, 2005).
Nonet hel ess, since any such conflict has no i npact on our hol ding,
we save that question for another day.
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W need not deci de, however, whet her Gonzél ez est abl i shed
such "unreasonably inferior"” conditions. Since Gonzalez failed to
show that the adverse enploynent decisions were notivated by
political aninus, this ends our inquiry. W agree with the
district court's finding that Gonzalez failed to |ink defendant
Mayor to any of the alleged discrimnatory practices. See

Gonzal ez-Pi fia, 278 F. Supp. 2d at 205. The only assertion

regardi ng the Mayor personally is that Gonzal ez attenpted to speak
with himat a Christmas party and was told that they had nothing to
tal k about. Id. at 206. CGonzé&l ez presents no corroborating
evi dence that the all eged events took place or were related to his
| ack of political support for the Mayor or the earlier suit, or
were in any other way notivated by political aninmus. Gonzélez's
support for a rival mayoral candidate in the primary, even if the
Mayor was aware of such support, is by itself insufficient to

establish political aninus. See, e.qg., Padilla-Garciav. GQuillerno

Rodriquez, 212 F.3d 69, 74 (1st Cir. 2000) (a show ng of political
aninmus "requires nore than nmerely 'juxtaposing a protected
characteristic -- sonmeone else's politics -- with the fact that

plaintiff was treated unfairly'") (citation omtted).
In the absence of any evidence of political notivation,
CGonzal ez cannot neet his burden to show a prim facie case of

political discrimnation. W therefore affirmon this issue.
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C. New Evidence

After the district court entered summary judgnent for
Def endants, Gonzalez filed an unsuccessful Rule 60(b) Mtion for
Rel i ef fromJudgnent based on "new y di scovered evidence." Fed. R
Cv. P. 60(b). Since we find no abuse of discretion by the
district court, we affirm

"[Rlelief under Rule 60(b) is extraordinary in nature
and . . . nmotions invoking that rule should be granted sparingly.”

Karak v. Bursaw Ol Corp., 288 F.3d 15, 19 (1st Cr. 2002). W

w Il not overturn denials of such notions unless "a m scarri age of
justice is in prospect or the record otherw se reveals a nmanifest

abuse of discretion." Ruiz-Rivera v. Rley, 209 F.3d 24, 27 (1st

Cir. 2002); see also Appeal of Sun Pipe Line Co., 831 F.2d 22, 25

(1st Cir. 1987) ("W have repeatedly held that, once the ball has

ended, the district court has substantial discretion in deciding

whether to strike up the band again in order to allow the |osing
party to argue new material or a new theory.").

Rul e 60(b) provides that a "court may relieve a party

froma final judgnment, order, or proceedi ng" based on, inter

alia, "newly discovered evidence which by due diligence could not

have been discovered intine . . . ." Fed. R Gv. P. 60(b)(2).

Under this rule, a party noving for relief from summary judgnent

nmust persuade the district court that it neets all of the foll ow ng

M tchell requirenents: "(1) the evidence has been di scovered since
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the trial; (2) the evidence could not by due diligence have been
di scovered earlier by the novant; (3) the evidence is not nerely
currul ati ve or inpeaching; and (4) the evidence is of such a nature
that it would probably change the result were a new trial to be

granted.” U S. Steel v. M DeMatteo Const. Co., 315 F.3d 43, 52

(1st Cir. 2002) (citing Mtchell v. United States, 141 F.3d 8, 18

(1st Cir. 1998). Although the novant in the instant case seeks
relief fromsunmary judgnent rather than atrial, the "standard for
relief under Rule 60(b)(2) is equally applicable to evidence

di scovered after a summary judgnent." U.S. Steel, 315 F.3d at 52

n. 9.

Here, the fact that the depositions and the evidence
di scovered therein were taken fourteen days prior to sunmary
judgnment quickly disposes of this issue: it fails the first
Mtchell requirenment that the evidence be discovered after the

district court's entry of summary judgenent. See also U.S. Steel,

315 F.3d at 52 (finding that a party is not entitled to relief
under Rule 60(b)(2) where it possessed records containing evidence
prior to the summary judgnent hearing but failed to review then).
This requirenent is closely related to the second Mtchel

requi renent of due diligence. "[A] party who seeks relief froma
judgnent based on newly discovered evidence nust, at the very
| east, offer a convincing explanation as to why he could not have

proffered the crucial evidence at an wearlier stage of the
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proceedi ngs." Karak, 288 F.3d at 19-20. We find no convincing
explanation in this case. Gonzal ez was aware of the deposition's
contents by July 23, 2003, and also knew that a sumrary judgnment
notion has been pending against himfor several nonths. Yet for
fourteen days, he failed to bring evidence gleaned from the
depositions to the court's attention, and i nstead prepared for jury
selection that was to begin on August 8, 2003.

Gonzéal ez nonet hel ess attenpts to salvage his failure to
satisfy Mtchell by proffering an equitable argunent: that the
depositions were agreed upon by both parties. W find no case | aw
providing for such an exenption, and could conceive of no
conpel ling reason to do so now. "Equity, after all, mnisters to
the vigilant, not those who slunber upon their rights." Sandstrom

v. Chemiawn Corp., 904 F.2d 83, 87 (1st G r. 1990). Although the

parties' agreenment to the deposition mght have given Gonzél ez
cause to believe that the summary judgnent woul d not be acted upon,
he nonet hel ess possessed the information and could have i nforned
the court.

Since Gonzalez failed to neet his burden of proving the
first and second Mtchell criteria, we find no abuse of discretion
inthe district court's denial of his Rule 60(b)(2) notion.

The district court's judgnments are affirmed.

-16-



