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COFFIN, Senior Circuit Judge. This is an appeal from a
summary judgnent in favor of Puerto Rico defendant nunicipality,
Arecibo, its mayor and its director of human resources, in a
political discharge suit brought by fourteen enpl oyees. Plaintiffs
are nenbers of the New Progressive Party (NPP) and the individua
def endant s are nenbers of the Popul ar Denocratic Party (PDP), which
was restored to power after the election of 2000. The newly
el ected mayor, Frankie Hernandez-Coldn, allegedly facing a
form dabl e muni ci pal financial crisis, instigated the term nation
of many enpl oyees, including the plaintiffs.

Plaintiffs' conplaint, seeking both injunctive relief and
damages, invoked 42 U S.C. 88 1983, 1985(3), and other federal
causes of action, as well as several Commonweal th provisions.
Def endants submitted notions for dismssal and sunmary judgnent
supported by statenents of nunicipal officers evidencing not only
financial stringency but also inplenentation of a seniority-based
| ayof f plan devised in contenplation of such an energency by the
prior mayor, an NPP nenber. The district court accepted the
recomendations of a nmgistrate judge that summary judgnent be
granted in favor of the defendants.

After reviewing the evidentiary state of the record in search
of material issues of fact and noting a series of procedural
defaults, we affirm the rulings of the district court rejecting

bel ated requests for discovery and concluding that the record is
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bereft of any evidence of political aninmus notivating the
di scharges. W review the fornmer ruling for abuse of discretion,

Torres- Rosado v. Rotger-Sabat, 335 F.3d 1, 5 n.2 (1st Cr. 2003),

and the latter de novo, Rodriquez v. Anerican Int'l Ins. Co. of

Puerto Rico, 402 F.3d 45, 46 (1st G r. 2005).

We first consider plaintiffs' conplaint, which the district
court generously characterized as establishing a prinma facie case
of discrimnation. The conplaint described plaintiffs as NPP

"activists,” who served as NPP officers and del egates on el ection
day in 2000 and assisted at rallies and neetings during the
camnpai gn. Their political beliefs were alleged, in conclusory
terms, to be known by defendants. The fourteen plaintiffs were
described as holding the following positions: carpenter (2),
janitor (2), driver (2), clerk (3), secretary (2), coordinator
receptionist, and worker.

These al |l egations may very well describe plaintiffs' jobs as

protected frompolitically notivated di sm ssal, see, e.qg., Padilla-

Garcia v. Qiillernmo Rodriquez, 212 F.3d 69, 74 (1st Cir. 2000)

(non- pol i cymaki ng enpl oyees are protected fromenpl oynent deci si ons
based on political affiliation), but job term nations are not

unconstitutional solely "because those affiliated wth one

political party are disproportionately inpacted," Sanchez-Lopez v.

Fuentes-Pujols, 375 F.3d 121, 140 (1st Cr. 2004).




In Acevedo-Diaz v. Aponte, 1 F.3d 62, 69 (1st GCr. 1993),

plaintiffs were described as playing promnent roles in "publicly
and vocal ly supporting” a former mayor. Even so, we acknow edged
that, "[s]tanding al one, even the circunstanti al evidence that sone
plaintiffs were especially conspicuous targets for discrimnatory
enpl oynment action by defendants woul d gi ve us serious pause."” And,

even nore recently, in Gonzalez de Blasini v. Fanmly Dep't, 377

F.3d 81, 85-86 (1st Cr. 2004), we affirned dismssal of a
conpl ai nt, concl udi ng that even though plaintiff was alleged to be
a well known supporter of the NPP, had held a trust position under
the previous NPP admnistration, and defendant had expressed
interest in giving her positionto a PDP nenber, this fell short of
evi dence that defendant knew of plaintiff's affiliation. See also

Cosne- Rosado v. Serrano-Rodrigquez, 360 F.3d 42, 48 (1st Cir. 2004)

(statenent of PDP mayor of intent to rid town of NPP activists
i nsufficient to generate genuine i ssue of material fact); Figueroa-

Serrano v. Ranpbs-Alverio, 221 F.3d 1, 8 (1st G r. 2000) (simlar).

W note our doubt concerning whether plaintiffs had truly set
forth a prima facie case to enphasize that it is at best not a
strong one. Their task wunder the burden-shifting analysis
applicable to political discrimnation cases was to showthat their
constitutionally protected conduct was a substantial or notivating

factor for the adverse enpl oynent decision. See, e.q., Padilla-

Garcia, 212 F.3d at 74 (citing M. Healthy Gty Sch. Dist. Bd. of




Educ. v. Doyle, 429 U S. 274, 287 (1977)). Assum ng their skinpy

showing nmet this standard, the allegations nonetheless |ack any
specific information that could bulwark a case for rejecting the
genui neness of defendants' response that they "woul d have taken t he
sane action regardless of the plaintiff's political beliefs,"” id.

(referring to "the M. Healthy defense").

This sets the stage for the critical assessnent of defendants
proffered justification. After considerable jousting by the
parties over service of process and plans for discovery, the court
set the date of May 7, 2003 for a status conference. A few days
before that date, defendants filed a notion for summary judgnent
with a Statenent of Uncontested Material Facts and a notion to
di sm ss. Unaccountably, plaintiffs' counsel did not attend t he May
7 conference.

This was only the beginning of mssed cues. Plaintiffs
responded on May 14 to the notion for summary judgnment only by
requesting an extension of time beyond the customary ten day limt
to June 11 to oppose the notions. That date passed w thout any
effort to secure a further extension, or to conduct discovery, and
wi t hout any statenent of opposition or opposing statement of
material facts, as required by local rules. Accordingly, on July
14, the court referred the case to the magistrate judge for a
report and recomrendati on, which was to be consi dered "unopposed. "

Under the applicable local rule, facts in a statenent of nateri al



facts, if supported by record citations, are deened adm tted unl ess
properly controverted. See D.P.R R 56(e).

Three weeks later, on August 8, plaintiffs' counsel filed a
notion for reconsideration of the order of reference. W have
| ooked in vain for any support for such a notion except an appeal
for sheer nercy. Counsel averred that it was "foreseeable that
plaintiffs woul d need additional time [beyond June 11] to concl ude
the discovery"” but did not explain why preventive anticipatory
action was not attenpted. Counsel had "coordi nated” the tentative
deposition of defendant Mayor Hernandez but "the wundersigner
cal endar [sic] during the nonths of June and July of 2003 prevented
to do so." Finally, the request: "Plaintiffs deserve an
opportunity to conduct further discovery . . . . It was our
m stake not to request an additional extension of tinme to oppose
said notion."

Counsel perhaps deserves high marks for candor, but to ask us
to find that the district court abused its discretion in refusing
to grant this notionis to ask us to use this sad case to nake very
bad | aw. Counsel for Arecibo appropriately calls our attention to

Justice Harlan's thought in Link v. Wabash Railroad Co.: "[K]eeping

this suit alive nmerely because plaintiff should not be penalized
for the om ssions of his own attorney would be visiting the sins of
plaintiff's |awer upon the defendant." 370 U S. 626, 634 n.10

(1962) (enphasis in original). Now, if ever, are the teachings of



such cases as Resolution Trust Corp. v. North Bridge Assocs., 22

F.3d 1198 (1st Cir. 1994), pertinent. There, we called attention
to the safety valve of Fed. R Cv. P. 56(f), which gives a party
wi th an aut hentic need the opportunity to buy nore tine to nount an
opposition to summary judgnent. Id. at 1203. But we enphasized
that invoking the rule required "due diligence both in pursuing
di scovery before the sumary judgnent initiative surfaces and in
pursui ng an extension of time thereafter.” 1d. In addition to due
di I i gence, we added:
When, as is often the case, the reason [for a requested
extension] relates to inconplete discovery, the party's
expl anati on nust take a special form it should show good
cause for the failure to have discovered the facts
sooner; it should set forth a plausible basis for
bel i eving that specified facts, susceptible of collection
within a reasonable tine frame, probably exist; and it
shoul d i ndi cate how t he energent facts, if adduced, wl|

i nfl uence the outconme of the pending sumrmary judgnent
not i on.

In this case, there was no diligence exercised during the
three nonths of My, June, and July after the notion for summary
j udgment surfaced. And not only was no good cause shown for
failure to have discovered facts sooner, but there was no
indication of plausibly hoped for "specified facts" and the
feasibility of their tinely collection. W therefore have no
alternative but to conclude that the district court did not abuse
its discretion in refusing to reconsider and grant belated

di scovery. The magi strate judge therefore properly considered the
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def endants' statenent of uncontested material facts as unopposed
and, consequently, conceded to be true.

Thus guided, the magistrate judge first noted the sworn
statenment of Arecibo's Finance Director stating that as of the
begi nni ng of Mayor Hernandez's admi nistration in 2001 Areci bo had
a deficit of twelve mllion dollars. The statement asserted that
because of this extrene situation, and after considering other
options such as personnel relocation and reduction of working
hours, "the only option available to prevent a collapse of the
Muni ci pal econony was to inplenent |ayoff of personnel.”

The report went on to consider the sworn statenent of the
muni ci pality's Human Resources Director, referring to letters of
di sm ssal (copies of which were included) informng enpl oyees of
their inpending dismssal, due to the economc crisis, under a
di sm ssal plan based on seniority. Each letter notified the
reci pient of his right to appeal the dism ssal to the Appeal s Board
of the Personnel System

Finally, the magistrate judge found no evidence of pretext
concealing a discrimnatory aninus. He then, apparently having
given every favorable inference to the allegations in the
conpl ai nt, recomrended that sunmary judgnment issue for defendants.

Plaintiffs nmade tinely objections to this report and
recomrendation, which are really a replay of the plea for

di scovery nmade in the notion for reconsideration. They consist of



two types of allegations. The first is a criticism of both the
financial deficit information and the procedures followed in
i npl enenting the layoff plan. For exanple, the assertion is nade
that defendants' "fact"™ concerning financial crisis "can be easily
questioned” by reviewi ng mnunicipal financial statenents and the
“"totality of the personnel actions.” The demand is for
unidentified nore "reliable" documents than the affidavits of the
Fi nance Director and the Human Resources Director

The second set of allegations consists of categorical
assertions | acking in any specificity, such as: "certain enpl oyees”
have been excluded fromdi sm ssal and all owed to conti nue wor ki ng;
new personnel have been hired; "big spending" has taken place; al
muni ci pal appointed directors have received substantial pay
increases. Plaintiffs assert that, if discovery is allowed, al
this will be proven.

What all this conmes down to is an outline of areas of hopeful
inquiry, sonething that plaintiffs could have articulated and
pursued nonths earlier. Utinmately, we cone to the judgnent of the
district court when it adopted and approved the Report and
Recommendati on of the magi strate judge, granting summary judgnent
for defendants and dismissing all clainms. |Its key finding was t hat
"[t]he record is void of evidence supporting allegations of
political discrimnation.” While plaintiffs assert that the court

pl aced an i nproper burden on themto show pretext affirmatively, we



think the state of the record is such that there is no basis for a
rational jury to conclude other than that plaintiffs' termnations
were the result of "uniformy applied personnel practices|]

predi cated on legitimate reasons,” Sanchez-lLopez, 375 F. 3d at 140.

There are two remai ni ng argunents of plaintiffs that clai mour
attention. On Cctober 31, 2003, they filed an "Informative Mtion
and Request of Judicial Know edge," asking the court to take
judicial notice "for all |egal purposes" of another case invol ving
some two hundred di sm ssed enpl oyees in which plaintiffs had filed
a notion for summary judgnent before another judge. W note first
that plaintiffs did not make this argunent to the nagistrate, and

it is therefore waived. See Paterson-Leitch Co. v. Mass. Min.

Whol esale Elec. Co., 840 F.2d 985, 990-91 (1st Gr. 1988).

Moreover, plaintiffs made no attenpt to specify what "adjudi cabl e
facts" met the requirenents of Federal Rule of Evidence 201. Not
only do pleadings, parties, issues, and facts differ in different
cases, but plaintiffs cannot sidestep their neglect to offer
evidence in this case by asking the court to rule on the basis of
the record in another case. Finally, the district court's ruling
in the other case - finding that the seniority plan used by
defendants "could not, as a matter of |law, have forned the |egal
basis for Plaintiffs' dismssal" — did not occur until March 2004,

sone four nonths after the Informative Mdtion was nade and on the
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sanme day that the district court in this case signed its order
Refusal to take judicial notice was anply justified.

A final contention is that the district court inproperly
di sm ssed plaintiffs' clainms based on Act No. 382 of May 11, 1950,
29 P.R Laws Ann. 88 136-139. This argunent dwindles in the face
of the municipality' s assertion, not denied by plaintiffs, that the
provi sion was repeal ed by Act 121 of Septenber 13, 1997, before any
events relating to this case took place.

Affirned.
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