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COFFIN, Senior Circuit Judge. Francisco Garcia Lépez began

snoki ng in 1960, at age 25, and continued the habit for the next 42
years, ultimately snoking three packs of Wnston cigarettes each
day. He died in Cctober 2002, three nonths after being di agnosed
with lung cancer. H's surviving famly mnmenbers brought this
di versity action against the cigarette nanufacturer, R J. Reynol ds
Tobacco Co., claimng that snoking was a substantial factor in his
i1l ness and death. Plaintiffs sought to recover danages based on
a variety of tort and other Conmonwealth |aw theories, including
failure to warn and defective design. The district court dism ssed
a failure to warn clai mand granted summary judgnment for defendant
Reynolds on all other clains. After careful scrutiny of the
record, we affirmsubstantially for the reasons articul ated by the
court.

| . Backaqgr ound

Decedent Garcia had only a sixth grade education and could
read little Spanish and no English. Although he did not watch nmuch
tel evision, several fam |y nmenbers testifiedin depositions that he
did regularly viewthe evening news. H s wife and at | east four of
his children also testified that, at various points during the
years Garcia snoked, they urged himto stop because of the health
ri sks posed by cigarettes. According to the undisputed facts the
parties jointly submitted to the district court, Garcia's wife and

daughter had "years ago . . . tal ked about how the Decedent was



snoki ng too nuch." H's wife acknow edged t hat, when she first saw
hi m snmoki ng, she warned himthat it could be bad for his health.

The famly reported one or tw attenpts by Garcia to stop
snoking by using nicotine gum as a substitute. H's son, Javier
Garcia Prado, testified that he gave his father one pack of the
gum and that the attenpt |asted about two days and resulted in
reduced snoking during that tine. A daughter, lvellise Garcia
Prado, said she bought him both nicotine gum and patches once he
had devel oped a cough and was feeling ill; she said he used the gum
and it reduced his snmoking "a little," but he refused to use the
pat ches. Anot her daughter, Mayra Janette Garcia Prado, testified
that her father stopped using the gum given to him by her sister
because "there were no results." Decedent's grandson, Joham Garcia
Adorno, who lived with his grandparents, testified that his
gr andf at her used the patches once and t hat he stopped snoki ng, but
he did not remenber for how | ong.

Anot her son, Edgardo Garcia Prado, also noted his father's use
of the nicotine gum but said that he never conpletely stopped
snoking. Edgardo testified that he "would tell [his father] to
stop snoking every day and he would pay no attention.” Still
anot her son, Olando, testified that, when famly nenbers or
friends would tell his father that snoking was harnful, he would
say "that we all have to die sone tinme fromsonething . . . . He

al ways had the sane answer." Decedent's brother, Denetrio Garcia



Lopez, testified that he had been telling his brother that snoking
was harnful since about 1970. Denetrio said he did not know his
brot her's perception of the health risks of snoking, noting, "[t]he
thing is that he woul d not pay any attention to anybody, so it just
didn't matter to him"

Garcia's wife, Virginia Prado Alvarez, testified that, in My
2002, her husband st opped snoki ng because the price of cigarettes
i ncreased,! and he could no longer afford to buy them He becane
bedri dden, and, according to his wife, "[h]e was feeling very sick
because he wasn't snoking." He was experiencing both abdom na
pain and a dry cough, and nedical tests ultimately reveal ed a ri ght
upper lung mass that was diagnosed as inoperable cancer. He
deteriorated rapidly and died in Cctober 2002 at the age of 68.

Appel lants filed suit in June 2003, clainmng that Garcia's
i1l ness and death were caused by his snmoking Wnston cigarettes,
whi ch are manufactured by appellee R J. Reynol ds. They all eged
negligence and strict liability clainms under Puerto Rico |aw for
failure to warn and design defect, clains for fraudul ent
m srepresentation and conceal nent, and a claim for violation of
Article 189 of the Puerto R co Penal Code, 33 P.R Laws Ann. 8§

4307, which prohibits "[f]raud in [the] delivery of [a] thing."

1 A daughter also testified that he stopped snoki ng because of
a price increase in May 2002.
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The district court disnm ssed the post-1969 failure-to-warn
cl ai rs based on preenption by the Federal Ci garette Labeling and
Advertising Act, 15 U S C 88 1331-1341, and it subsequently
granted summary judgnent on the remaining clains. The court
concluded that plaintiffs had failed to establish that ordinary
consuners were unaware of the health risks of cigarette snoking
during the relevant tine period, underm ni ng both the desi gn def ect
and the pre-1969 failure-to-warn clainms. The court further ruled
that plaintiffs failed to adduce evi dence of a design defect or to
of fer evidence that the decedent's injuries were proxi mately caused
by Reynol ds' failure to warn. The court rejected the fraud cl ai ns,

inter alia, for lack of evidence of false statenments heard or

reasonably relied on by decedent, and it concluded that the Article
189 claimsuffered fromdi spositive deficiencies.

On appeal, appellants challenge each of the district court's
sunmary judgnent rulings.?

II. Discussion

W review the district court's grant of summary judgnment de

novo. Cruz Vargas v. R J. Reynolds Tobacco Co., 348 F.3d 271, 280

(1st Cr. 2003). Al t hough we draw all reasonable inferences in

favor of the nonnmoving party, id., that party nust respond to a

2 At oral argunent, appellants' attorney stated that they no
| onger were pursuing their negligence clains; the failure-to-warn
and design defect clains thus remain only as strict liability
causes of action.
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properly supported nmotion with sufficient evidence to allow a
reasonable jury to find inits favor "with respect to each i ssue on

which [it] has the burden of proof,"” DeNovellis v. Shalala, 124

F.3d 298, 306 (1st GCir. 1997). See also Rochester Ford Sales, Inc.

v. Ford Mdtor Co., 287 F.2d 32, 38 (1st Gr. 2002). Wth that

standard in mnd, we turn to our exam nation of appellants' clains.

A. The Rol e of Common Know edge

As the district court observed, appellants may not prevail on
either the common |aw failure to warn or the design defect clains
unl ess they can show that the ordi nary consuner was unaware of the

dangers of snoking. See Cruz Vargas, 348 F.3d at 275 ("[A]

manuf act urer cannot be held |iable under either strict liability or
negligence for failure to warn of a danger commonly known to the

public."); Aponte Rivera v. Sears Roebuck, 44 P.R Ofic. Trans. 1,

7, 144 D.P.R 830 (1998) ("[A] manufacturer need not warn of a
hazard if the average consumer ordinarily has know edge of the

dangers of the product."); Aponte Rivera, 44 PR Ofic. Trans. at

6, 144 D.P.R 830 (citing 8 402A of the Restatenent (Second) of
Torts, comrent i, which states that a product is defective only if
it is "dangerous to an extent beyond that which would be
contenpl ated by the ordinary consumer who purchases it, with the
ordinary knowl edge comobn to the community as to its

characteristics").



Both parties sought to establish their position on common
know edge through expert evidence, but Reynolds filed a notion to
exclude the testinony of plaintiffs' proposed expert, Marly Ferrer

Montal vo, claimng inter alia, that she |lacked the requisite

education and experience to qualify as an expert. Although the
district court did not explicitly rule on this notion, it did not
refer to Ferrer's report inits sunmmary judgnent decision, relying
entirely on the common know edge concl usi ons of Reynol ds' expert,
Luis Martinez-Fernandez. The court's silence seens to us to inply
rejection of plaintiffs' expert evidence, a ruling that woul d be

subject to review only for abuse of discretion. See Kumho Tire

Co., Ltd. v. Carmchael, 526 U S. 137, 152 (1999); Gen. Elec. Co.

v. Joiner, 522 U S. 136, 138-39 (1997); Currier v. United Techs.

Corp., 393 F.3d 246, 251 (1st Gr. 2004). In any event, as we
shal | explain, even under de novo review we would conclude that
Ferrer's presentation is inadequate, particularly in light of
Martinez' detailed affidavit, to permt a jury to find for
plaintiffs on the issue of conmon know edge.

In Cuz Vargas, we observed that the "comon know edge"

defense i s assessed objectively and, "despite the nonenclature, it
Is a technical question involving nethods, financing, and sources
of research beyond the conpetence of |ay determ nation, at |east
when pertaining to history forty or fifty years renoved fromthe

time of trial." 348 F.3d at 277. In performng its gatekeeping



function in assessing proffered expert evidence, a court nust
consi der "whether the putative expert is 'qualified by "know edge,

skill, experience, training, or education."'" Ed Peters Jewelry

Co. v. C&J Jewelry Co., 124 F.3d 252, 259 (1st G r. 1997); see

al so Daubert v. Merrell Dow Pharns., Inc., 509 U S. 579, 592 (1993)

("relaxation of the usual requirenment of first-hand know edge .
is premi sed on an assunption that the expert's opinion will have
a reliable basis in the knowl edge and experience of his

discipline"); Poulis-Mnott v. Smth, 388 F.3d 354, 359-60 (1st

Cr. 2004); Fed. R Evid. 702. Ferrer's qualifications to serve as
an expert were marginal, at best.

At the time of her report, Ferrer possessed only a bachelor's
degree in history, and nobst of her research experience was
irrelevant to the i ssue of comon know edge of the health risks of
snoki ng. Her master's thesis (witten but, at the time of her
report, not yet presented) related to the history of the Republic
of Haiti, and her nobst recent work was as an archivist on a
collection of docunents relating to public wrks in the
Commonweal t h. As a graduate student in 2001, she presented a
paper on Haiti at a Puerto R can Historians Congress. O her
experiences i ncluded about two years teaching high school students
Puerto Ri can and Latin American history, researching the history of
the paso fino horse in Puerto Rico, working as a cultural tour

guide in Ad San Juan, and assisting a university professor wth
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research on neo-colonial history, particularly in the Caribbean,
but excl udi ng Cuba and Puerto Rico. Toward the end of that year of
research, she did her only directly relevant work: collecting
mat eri al s about tobacco advertising in Puerto Rico. Her particul ar
assignment was to focus on religious and gossi p nmagazi nes; in her
deposition, she described this work as photocopying infornmation,
wi t hout anal ysi s.

In sum to grant the status of expert to one at the outset of
an academ c career, with such a variegated and unfocused record of
scholarly efforts and mnimal attention to analysis, would threaten
the effective functioning of the gatekeeper process. Expert
W tnesses are "permtted wide latitude to of fer opinions," Daubert,
509 U.S. at 592, and "'[e] xpert evidence can be both powerful and
qui te m sl eadi ng because of the difficulty in evaluating it,'" id.
at 595 (quoting Winstein, "Rule 702 of the Federal Rules of
Evi dence is Sound; It Should Not Be Anended," 138 F.R D. 631, 632
(1991)). That a testifying expert thus should have achieved a
nmeani ngf ul threshold of expertise seens beyond debate.

Reynol ds' expert, Martinez, was considerably nore qualifiedin
every rel evant respect. A history professor since 1983, he earned
his doctoral degree from Duke University in 1990 and, at the tine
of his affidavit, was a professor of history and Puerto Ri can and
Hi spani c Cari bbean Studies at Rutgers University. Author of seven

books and nonographs and nore than twenty articles and essays, he
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also has given nore than thirty lectures on Latin Anerican
historical topics at colleges and universities. Anmong ot her
scholarly awards, he received in 2000 the Lydia Cabrera Award of
the Conference on Latin Anerican History. He has taught a variety
of courses on Latin Anerican, Cari bbean and United States history,
and the course subject matter has included "the role of tobacco in
Cari bbean and Latin Anmerican culture, econony and society."
Martinez' extensive professional involvenent included serving as
chair of the Caribbean Studies Commttee for the Conference on
Latin Anmerican Hi story.

The two experts' proposed evidence also differed nmarkedly. 1In
a seven-page report based on approximately 130 hours of work,
Ferrer reported that she had reviewed the bulletin and nmagazi ne of
the Puerto R can Medical Association from 1930 through 1970,
reports of the Departnment of Public Health and the Conm ssi oner of
Education, and a series of novies devel oped by the Departnent of
Education to address various social problens in Puerto Rico. She
stated that she investigated the newspaper El Mundo fromthe 1930s
t hrough 1985 and found "sone coverage of the health probl ens caused
by cigarette use,"” but her report gives no specific citations to
articles other than to state that she had found "approxi mately 15
articles [in 1964] on different subjects relating to tobacco, sone
of which included health problens that may be caused by snoking

cigarettes.” She acknow edged that her research was not yet
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conplete, noting that she was still investigating severa
magazi nes, includi ng Readers Di gest, which she noted was published
i n Spani sh begi nning in Decenber 1940.°3

Based on the I|imted mterials she reviewd, Ferrer
nevert hel ess concl uded that "the research on the effects of tobacco
use and cigarette snoking was only beginning in the 1950s and
1960s," and she observed that pervasive cigarette advertising
"rendered futile any educational attenpt to mnimze the use of
cigarette products.” She further observed that nuch of the
i nformati on about snoking that was available to Puerto Ri cans was
transl ated fromEnglish, and noted that "many tines the basic i deas
and concepts are lost in translation."* She enphasized that this
| anguage difficulty was exacerbated by the high percentage of
illiteracy anong Puerto Rico's residents. She concl uded that
decedent coul d have had no know edge of nicotine addiction or the
health risks of snoking because of the anbiguous nature of the

information available to him These conclusions were framed

3 On the second day of her deposition, about four nonths after
she first was deposed, she reported that she had in the interim
checked "sone i ssues"” of the newspapers El Inparcial and El Vocero
and also had reviewed the catalog of the national archive novie
section, where she uncovered one agricultural docunentary about
growi ng tobacco in Puerto Rico.

“ During her deposition, she was unable to cite any specific
i nstances of such confusion and, upon questioning by defense
counsel, agreed that two apparently translated articles shown to
her from El Mundo that had been published in 1954 and 1955 woul d
have been understood as |inking snoking and cancer.
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generally, and none was supported by specific citations to
sources. ®

By contrast, Martinez reported in his 31-page affidavit a w de
variety of materials that he had exam ned. Anobng ot her sources, he
revi ewed weekly magazines, island-wi de daily newspapers, Puerto
Ri can and national health publications, Puerto Rican | aws relating
to tobacco, snoking, cigarettes and health instruction; education
materials, including health education courses and school texts;
religious and church publications; polling and survey data;
"materials related to popular culture"; and various governnent
docunents. His conclusions were annotated with 112 footnotes
i dentifying specific sources. In additiontowitten materials, he
stated that he considered "the role of oral tradition, which is
particularly strong in Puerto Rico."

Based on his research, Martinez opined "to a reasonabl e degree

of historical certainty" that throughout the decedent's lifetine

° W note as well that Ferrer's report was not sworn, which

di m nishes its potency as probative evidence. See Carnona V.
Tol edo, 215 F. 3d 124, 131 (1st G r. 2000) ("Docunents supporting or
opposi ng sunmary judgnment nmust be properly authenticated. . . . 'To

be admi ssible at the summary judgnent stage, "documents nust be
authenticated by and attached to an affidavit that neets the
requirenents of Rule 56(e).""'"); Young v. Gty of Providence, 301
F. Supp.2d 163, 177 (D.R 1. 2004), aff'd in part, rev'd in part and
remanded by 2005 W. 826073 (1st Cir. Apr. 11, 2005)(declining to
credit expert's report on the assunption that it was not affirmed
under oath by nmeans of "an affidavit or any other sworn
testinony"). Qur conclusion on common know edge does not, however,
depend on this flaw, and Ferrer in any event revi ewed her research
during a | engthy deposition.
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the general public received an "abundance of information"” on the
health risks of snmoking and the difficulty some snokers encounter
in attenpting to quit. He thus concluded that there has been
"W despread, pervasive common know edge throughout the twentieth
century that cigarette snoking can cause serious |ife-shortening
di seases, such as lung cancer, enphysenma, hypertension, and heart
di sease. " He further reported common know edge that cigarette
snoki ng "can be habit form ng, addictive, and/or very difficult for
sonme to quit."

More persuasive than these general, perhaps overbroad,
conclusions were his nore particular references to sources of
public information in the critical decade of the 1950s, i medi ately
before the decedent started snmoking. For exanple, his affidavit
cited nine articles related to snoking and health that appeared in

Sel ecci ones del Reader's Digest between March 1950 and May 1959.

He reported that one of them published in Septenber 1954, noted
that "'13 unrelated studies have been done on the relationship
bet ween cancer and tobacco in five differen[t] countries . . . al

t hese researchers reached the sane concl usi on: |ung cancer appears

nore frequently anmong snoker[s] than anbng non-snokers. (citing

"Lo que se sabe del cigarillo y el <cancer,” Selecciones del

Reader's Di gest, Septenber 1954). He stated that another article,

published in February 1953, referenced a study concluding that

"*From the age of 45 onward, the danger of acquiring the illness
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[lung cancer] increases in direct proportion to the amount of
t obacco snoked . . . .'" (citing "Cancer por cajetillas,"”

Sel ecciones del Reader's Digest, February 1953). He also cited

nore than a dozen articles in the newspaper El Mindo during the
1950s referring to snoking and heal th, including specifically the
rel ati onshi p bet ween snoki ng and cancer, and he pointed to sim|lar

coverage in the early 1960s in both EIl Mundo and the San Juan Star.

According to Martinez, the issue of addiction also received
specific attention in both periodicals and newspapers. He cited a
1952 article in El_Mindo that noted the difficulties of quitting
snoki ng and that "the seductive qualities of tobacco are doubtl| ess
owng to the effect of the nicotine it contains.” (citing "Sobre
café y tabaco," El _Mindo, April 24, 1952). He stated that other
references to the difficulty of quitting snoking appeared in

“[ p]opul ar and wi dely circul ati ng magazi nes" such as Sel ecci ones

del Reader's Digest and Alma Latina, and the footnote correspondi ng

to that statenment |isted twelve sources (including the nine

Reader's Digest articles noted above) addressing that topic and/or

t he general issue of snoking and health, including the link to | ung
cancer. Martinez also pointed to newspaper advertisenents for
"stop snoking nethods” and "highly publicized" anti-snoking
canpaigns in the 1960s and 1970s that included educational
wor kshops to hel p snokers quit — nessages that inplicitly, if not

explicitly, conmunicated snoking' s addictive nature. Educati onal
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i nformation reviewed by Martinez i ncluded a 1944 j uni or hi gh school
heal th education bulletin directing teachers to stress to students
that tobacco is habit-form ng and that snoking, once started, is
difficult to quit

In Iight of these contrasting expert reports, we agree with
the district court that no reasonable jury, confined to the record,
could conclude that the general public in Puerto R co |acked
know edge about the risks of snoking, including|ung cancer, by the
tine decedent first started snmoking in 1960.° A reasonable juror
could not reject Martinez' detailed and conprehensive report in
favor of Ferrer's conclusory and i nconpl ete assessnent. As was the

case with his testinony in Cruz Vargas, "Mirtinez' research

foll owed an accepted nethod of historical analysis and drew on a
breadth of sources . . . contenporaneous with the tine period at
issue in the case," 348 F.3d at 278. Ferrer's attenpt to
neutralize the significance of the information dissem nated on
snoki ng and health by focusing on Puerto Rico's literacy problens
falls short given Martinez' credible assertion of Puerto Rico's

oral tradition. Indeed, Marti.nez' opinion was validated by the

® Appellants claimin their brief that Puerto Rico utilizes a
"nore stringent" approach to the comobn know edge doctrine,
requiring a finding in this case that consunmers were aware not
sinply that cigarette snoking is hazardous to health but of "the
speci fic connection between snoking and |ung cancer (the disease
that caused decedent's death) and/or the addictive nature of
cigarettes.” To the extent this is a correct statenment of Puerto
Rico law, an issue we do not reach, it does not affect our
concl usi on because Martinez' analysis nmet that standard.
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testinmony of Garcia's wife that she knew at the time he started
snoki ng that cigarettes posed a health risk — and that she told him
so.

W therefore agree with the district court that, infailingto
show a | ack of commobn know edge of the risks of smoking — and in
particular, the risk of |lung cancer - appellants offered
i nsufficient evidence to support either their failure-to-warn or
desi gn defect clains.

B. Oher Elenents of the Tort d ai ns

We note, noreover, that plaintiffs' evidence also fell short
of denonstrating the requisite proxi mate cause between either a
failure to warn or design defect and decedent's death from | ung
cancer. As detailed above, decedent chose to disregard his
famly's and friends' repeated adnonitions that he give up
cigarettes because of the health risk, stating his intention to

continue snoking despite its link to di sease and death because "we
all have to die sonme time from sonething.” This attitude was
expressed notwithstanding the explicit warning on cigarette
packages, beginning in the md-1980s, that snoking causes |ung
cancer and ot her serious di seases. Thus, on this record, warnings

appear irrelevant to decedent's deci sion-making.’ Accord Estate of

" Nor are appellants aided by the fact that the package
war ni ngs were in English, a |anguage decedent did not speak. His
exposure to the | abel information was i nevitable given the evidence
that he regularly watched the evening news, and he presunably was
exposed to the information as well through word- of - nout h.

-16-



Wite v. RJ. Reynolds Tobacco Co., 109 F. Supp.2d 424, 435 (D. M.

2000) (proof that decedent ignored verbal warnings and warning
| abel s on cigarette packages shows |ack of proximte cause for

decedent's cigarette-related injuries); see dassner v. RJ.

Reynol ds Tobacco Co., 223 F. 3d 343, 351-52 (6th G r. 2000) (finding

t hat common know edge doctrine bars design defect and failure-to-
warn cl ai ns under Ohi o product liability | aw where "decedent began
snoking in 1969 [after the federal |abeling act was in effect] and
continued to snoke up until her death in 1997," affirmng earlier
precedent focusing "not on the point at which the plaintiff began
snoki ng, but rather, the point at which she quit snoking").

In addition, the contention that nicotine's addictive nature
rendered decedent incapable of stopping once he started snoking —
a point asserted but undevel oped in appellants' brief — is belied
by the testinmony of his wife and daughter that he stopped near the
end of his |life because he no longer could afford the cost of
cigarettes. Although he briefly tried nicotine patches and gum
provi ded by fam |y nmenbers, the evidence that he deli berately chose
to continue snoking despite its life-shortening effect underm nes
the genuineness of those attenpts to stop and, thus, their
probative value. 1In sum the evidence taken as a whol e forecl oses
a jury finding that Reynolds' failure to warn of the health hazards
of snoking before 1969 was a proximte cause of decedent's |ung

cancer. Cf. Tompkin v. Anerican Brands, 219 F.3d 566, 568, 575
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(6th Cr. 2000) (court reversed sunmary judgnent for defendants on
failure-to-warn and desi gn defect clains based on factual question
regardi ng common knowl edge where decedent gave up snoking in 1965,
at age 31, after snoking for 15 years).

Nor di d decedent ever switch to avail abl e brands of cigarettes
with | ower Ievels of tar or nicotine in an effort to | ower the risk
to his health; he instead remai ned |oyal throughout his life to

regul ar Wnstons. Thus, Reynolds' failure to develop a "healthier”

cigarette design al so could not be deened the cause of his illness
and deat h.
For these reasons as well, appellants' failure-to-warn and

desi gn defect clains were properly dismssed.?

C. Remmi ning d ai ns

Appel lants also asserted a fraud claim and a claim under
Article 189 of the Puerto Rico Crinminal Code, which punishes
“[f]raud in delivery of [a] thing," 33 P.R Laws Ann. § 4307.° The
district court found no allegations of reliance to support the

fraud claim see, e.q., Mcrosoft Corp. v. Conmputer \WArehouse, 83

F. Supp.2d 256, 262 (D.P.R 2000) (listing elenments of fraud under

8 The district court also relied on preenption doctrine to
di sm ss appellants' clains. As our discussion so far fully
resolves the issues, we see no need to engage in additional
anal ysi s.

® Section 4307 provides, in relevant part: "Any person who
defrauds in the substance, quality or quantity of the thing he
delivers by virtue of an obligation in order to secure an undue
profit for hinmself or a third party shall be punished . "
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Puerto Rico | aw); Wadsworth, Inc. v. Schwarz-Ni n, 951 F. Supp. 314,

323 (D.P.R 1996) (sane), and appellants do not dispute that
om ssion. Instead, they argue that the court erred by considering
only fraud by m srepresentation and not fraud by conceal nent, a
concept of Puerto Rico |aw known as "dol o" that does not require
proof of detrinmental reliance on fal se representations.

As appellants acknow edge, however, "dolo" is a form of

contractual deceit, see Generadora de El ectricidad del Caribe, |Inc.

v. Foster \Weeler Corp., 92 F. Supp.2d 8, 18-19 (D.P.R 2000);

P.CME Comercial, S.E. v. Pace Menbershi p Warehouse, I nc., 952

F. Supp. 84, 92 (D.P.R 1997); Fournier v. Eastern Airlines, Inc.,

655 F. Supp. 1037, 1039 (D.P.R 1987), and there are neither
al l egations nor evidence to support a contractual relationship
bet ween appellee Reynolds and the decedent. "Dol 0" is thus
i nappl i cable in these circunstances.

Appel l ants' claimunder Article 189 fares no better. Their
argurrent for liability under this provision presunes a contractual
relati onshi p under which Reynolds was obliged to deliver a safe
product. As noted above, however, the basis for such a contractual
obligation was not alleged. Appellants offer no | egal support for
their inplicit assertion that the purchase of a consuner product,
wi t hout nore, can establish a contractual relationship; nor have
t hey expl ained how Reynolds' sale of Wnston cigarettes to the

decedent failed to fulfill any specific promses made to him
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regardi ng the "substance, quality or quantity" of the product to be
delivered. Article 189, like "dolo," is sinply inapt.

For the forgoing reasons, the judgnent of the district court

is affirned.
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