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TORRUELLA, Circuit Judge. This case is before us on

appeal from a grant of sunmary judgnent in favor of plaintiff-
appellee El Dia, Inc. ("El Dia"), against defendants-appellants,
Puerto Rico Departnment of Consunmer Affairs and the Secretary of
Consuner Affairs in his official capacity (collectively, "DACO").
The judgnent declares that Article 24 of DACO s Regul ation 4339! i s
unconstitutional insofar as it inpermssibly restricts commercia

speech entitled to First Anendnent protection. El Dia, Inc. v.

P.R Dep't of Consuner Affairs, 313 F. Supp. 2d 54 (D.P.R 2004).

I. Background

A. Facts

El Dia is a Puerto Rico corporation that publishes "E
Nuevo Dia," a newspaper of general circulation in Puerto Rico
DACO i s an adm ni strative agency of the Comonweal th of Puerto Rico
whose stated mssionis "to defend and i npl enent the rights of the
consuner, to restrain the inflationary trends; as well as [tO]
establish[] and inspect[] . . . price control[s] over . . . goods
and services . . . ." 3 P.R Laws Ann. § 341b (2002).

On Cctober 3, 1990, DACO adopted Regul ation 4339 ("the
Regul ation"), entitled "Regul ati ons Governing M sl eadi ng Practices
and Advertising," for the stated purpose of protecting consuners

from fraudul ent or deceptive adverti senment of goods and services

! A certified English translation of Article 24 appears at
Appendi x A
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offered in comerce in Puerto Rico, and to proscribe certain
m sl eadi ng practices connected therewith. See DACO Reg. 4339 art.
2. The Regulation applies "to all persons dedicated to offering
goods and services to consunmers, on their own or through a
representative, agent, internmediary or as a representative agent”
in Puerto Rico, including "all persons engaged in the business of
advertising or in simlar activity." Id. art. 3 (certified
transl ation). Various specific advertising and nerchandising
practices are proscribed as deceptive or nisleading to the
consuner, id. art. 7, and thus the Regul ation attenpts to establish
a conprehensive set of rules as to the manner and content of
commerci al advertisenents, id. arts. 8-22.

As part of this regulatory schene, Article 24 requires

t hat :

Any non-resident advertiser in Puerto Rico,

who is interested in broadcasting[? one or

nore advertisements in Puerto R co, nust

previously deposit with [DACO a twenty-five

t housand ($25, 000. 00) dollar bond to cover the

i nposition of fines for any nonconpliance with
2 Al though the term "broadcasting”" is used in the certified
English transl ation of the Spani sh-1anguage Regul ati on, the proper
translation for the termused in the original, "difundir,” is nore
akin to "divulge," "propagate," or "publish." See Diccionario

Manual Vox, Lengua Espafiola, Sinoninps y Ant 6ni nbs, Nueva Edicién
236 (1995); Maria Moliner, Diccionario del Uso Espafol 997 (1991).
Article 4 of the Regulation provides that in the event of a
di screpancy between the original text in Spanish and its English
transl ation, the Spanish text shall prevail. Nevert hel ess, the
parties apparently agree that publication of an advertisenent in a
newspaper is within the purported coverage of the Regulation

Thus, the mistranslation is irrelevant for our purposes.
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the provisions, orders and resolutions of
these regulations, as well as any pertinent
| egal remedy in favor of the consuners.

The posting of the required bond entails

voluntarily surrendering to the jurisdiction

of [DACO and of the General Court of Justice

of the Commonweal th of Puerto Rico.
This provision is intended to provide DACO with an enforcenent
mechani sm for fines inposed agai nst nonresident advertisers who
violate the substantive requirenments of the Regul ation.

See Defendant's Statenment of Uncontested Material Facts para. 19,

El Dia, Inc. (No. 00-2631).

Article 24 goes on to require "[a]lny resident
intermediary in Puerto Rico [to] make sure, before broadcasting an
advertisenent in Puerto R co, that the advertiser has posted the
required bond,” DACO Reg. art. 24(B), and allows resident
internediaries, like El Dia, to "conply with [their] responsibility
under this regulation by assum ng the advertiser's responsibility
with respect to the posting of the required bond," id. art. 24(C
One $25, 000 bond suffices to cover all of the advertisenents that
an internediary publishes for an unlimted nunber of nonresident
advertisers. 1d.

Vi ol ation of the Regulation can result in the inposition

of civil penalties up to $10,000, and may lead to the filing of a



crimnal action by DACO?3 Id. arts. 26, 27. Al t hough the
Regul ati on appears to have been enforced with sporadic vigor, there
are several instances in which DACO i nposed, or sought to inpose,
civil fines upon EIl Dia for alleged infractions of Article 24.
DACO sent notices of infractionto El Dia for failure to determ ne
whet her a nonresi dent advertiser had secured the required bond: in
May 1995, inposing a $5000 fine; on August 26, 1996, inposing a
$600 fine; and on Cctober 6, 2000, inposing a $750 fine. See
Def endant' s Statenment of Uncontested Material Facts paras. 23-25.
El Dia was al so fined $500 for failing to respond to DACO s i nquiry
about whet her a bond had been secured by the nonresident purchaser
of an advertisenent El Dia published on Septenber 17, 2001. See
id. para. 26.

B. Proceedings

Fol l owi ng the COctober 6, 2000 Notice of Infraction, El
Dia filed an action in the United States District Court for the
District of Puerto Rico challenging Article 24's bond requirenent
for nonresident advertisers and its requirenent that resident

internedi aries act as guarantors of the bonds.* El Dia sought

3 Under Puerto Rico crimnal law, this would be a mni sdeneanor
charge with a maxi num sanction of six nonths' inprisonnment and a
$5000 fine. See 33 P.R Laws Ann. 88 3044-3045 (2002).

4 El Dia raised both its own interests, and those of its
advertisers, before the district court. DACO s chal lenge to E
Dia's standing was rejected by the district court, see El Dia, 33
F. Supp. 2d at 59-60, and has not been appeal ed.
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declaratory and injunctive relief under the Declaratory Judgnent
Act, 28 U S.C 88 2201-2202, and the Gvil Rights Act of 1871, 42
US C 8§ 1983, arguing that Article 24 violated the First and
Fourteenth Anmendnents, the Privileges and Inmunities O ause, and
the Commerce Clause of the Constitution of the United States.
After wvarious procedural skirm shes between the parties and
ext ensi ve di scovery, cross notions for summary judgnent were fil ed.
The district court referred these to a magistrate judge, and
ultimatel y adopted the nagi strate judge's Report and Reconmendati on
inits Opinion and Order granting summary judgnent in favor of E
Di a.

The district court concluded, and we agree, that no
material issues of fact were in dispute, and that only | egal
guestions remained to be resolved. Thus, a classic case for
di sposition by summary judgnment was presented. See Fed. R Civ. P.
56. I n adopting the substance of the magi strate judge's reasoni ng,
the district court concluded that the Regul ati on viol ates the First
Amendrment because it fails the test for comercial speech

restrictions established in Central Hudson Gas & Electric Corp. V.

Publ i c Service Comm ssion, 447 U. S. 557 (1980).° In that case, the

Suprenme Court stated that when commercial speech is entitled to

> Although several nmenbers of the Court have since questioned the
Central Hudson franmework, see Thonpson v. W_States Med. Center,
535 U. S. 357, 367-68 (2002), the Court has continued to apply the
f ramewor k.
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First Anmendnent protection -- that is, when it concerns |aw ul
activity and is not msleading -- it can only be limted if the
restriction (1) is in support of a substantial government interest,
(2) "directly advances the governnental interest asserted,” and (3)
"is not nore extensive than is necessary to serve that interest.”
Id. at 566.

Echoing the conclusions of the nmgistrate judge, the

district court found that, although the first Central Hudson prong

was met, Article 24's bond requirement failed to neet the second
prong. The district court found that DACO had failed to provide
evidence that the harnms it sought to avoid with Article 24 are
real . Moreover, Article 24 "provided ineffective and renote
support to the [asserted governnmental] interest of protecting
consuners."” El Dia, 313 F. Supp. 2d at 61. Because it found that

the second Central Hudson prong was not net, the district court

determ ned that it was unnecessary to decide whether Article 24
conplied wwth the third prong. 1d. W focus our attention, as the
parties did on appeal, on the second and third prongs.
IT. Discussion
This is a case of first inpression, as we are unaware of
any other federal or state regulation in the United States that

restricts the exercise of First Anendnent rights in the manner



utilized by Article 24 of the Regul ation.® Nonethel ess, the uni que
nature of a restriction on expression will not cause it to run
afoul of the First Amendnment. |In the instant case, the Regul ation
fails because it does not neet the requirenments set out in Centra
Hudson for valid restrictions on conmercial speech.

A. Litigation-related bonds

W note at the outset that the instant case chall enges
the bond requirenent on First Anmendnent grounds. Accordi ngly,

DACO s reliance on Hawes v. O ub Ecuestre El Comandante, 535 F.2d

140 (1st Gr. 1976), is msplaced. In Hawes, we upheld the United

States District Court for the District of Puerto Rico's local rule

6 DACO notes that the Suprene Court of Nevada upheld, under
Central Hudson, a regulation that required tel ephone solicitors to
pay an annual registration fee and post a bond as security for the
recoupnment of potential |osses sustained by consuners as a result
of solicitors' deceptive practices or cessation of business,
provided the amounts of the fee and bond were "nomnal and
reasonable.” See Erwin v. Nevada, 908 P.2d 1367, 1370-72 (Nev.
1995). Article 24, however, does not inpose a registration fee
like the one in Erw n, which was neant to cover the adm nistrative
costs of a licensing schenme. See id. at 1370 ("[L]icensing fees

i nposed upon expression-rel ated businesses nust be . . . inposed
only as a regulatory neasure to defray the expenses of policing
such activities.”) (internal quotation nmarks omtted). Rat her

i ke the Nevada regul ation's bond requirenment, Article 24 requires
security for a potential future cost that may never -- if the
advertiser refrains from fraudul ent or deceptive practices -- be

incurred. Unlike the Nevada requirenment, however, Article 24 does
not apply equally to all engaged in advertising in Puerto Ri co, but
only to those who do so fromoutside the jurisdiction, along with
their internediaries. Moreover, Nevada's law did not require a
third party -- the phone conpany, for exanple -- to act, under
penal ty, as guarantor of telephone solicitors' conpliance with the
| aw and conti nued operation. Because of these distinctions, the
Nevada court's decisionin Erwn will not guide our analysis in the
i nstant case.
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requiring nonresident plaintiffs to post a bond as security agai nst
the assessnment of costs, expenses, and attorney's fees against
equal protection and Privileges and Immunities C ause chal |l enges.
Id. at 143. The bond requirenment in Hawes was not a restriction of
the right of expression, and was not chall enged on First Amendnent
gr ounds. It was therefore not evaluated under the standards

required for commercial speech restrictions after Central Hudson

| nst ead, because the right of access to the courts was not deened
a fundamental right that could be abridged only in support of a
conpel l'i ng governnment interest, the rule's discrimnation between
resi dents and nonresi dents was evaluated for a rational basis. |1d.
at 144. The reasoning of Hawes is accordingly inapplicable in the
First Amendnent context.

In addition, the balance of interests involved with the
District of Puerto Rico's bond requirenent, and simlar rules in

other jurisdictions, see, e.qg., id. at 143 n.4, is dramatically

different from the instant case. The bond in Hawes was not
required of nonresidents wshing to engage in commercia

expression, but rather of nonresidents wishing to hale Puerto Rico
residents into the federal courts of that district, forcing the
latter toincur significant litigation-rel ated expenses. Were the
resident defendant prevailed, the costs of |Ilitigation would
ordinarily have been taxed agai nst the nonresident plaintiff. See

Fed. R GCv. P. 54(d)(1). Because of the likelihood that funds



woul d need to be collected froma nonresident plaintiff, the risk
of harm from unenforceability was, accordingly, higher in Hawes.
Conversely, the nature of the restriction was nore narrowy
tailored, insofar as the rule permtted the district court to waive
t he bond requirement when it would be so excessive as to preclude
a plaintiff's right to sue. No such waiver is available under
Article 24 to nonresident advertisers or their resident
i ntermedi ari es.

B. Central Hudson test

The parties agree that this case involves conmmerci al
speech, which is defined as "expression related solely to the
econonic interests of the speaker and its audience.” Central
Hudson, 447 U.S. at 561. Al though commerci al speech is generally
entitled to less protection under the First Amendnment than other
forms of speech, it nonetheless has a claimto safekeeping from

unwar r ant ed government intrusion. See Va. State Bd. of Pharnacy v.

Va. Citizens Consuner Council, 425 U S. 748, 758-70 (1976).

Article 24 of the Regulation clearly represents such an intrusion
as to El Dia, and, as we wll explain, as to its nonresident
client/advertisers because it fails to neet the second and third

prongs of the Central Hudson test.

1. Advancing governmental interest

In order to satisfy the second prong of Central Hudson,

"a governnental body seeking to sustain arestriction on commerci al
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speech nust denonstrate that the harns it recites are real and that

itsrestrictions will infact alleviate themto a materi al degree.”
Edenfield v. Fane, 507 U.S 761, 770-71 (1993). "[Mere
speculation or conjecture” is insufficient to fulfill these
requirenents. 1d. at 770.

We agree with the district court that DACO fails to neet
this standard: "The record lacks evidence that support the
all egations that the harnms Article 24 is intended to renmedy are
real," and "the bond requirement provides only ineffective and
renote support” for DACO s asserted purpose of enforcing the
consuner protections contained in the Regul ation. El Dia, 313
F. Supp. 2d at 61.

a. Demonstration of harms

DACO alleges that the harm Article 24 prevents is
difficulty enforcing the Regul ati on's consuner protections agai nst
nonr esi dent advertisers. Article 24 addresses this harm according
to DACO by providing a nmechanism for in personam jurisdiction
over, and funds for the paynment of fines or damages charged to,
advertisers who often lack assets in Puerto Rico. But DACO has
failed to provide any evidence, other than conclusory assertions,
that nonresident advertisers pose a greater enforcenent problem
than resident advertisers, who are not subject to the bond
requirenent. Neither has it justified the distinction drawn in

Article 24(B) between resident internediaries, who nust act as
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guarantors of their advertisers' conpliance wth the bond
requi renent, and nonresident internediaries, who are not obligedto
act as guarantors.’

DACO argues that it need not provide enpirical data to

meet the second prong of Central Hudson, but rather that speech

restrictions can be justified solely on "history, consensus, and

"sinple common sense.'" Florida Bar v. Wnt For It, Inc., 515 U S

618, 628 (1995) (quoting Burson v. Freenman, 504 U S. 191, 211

(1992)). The Supreme Court recognized in Florida Bar, however,

that the governnent's burden is not net when a "State offer[s] no
evi dence or anecdotes in support of its restriction

Id. (enphasis in original) (explaining finding of First Anendnment
violation in Edenfield). That is exactly the case here.

The only avail abl e evi dence concerning the Regulation's
enforcenment directly contradicts DACO s assertion that it m ght
have difficulty enforcing the Regulation against nonresident
adverti sers. DACO estimates that it inposed approximtely 355
fi nes agai nst resident advertisers for violations of the Regul ation
between March and July 2003, although it was able to collect on

only 318. See Defendant's Answers to Plaintiff's Suppl enentary Set

" Onits face, Article 24(D) could arguably apply to both resi dent
and nonresi dent internedi ari es, prohibiting both frombroadcasti ng,
in Puerto Rico, advertisenents for which no bond has been posted.
Read in context, however, it is not clear that Article 24(D)
applies to nonresident internediaries, and, at any rate, there is
no indication that DACO has ever sought to enforce the prohibition
cont ai ned therein agai nst nonresident internediaries.
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of Interrogatories at 3, El Dia, Inc. (No. 00-2631). |In contrast,

t here was no evidence of difficulty enforcing fines | evied agai nst
nonr esi dent advertisers. DACO has no record of any resolution or
adj udi cation requiring execution of a bond posted by a nonresident
advertiser or aresident internmediary. See Defendant's Answers to

Plaintiff's First Set of Interrogatories at 5-6, El Dia, Inc. (No.

00-2631). Plainly, DACO has failed to denonstrate that the harmit
seeks to avoid with Article 24 is real.
b. Evidence of material effect
A "regulation may not be sustained if it provides only
ineffective or renote support for the governnment's purpose.”

Central Hudson, 447 U. S. at 564. Thus, even if there were a

docunmented enforcenent problem wth regard to nonresident
advertisers, DACO would still have to denonstrate that Article 24
has a material effect thereon.

Aside from Article 24, the Regulation is facially
applicable to both resident and nonresident advertisers: it is
ai med at protecting Puerto Rico consunmers fromfal se adverti senents
and illicit merchandising practices regardl ess of who engages in
such actions or where they originate. Nevertheless, it is nostly
unenforced against a |arge segnent of the nonresident adverti sing
trade, and the resident internediaries therefor. DACO was able to
produce records of only seven entities having obtained bonds in

conpliance with Article 24, see Defendant's Answers to Plaintiff's
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First Set of Interrogatories, exhibits 1-7, and it has not all eged
that any additional, unrecorded bonds exist. Count | ess ot her
nonresi dent advertisers reach Puerto Rico residents every day,
wi t hout havi ng posted a bond, through nedi a rangi ng fromnewspapers
to satellite television to direct mail. DACO, however, could
identify records of only three fines having been inposed for
violations of Article 24, two of which were against El Dia.® See
Defendant's Answers to Plaintiff's Supplenentary Set of
Interrogatories at 2.

There is no evidence that DACO has attenpted to enforce
t he Regul ation, including the provisions of Article 24, against the
vast majority of newspapers, magazi nes, television broadcasts,
i nternet announcenents, satellite comunications, and other
varieties of information media with access to consuners in Puerto
Ri co. From all of these sources, the Puerto Rican consumer is
subjected to, and in many cases is the intended target of,
commerci al nmessages directly fromnonresi dent advertisers. Many of
these nessages are broadcast within Puerto Rico via nonresident
internediaries,® to whom Article 24(B)'s resident internediary

requirenents do not apply and against whom Article 24(D)'s

8 This figure, reported by DACO, apparently does not include the
$750 fine against El Dia which gave rise to the instant litigation.

° For exanple, the New York Times, the Wall Street Journal, and
the Mami Herald are all available daily in Puerto Rico via news
stands, delivery by mail, and access over the internet.
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prohi biti on on broadcasti ng has not been enforced. Meanwhile, DACO
i ssued well over three hundred fines for violating the Regul ation
to resident advertisers in a single four-nonth period of 2003.

Thus, Article 24 inposes no restraint on the resident
advertisers who are the principal violators of the Regulation, nor
does it inprove DACO s apparently limted ability to enforce the
fines levied against resident violators. Neither has Article 24
restrained nonresident internediaries, through which nyriad
advertisenments reach Puerto Rico residents every day. Finally, the
bul k of incom ng advertising traffic remains de facto unsupervi sed
due to DACO s failure to enforce conpliance with Article 24's bond
requirenent. Article 24, therefore, has no material effect on
DACO s ability to enforce the other provisions of the Regul ation.

2. Narrow tailoring
Al though we are dealing with comrercial speech, "the

First Amendment nandates that speech restrictions be narrowy

drawn.” Central Hudson, 447 U.S. at 565 (internal quotation marks
omtted). "The regulatory technique may extend only as far as the
interest it serves." | d. The bond requirenment has a direct

discrimnatory effect against nonresident advertisers, who nust
have the resources to obtain a $25, 000 bond before they can engage
in commercial speech in Puerto Rico. In effect, it penalizes
protected comercial speech preenptively, on the possibility that

sonme commercial speech may be subject to proscription under the

-15-



Regul ation. Moreover, Article 24 places a heavy burden on resi dent
i nternmedi aries, who nust either post a $25,000 bond or forego
advertising revenue fromthose nonresidents unwilling or unable to
supply the bond. Resident internediaries like El Dia are forced,
thereby, to serve as guarantors of their nonresident advertisers
conpliance with the substantive requirenents of the Regul ation.
DACO makes no effort, however, to explain why |ess
drastic nethods of ensuring nonresident advertisers' conpliance
with the Regulation are not avail abl e. It argues only that the

narrow tailoring prong of Central Hudson requires only a

"reasonable fit" between the restriction and the governnent

interest it serves. See Bd. of Trustees v. Fox, 492 U. S. 469, 480

(1989). A "reasonable fit," however, "represents not necessarily
t he single best disposition but one whose scope is in proportionto
the interest served.” [d. (internal quotation marks omtted). In
the i nstant case, given the specul ative nature of, and Article 24's
failure to have an effect on, the purported nonresident enforcenent
problem the net is cast too broadly for such a small catch

ITI. Conclusion

Because we find no evidence of an enforceability probl em
particul ar to nonresident advertisers, nor of Article 24 having any
material effect thereon, and because the bond requirenent it
establishes is not narrowy tailored to achieve the governnment's

interest in enforcing the Regulation, we find that Article 24
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violates the First Amendnent. Having so decided, we do not reach
any ot her argunents concerning the unconstitutionality of Article
24. The judgnment of the district court is affirnmed.

Affirmed.
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Appendix A

ARTICLE 24. - RESPONSIBILITY AND BOND OF THE NON-RESIDENT
ADVERTISER AND INTERMEDIARIES

Any non-resident advertiser in Puerto Rico, who is interested in
broadcasting one or nore advertisenments in Puerto Rico, nmnust
previously deposit with the Departnent a twenty-five thousand
($25, 000. 00) dollar bond to cover the inposition of fines for any
nonconpl i ance with the provisions, orders and resol uti ons of these
regul ati ons, as well as any pertinent |egal renedy in favor of the
consumers.

A The required bond may be in cash, in an i nsurance policy
collectable in Puerto Rico, or in a docunent issued by a
bondsman registered in Puerto Rico, in favor of the
Secretary of the Treasury. If it is in cash, it shall be
posted with the Secretary and shall be kept in a speci al
account, or it may be obtained through a guarantor duly

aut horized for that purpose in Puerto Rico. If it is not
available, the sane shall be secured through an
aut hori zed broker for surplus Iines. In all other cases,

t he bond or i nsurance docunent shall be delivered to the
Secretary for his safekeeping and cust ody.

The bond shall be effective for the duration of the
advertisenment, plus one year fromthe date of publication
of the last advertisenent, or the date of expiration of
the | ast advertisenment, whichever expires |ast.

The posting of the required bond entails voluntarily
surrendering to the jurisdiction of the Departnment and of
the CGeneral Court of Justice of the Commonweal th of
Puerto Rico. Any order or docunent issued by the
Departnent, sent by nmail or personally served on the
person and address indicated by the advertiser upon the
posting of the required bond, shall be deened sufficient
notification. The advertiser shall be responsible for
providing the full name and exact address for purposes of
the required noti ce.

B. Any resident internediary in Puerto Rico nust nake sure,
bef or e broadcasti ng an adverti senent in Puerto Ri co, that
t he advertiser has posted the required bond.

In order to conply with the requirenent, it shall be

sufficient to obtain acertified copy of the advertiser's
bond certifying so. Said docunent nust state, besides
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the date on which it was obtained, the type of bond
posted and the date it was consigned with the Departnent.
The i nternedi ary shall keep the docunent avail able to the
Department throughout the term the advertisenent
mentioned in the statenment is broadcast, plus one year
fromthe | ast broadcast date.

Sai d i nternedi ary can al so conply with his responsibility
under this regulation by assumng the advertiser's
responsibility with respect to the posting of the
required bond. In this case one bond is sufficient to
cover all the advertisenents that the internediary of
non-resi dent advertisers in Puerto Rico broadcasts.

Advertisers that are non-residents in Puerto Rico, or
their internediari es, may not broadcast in Puerto R co an
advertisenment without first posting the bond required by
t hese regul ati ons.

The non posting of the required bond shall be sufficient
reason for the Secretary to order the advertiser or his
internediary to cease from broadcasting the unsecured
adverti senent.
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