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SELYA, Circuit Judge. This discrimnation case, brought

under both federal and state |aw, involves charges of sexual and
retaliatory harassnent. Faced with a plethora of issues, the
district court entered summary judgnment for the defendant. On
appeal, we nust sort out which of the plaintiff's clains are
tinmely; address whether her timeous clains for retaliatory
harassnent, cast in the form of a hostile work environnent, are
| egal | y cogni zabl e and sufficiently supported; grapple with her one
tinmely claim of sexual harassnent, also cast in the form of a
hostil e work environnent; and di scuss various aspects of the case
relating to enployer liability. After careful consideration of
these variegated issues, we conclude (i) that the district court
erred in granting summary judgnment on the retaliation clains, as
those clains are tinely, cognizable, and supported by sufficient
evidence, but (ii) that the district court correctly entered
summary judgnment on the sexual harassnent clains: despite the
attenpt to recast themin a hostile work environnment format, the
state-law claimis tinme-barred and its federal anal ogue runs afou

of an inexpugnable affirmative defense —the enployer's swft,
ef fective, and non-negligent response to the underlying incident.
Accordingly, we vacate in part, affirmin part, and remand for

further proceedings.



I. BACKGROUND

Because this appeal follows a grant of sumrmary judgnent,
we rehearse the facts in the Iight nost favorable to the nonnovi ng
party (here, the plaintiff), consistent with record support.

Garside v. Osco Drug, Inc., 895 F.2d 46, 48 (1st Cir. 1990). That

approach entails, anong other things, giving the nonnovant the
benefit of all reasonable inferences that those facts wll bear.
Id.

A. The Facts.

Wiile on the job on Septenber 11, 1999, plaintiff-
appel lant Christi Noviello, a parking enforcenent officer for the
city of Boston, was riding in a city-owned van with her imedi ate
superior, José Ortiz. After first announcing his intentions, Otiz
forcibly unhooked the plaintiff's brassiére, ripped it from her
body, hung it on the van's outside mrror, and bellowed a crude
sexual remark to a fellow enployee on the street. Over the next
few days, the plaintiff reported the incident to a nunber of
muni ci pal hi erarchs. They pronptly investigated the matter,

suspended O'tiz a week after the incident, and ultimately cashiered

hi m

Soon after Otiz's bani shnment, coworkers began to subj ect
the plaintiff to sundry indignities, or, in the words of the
enpl oyees thensel ves, to "bust[] her chops.” The record contains

evi dence of the followi ng incidents (the plaintiff recounts others,
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but we have omtted those that |ack any conceivable probative

val ue) :
. On Cctober 5, 1999, Barbara D Grol amp
accused the plaintiff of throwng a
tanpon at a coworker. The charge

fizzled out after several w tnesses
attested to its falsity.

. On Cct ober 26, 1999, a cowor ker shouted
that the plaintiff was the "scumof the
earth.” Another loudly proclained, in
reference to the plaintiff, "I snell a
rat, do you snell a rat?" Yet another
| amented that the parking enforcenent
of ficers' "good" supervisor had been
drunmed out of office. The plaintiff
conplained to a senior supervisor,
| rene Landry, who took no action.

. On Decenber 8, 1999, a new enpl oyee
told the plaintiff that although he had
no problem with her, other coworkers
had advised himto "stay away" because
she was "trouble."

. On Decenber 9, 1999, the entire
department ostracized the plaintiff
during a holiday party. Consequently,
she sat alone for two hours. A deputy
conmi ssioner saw her sitting alone,
acknow edged t he ostraci sm and
suggested that she change her shift.
The plaintiff took the advice, but the
harassnment conti nued.

. On Decenber 16, 1999, D G rol ano
informed the plaintiff t hat al
personnel on her shift had to take
their dinner breaks separately. The
plaintiff later learned that this was
not true and that she was the only
person who had been told to eat al one.

. On Decenber 21, 1999, Ber nadett e

Glardi announced in front of the
plaintiff that she woul d be taking up a
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collection for Otiz. She proceeded to
do so during working hours.

. On Decenber 23, 1999, the plaintiff
attended a holiday party on the
departnment's prenises. The collection
for Otiz was in full flower.
Cowor kers waved the noney they had
amassed in the plaintiff's face,
crowi ng "l ook how rmuch noney we have
coll ected!" One of the plaintiff's
superiors, Kathy O Brien, advised her
to "go to the office" about the
har assnent . There is no evidence,
however, that O Brien intervened to
stop the ongoi ng conduct.

. On Decenber 30, 1999, the plaintiff met
with a high-1evel supervisor, Kathleen
Mocci a. She described the toll that
the harassnent was taking on her and
asked Moccia why nanagenent was
tolerating the harassnent. Mbccia did
not intervene. Mor eover, she stated
that she did not think that the
harassnment would stop; rather, she
forecast that it would beconme "ten
times worse" wth the plaintiff's
recent shift change.

. In January of 2000, a tow truck driver
told the plaintiff that Glardi had
begun circulating a petition urging
managenent to dismiss the plaintiff,
but that he had refused to sign it.

. During a snowstormthat nonth, Glard
refused to pick up the plaintiff from
her route. Although that refusal, duly
reported, was in derogati on of
depart nent al policy, there 1is no
evi dence that G lardi was sanctioned or
puni shed in any way.

On March 6, 2000, the plaintiff filed a conplaint with

t he Massachusetts Comm ssi on Agai nst Discrimnation (MCAD) and t he



federal Equal Enploynment Opportunity Conm ssion (EEQC). The

harassment nonet hel ess persisted. Two exanpl es foll ow

. In February of 2001, the plaintiff
approached a van that was used to
transport parking enforcenment officers
to their posts. Glardi was at the
wheel . Wien she saw the plaintiff
approach, she closed the van's door,
ignored the plaintiff's tapping on the
wi ndow, and drove away, nearly striking
the plaintiff. The plaintiff reported
the incident and Glardi admtted that
she had seen the plaintiff but
nonet hel ess had pulled away. There is
no evi dence t hat G lardi was
di sci plined for this conduct.

. In March of 2001, Glardi told a
coworker, in reference to Otiz's
firing, that the plaintiff's "payday"
was draw ng near.
The plaintiff alleges that, as a result of this steady
stream of what she characterizes as retaliatory harassnment, she
| ost weight, experienced nightrmares and panic attacks, becane

anxi ous at work, and was forced to seek nedical care.

B. Travel of the Case.

On Cct ober 16, 2002, the plaintiff requested w thdrawal
of her admi nistrative conplaint in order to pave the way for the
institution of suit. The MCAD obliged and the plaintiff comrenced
a civil action against the city in a Massachusetts state court.
Her conplaint, filed on Novenber 1, 2002, charged the city wth
violations of Mass. Gen. Laws ch. 151B, 8 4. On April 25, 2003,

the plaintiff received a right-to-sue letter fromthe EECC. One
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month | ater, she anended her state court conplaint toinclude Title
VIl clains. See 42 U S.C. 88 2000e-2, e-3. At that point, the
city renoved the case to the federal district court. See 28 U S.C
88 1331, 1441.

In due course, the city noved for sumary j udgnent under
Fed. R Civ. P. 56, arguing (i) that nost of the plaintiff's clains
under chapter 151B were time-barred; (ii) that those which renai ned
were not actionable; (iii) that as to the federal retaliation
clainms, the evidence, even when interpreted in the |ight nost
favorable to the plaintiff, did not reveal any actionabl e conduct;
and (iv) that the city could not be held liable for Otiz's
behavi or because it had taken pronpt and effective renedi al action.
The plaintiff opposed the notion. Ruling ore sponte, the district
court granted sunmary judgnent for the city. The court concl uded
that there was no tinely sexual harassnent cl ai munder chapter 151B
and that the city's response to the Otiz incident foreclosed any
sexual harassnment claim under Title VII. As to the retaliation
claims, the court acknow edged that, viewing the proof in the

requisite light, the plaintiff had been subjected to a "series of

di stasteful, unpleasant, non-enpathetic acts . . . by a series of
subordi nate officials." Neverthel ess, the court concl uded that the
retaliation clains nust fail because none of the individua

i ncidents was an "adverse enploynent action[]" that bore directly



upon the ternms and conditions of the plaintiff's enploynent. This
tinmely appeal followed.
II. ANALYSIS

The plaintiff's suit inplicates both federal and state
anti-discrimnation and anti-retaliation statues. It requires us
to confront —and resolve —two questions of first inpression in
this circuit.

As franed, all of the plaintiff's clains are dependent
upon her allegation that the city tolerated a hostile work
environnent.! In general, a plaintiff nmay recover on such a theory
when "t he workpl ace is pernmeated with discrimnatory intimdation,
ridicule, and insult that is sufficiently severe or pervasive to
alter the conditions of the victinis enploynent and create an

abusi ve working environnent." Harris v. Forklift Sys., Inc., 510

Uus 17, 21 (1993) (citations and internal quotation marks

omtted); accord O Rourke v. Gty of Providence, 235 F.3d 713, 728

(st Cr. 2001); Mizzy v. Cahillane Mdtors, Inc., 749 N E. 2d 691,

694 (Mass. 2001). The plaintiff's hostile work environnment clai nms
are of two types.
Most hostile work environnments are bred from an ongoi ng

series of harassing incidents. The plaintiff's claimof a hostile

This is an odd configuration for the claimthat Otiz, on a
singl e occasion, sexually harassed the plaintiff. W assune that
the plaintiff attenpts to force the harassnent claiminto that nold
in an effort to elude the Ilimtations question under chapter 151B
See infra Part 11 (B).

- 8-



wor k environnment, based singularly upon Otiz's assault, is not of
this ilk. However, a single act of harassnment may, if egregious

enough, suffice to evince a hostile work environnment. See Faragher

v. Gty of Boca Raton, 524 U.S. 775, 788 (1998) (Title VIl); Grerre

v. MCAD, 524 N E. 2d 84, 88-89 (Mss. 1988) (chapter 151B). The
plaintiff's clains of a retaliatory hostile work environnment are
nore stereotypical. These clains are based upon the pervasive
retaliation that the plaintiff allegedly experienced after
conpl ai ning about Ortiz's assault.

Wth this brief preface, we proceed to explicate the
summary judgnment standard and then exam ne the anatony of the
plaintiff's clains.

A. The Summary Judgment Standard.

An order granting sunmary judgnent engenders de novo
review. Serapion v. Martinez, 119 F.3d 982, 987 (1st Cr. 1997).
I n conducting that review, we nust scrutinize the evidence in the
i ght nost agreeable to the nonnmoving party, giving that party the
benefit of any and all reasonable inferences. Cox v. Hainey, 391
F.3d 25, 27 (1st G r. 2004). For her part, the nonnovant bears
"t he burden of producing specific facts sufficient to deflect the

swi ng of the summary judgnent scythe.” Milvihill v. Top-Flite Golf

Co., 335 F.3d 15, 19 (1st Cir. 2003). Those facts, typically set
forth in affidavits, depositions, and the 1like, nust have

evidentiary value; as a rule, "[e]vidence that is inadm ssible at
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trial, such as inadm ssible hearsay, may not be considered on

summary judgnent." Vazquez v. Lopez-Rosario, 134 F.3d 28, 33 (1st

Cir. 1998); accord Garside, 895 F.2d at 49.

Most of the facts presented by the plaintiff, as
recounted above, satisfy this standard. In large part, the
chronicled events are within the plaintiff's personal know edge.
The insults and taunting that the plaintiff recounts do not create
hear say probl ens; those statenents are not offered for their truth,
but, rather, to show that the words were spoken (and, thus,
contributed to the hostile work environnent). They are, therefore,

adm ssi bl e. See Mota v. Univ. of Tex. Houston Health Sci. Cr.

261 F.3d 512, 526 n.46 (5th Gr. 2001). The statenents nade by
supervisors are admssible as non-hearsay statenents of the
def endant’'s agents made within the scope of their enploynent. See
Fed. R Evid. 801(d)(2)(D).

W note, however, that two statenents give us pause. The
first is a statenent froman unnanmed cowor ker that other enpl oyees
told himto "stay away" fromthe plaintiff as she was "trouble."
I nsofar as the plaintiff is attenpting to introduce this statenent
as evi dence of other coworkers' harassing behavior, it is hearsay;
its probative value ultimately depends on the truth of the

decl arant's own unsworn out-of-court utterance. It is, therefore,
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i nadm ssible.? See Fed. R Evid. 801, 802; see also Vazquez, 134

F.3d at 34. A simlar problem exists with respect to the
plaintiff's assertion that a towtruck driver said that Gl ardi had
been <circulating a petition to have the plaintiff fired.
Consequent |y, we cannot consi der the content of either statenment in

anal yzing the plaintiff's clains. See LaRou v. Ridlon, 98 F.3d

659, 663 (1st Cir. 1996) (brandi ng i nconpetent on sumrary judgment
portions of a party's affidavit recounting inadm ssible hearsay).

B. Timeliness.

The first question that we nust answer pertains to
tinmeliness. |In order to prosecute a harassnment clai munder either
Massachusetts or federal |aw, an aggrieved party nust first file a
tinely admnistrative conplaint. The time paraneters for these
filings differ. In 1999, chapter 151B nandated filing with the
MCAD wi thin six nonths of the alleged violation. See Mass. Cen.
Laws ch. 151B, 8 5 (1989) (anended 2002). By contrast, the EECC
filing had to occur within 300 days of the date of the alleged

vi ol ati on. See 42 U S.C. 8 2000e-5(e)(1); see also Sabree v.

United Bhd. of Carpenters & Joiners, 921 F.2d 396, 399 & n.5 (1st

Cir. 1990) (discussing tinely filing of charges of discrimnation

Were that statenment offered as evidence of the declarant's
contribution to the hostile work environment, it would likely be
adm ssible. In that event, its effect on the plaintiff would be
the sanme regardless of the truth of the matter asserted. See Mt a,
261 F.3d at 526 n. 46. Here, however, the plaintiff's affidavit
takes the air out of any suggestion that the declarant's statenent
was itself a product of retaliatory aninus.
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with the EEOC in "deferral" states, i.e., states such as

Massachusetts, which have their own civil rights statute and
agency) . There is no dispute that the plaintiff nmet these
adm nistrative deadlines; the wearliest incident of alleged

harassnment occurred on Septenber 11, 1999, and the plaintiff's
adm ni strative conplaint was filed with both agencies on March 6,
2000.

A claimant who w shes to sue under chapter 151B nust
allowa waiting period to pass, file her suit, and notify the MCAD
(which is then required to dism ss the adm nistrative proceeding).
Mass. Gen. Laws ch. 151B, 8 9. This civil suit nust be instituted
no later than three years after the occurrence of the alleged
violation. See id. The federal prototype is different. A Title
VIl claimant may sue only after the EEOC issues a right-to-sue
letter. 42 U.S.C. § 2000e-5(f)(1). Once such a letter is
received, the claimant nust file her suit within ninety days. Id.
The fact that an anal ogous state statute of limtations has expired
with respect to a parallel state harassnent action does not create

a tenporal bar toa Title VIl suit. See Burgh v. Borough Council,

251 F. 3d 465, 473 (3d Gr. 2001); Kirk v. Rockwell Int'l Corp., 578

F.2d 814, 819 (9th G r. 1978); Draper v. U.S. Pipe & Foundry Co.

527 F.2d 515, 522 (6th Cir. 1975).
Here, the plaintiff's Title VII clains are unquesti onably

tinmely: she received a right-to-sue letter on April 25, 2003 and
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added her Title VII clains to her pending suit on May 19, 2003.
The situation is nore tenebrous with regard to the chapter 151B
cl ai ns. The plaintiff first brought suit on these clainms on
Novenber 1, 2002. Based on the three-year statute of limtations
applicable to chapter 151B actions, this would seemto foreclose
recovery for any incidents that occurred prior to Novenber 1, 1999,
including the original sexual harassnment and several of the
i nstances of alleged retaliation.

The plaintiff offers a theory as to why these clains
nonet hel ess are tinely. After review ng her thesis, we conclude
that her state-law clains based on the Otiz inbroglio are barred
but that her retaliation clains are not. W explain briefly.

Massachusetts |aw recognizes that "sone clainms of
di scrimnation involve a series of related events that have to be
viewed in their totality in order to assess adequately their

di scrimnatory nature and inpact." Cuddyer v. Stop & Shop

Supermarket Co., 750 N. E.2d 928, 936 (Mss. 2001). Under this

continuing violation doctrine, a plaintiff who ordinarily would be
unable to recover damages for discrete acts of discrimnation
falling outside the limtations period may avoid that bar if those
acts are shown to be part of a pattern of discrimnation anchored
by acts that occurred within the Iimtations period. 1d. at 936-
37. Hostile environnment clains, by their nature, often fall within

this rubric. See id. at 937; difton v. Mass. Bay Transp. Auth.,
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815 N. E. 2d 614, 624 (Mass. App. C. 2004). In such situations,
however, the anchoring event nust "substantially relate[] to
earlier incidents of abuse and substantially contribute[] to the
continuation of a hostile work environment." Cuddyer, 750 N. E.2d
at 938.

The application of the continuing violation doctrine
sonmetimes has the effect of expanding the three-year filing

deadline for suits under chapter 151B. See, e.qg., difton, 815

N. E. 2d at 620-21; Carter v. Commir of Corr., 681 N E. 2d 1255, 1261-

62 (Mass. App. Ct. 1997). We thus confront the question of whet her
the facts in this case, taken in the |light nost favorable to the
plaintiff, make out a continuing violation.

On the one hand, we think that reasonable jurors could
find that the distasteful and unpl easant actions undertaken by the
plaintiff's coworkers before and after Novenber 1, 1999 were part
of a pattern of retaliation. For one thing, the harassnent began
soon after the plaintiff | odged her initial conplaint about Otiz's
boori shness and surfaced nost frequently in the first few nonths
after Otiz was dismssed. Wen harassnent follows hard on the
heels of protected activity, the timng often is strongly

suggestive of retaliation. See diver v. Dgital Equip. Corp.

846 F.2d 103, 110 (1st Cr. 1988); Mle v. Univ. of Mss., 814
N. E. 2d 329, 341 (Mass. 2004). For another thing, the harassnent

itself offered circunstantial evidence of causation; coworkers
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referred to the plaintiff as a "rat" (a term that connotes an
informer or snitch), lanmented the firing of their "good
supervisor,” and took up a collection for his benefit. Even as
| ate as 2001, Glardi conmtted an act of harassnment and, shortly
thereafter, nade reference to the plaintiff's upcom ng "payday."
Up to that point, we believe that reasonable jurors could deemthe
listed incidents to conprise a pattern of retaliatory harassnent.
Since this pattern includes events wthin and wthout the
limtations period, we are free to use incidents fromboth peri ods
in deciding whether the plaintiff has made out a prinma facie case
of a hostile work environnent under chapter 151B

That said, we find unpersuasive the plaintiff's |abored
effort toinclude Otiz's solitary act of sexual harassnment as part
of the pattern of subsequent retaliatory acts. This attenpted
aggl oneration relies heavily, but mstakenly, upon the MCAD s

decision in Miise v. Credit Exch., 17 MD.L.R 1684 (MCAD 1995), a

case in which the agency said that tinely incidents of retaliation
may anchor an untinely incident of sexual harassnent if "the charge
of retaliation is inextricably related to the original charge of
sexual harassment.” 1d. at 1690. The plaintiff overlooks that in
order to invoke this doctrine, a claimnt nust show at a bare
mnimuma series of discrimnatory acts that emanate fromthe sane

di scrimnatory ani nus. See Provencher v. CVS Pharmacy, 145 F. 3d 5,
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14 (1st Cr. 1998); see also Murrisey v. Holiday Inn, 25 MD.L.R

74, 86 n.12 (MCAD 2003) (citing Provencher). W explain briefly.

When an individual sexually harasses a victim and then
engages in non-sexual retaliatory harassnent, the sexual and non-
sexual harassnment arguably nay be part and parcel of the sane

vi ol ati on. Cf. O Rourke, 235 F.3d at 729 (noting that, in such

ci rcunst ances, the non-sexual harassnent is still charged with the

original aninus). But cf. Mrris v. O dham County Fiscal Court,

201 F.3d 784, 790-91 (6th Cir. 2000) (refusing to aggregate sexual
harassnment and non-sexual retaliatory harassnent undertaken by a
singl e supervisor). That was the fact pattern in Mise, 17
MD.L.R at 1686-87.

The mpjority of cases are not cut from this seanl ess
cloth. Even when retaliation is derivative of a particular act of
harassnment, it normally does not stemfromthe sane ani nus. Most
often, retaliation is a distinct and independent act of
di scrimnation, notivated by a discrete intention to punish a
person who has rocked the boat by conpl aining about an unl awf ul

enpl oynent practice. See, e.qg., Ruffino v. State St. Bank & Trust

Co., 908 F. Supp. 1019, 1040 (D. Mass. 1995); Tinkhamv. Flatley
Co., No. 98-BEM 0437, 2004 W. 1746070, at *12 (MCAD July 7, 2004)

(quoting Ruffino). That is a different aninus than the sexual

ani nus that drove the original harassnent.
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This case aptly illustrates the disparity of notives.
Otiz's attack was a one-tine incident of sexual harassment. By
contrast, the retaliatory harassnment consisted of a series of
di screte acts orchestrated by a cohort of different individuals
(not including Otiz) and occurring over a period of nmany nonths
(beginning only after Otiz was suspended). O critica
I mportance, nothing in the record indicates that these retaliatory
acts were undertaken for reasons related to the plaintiff's gender.
As such, the sexual harassnent and retaliatory harassnent in this
case nmust be viewed for what they are: two separate and

I ndependent harns. See Goguen v. Quality Plan Admirs, 11 Mass. L.

Rptr. 288, 2000 W. 282485, at *4 (Mass. Super. C. 2000) (hol ding
t hat sexual harassnent by one person and subsequent retaliation by
another are not sufficiently related to add up to a single

continuing violation); cf. Sitar v. Ind. Dep't. of Transp., 344

F.3d 720, 726 (7th Cr. 2003) (noting generally that "retaliation
and sexual harassnent charges are not 'like or reasonably
related" to one another to permit an EEOC charge of one type of
wrong to support a subsequent civil suit for another"). The
plaintiff cannot rely on the second to revive the first.
For much the sanme reason, we decline the plaintiff's
invitation to treat her case as one involving a "m xed-notive"
claim |In support of this entreaty, the plaintiff relies upon Lam

V. Univ. of Hawai'i, 40 F.3d 1551 (9th Gr. 1994), and Hicks v.
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Gates Rubber Co., 833 F.2d 1406 (10th Cr. 1987). Both deci sions

hel d, however, that race and sex may be aggregated under Title VII
where the al | egations i nvol ved di scrim nation agai nst a subcl ass of
peopl e sharing both protected traits but not agai nst those sharing
only one or the other. See Lam 40 F.3d at 1561-62 (involving
di scrim nation agai nst a subclass of Asian wonen); Hi cks, 833 F. 2d
at 1416 & n. 2 (involving discrimnation agai nst a subcl ass of bl ack
wonen). Such a claimstill involves a single wong and a single
harm pronpted by a single aninus. That is clearly not the case
here: Otiz's assault was not directed at the plaintiff due to her
status as a conpl ai ning worman, as she was not yet a nenber of that
subcl ass when the assault occurred. Lamand H cks are, therefore,
I napposi te.

To sum up, we find tinmely the plaintiff's Title WVII
sexual harassnment claim and her federal and state clains for
retaliatory harassnent. W find untinely, however, her state-|aw
sexual harassnent claim (and, therefore, affirm the district
court's entry of summary judgnent for the defendant on that clain.

C. Retaliatory Hostile Work Environment: Cognizability.

W turn now to the cognizability of the retaliatory
harassnment cl ai ns. Both Title VII and chapter 151B contain
provi sions that nake it unlawful for enployers to retaliate agai nst
persons who conplain about unlawfully discrimnatory enploynent

practices. See 42 U S.C. § 2000e-3(a); Mss. Gen. Laws ch. 151B
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8 4(4). To engage the gears of either statute, a plaintiff nust
show that (i) she undertook protected conduct, (ii) she suffered an
adverse enpl oynent action, and (iii) the two were causally |inked.

See Dressler v. Daniel, 315 F.3d 75, 78 (1st Cr. 2003) (Title

VI1); Sullivan v. Raytheon Co., 262 F.3d 41, 48 (1st Gr. 2001)

(chapter 151B)

Here, there is no dispute that the plaintiff engaged in
protected activity by filing a conplaint. The parties instead spar
over the second and third el enents, which in this instance coll apse
into a single question: did the plaintiff sustain an adverse
enpl oynment action in the formof a hostile work environnment based
on retaliation for filing a sexual harassnment conplaint against
Otiz?

Typically, an adverse enploynent action involves a
di screte change in the ternms and conditions of enploynent (say, a
di scharge, denotion, or reduction in pay). This case is nore
nuanced. In order for the plaintiff to survive summary judgnent on
this record, she nust show that, as a legal natter, the creation
and perpetuation of a hostile work environment itself can
constitute a retaliatory adverse enpl oynment action. She al so nust
show that, as a factual matter, her coworkers' actions furnished a
sufficient basis to ground a finding that a hostile work

envi ronnent actual |y exi sted.
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As to the legal point, the plaintiff naintains that a
hostile work environment may constitute an adverse enploynent
action for purposes of both Title VII and chapter 151B. The city
denurs. It notes that the plaintiff has not been cashiered,
denoted, denied pronotion, stripped of neaningful duties, or
otherwise materially disadvantaged in the terns and conditions of
her enpl oynent. Thus, the city argues, she cannot be said to have
suffered an adverse enpl oynent action.

This precise question — whether a hostile work
envi ronnent can constitute a retaliatory adverse enpl oynent action
—has never been fully addressed either by this court (with regard
to Title VII) or by the Massachusetts Suprene Judicial Court (wth
regard to chapter 151B). W look at the federal and state cl ains
separately.

1. Title VII. The weight of authority supports the view
that, under Title VII, the creation and perpetuation of a hostile
work environment can conprise a retaliatory adverse enploynent

action under 42 U S.C. § 2000e-3(a). See, e.g., Von Gunten v.

Maryl and, 243 F.3d 858, 864-65 (4th Cr. 2001); Ray v. Henderson,

217 F.3d 1234, 1244-45 (9th Cr. 2000); Morris, 201 F.3d at 791,

Ri chardson v. N.Y. State Dep't of Corr. Serv., 180 F.3d 426, 446

(2d Gr. 1999); @nnell v. Uah Valley State Coll., 152 F.3d 1253,

1264 (10th Cir. 1998); Wdenan v. WAl -Mart Stores, Inc., 141 F. 3d

1453, 1456 (11th G r. 1998); Knox v. lndiana, 93 F.3d 1327, 1334-35
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(7th Gr. 1996). That view has engendered a circuit split. The
Fifth Crcuit has held that a hostile work environment cannot
constitute a retaliatory adverse enploynent action; instead,
retaliation  requires an "ultimte enpl oynent decision. . . such as
hiring, granting | eave, discharging, pronoting, and conpensating.”

Mattern v. Eastman Kodak Co., 104 F.3d 702, 707 (5th Cr. 1997);

see also id. at 709. The Eighth Grcuit also requires an "ultimte

enpl oynent deci sion,"” Ledergerber v. Stangler, 122 F.3d 1142, 1144

(8th Cir. 1997), but defines that term sonmewhat nore el astically,

see, e.q., Scusa v. Nestle US A Co., 181 F.3d 958, 968-69 (8th

Cr. 1999).

Al though this court has never fully analyzed the
guestion, our case law tilts noticeably toward the majority view
The pertinent decisions forma totempole. At the base of the pole

is Watt v. Gty of Boston, 35 F.3d 13 (1st Gr. 1994) (per

curian), where, indictum we cited a treatise for the proposition
that "toleration of harassnent by ot her enpl oyees"” m ght anount to
an adverse enploynment action. [d. at 15-16 (citing 3 Arthur Larson

& Lex K. Larson, Enploynent Discrinmnation § 87.20 (1994)). That

led to a series of epibolies: I n Hernandez-Torres V.

Intercontinental Trading, Inc., 158 F.3d 43, 47 (1st G r. 1998), we

paraphrased the Watt dictunm in Wite v. New Hanpshire Depart nent

of Corrections, 221 F.3d 254, 262 (1st Cr. 2000), we noted the

Her nandez- Torres paraphrase with approbation; in Marrero v. Goya of
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Puerto Rico, Inc., 304 F.3d 7, 26 (1st Cr. 2002), we approvingly

cited Wiite's reference; and in Che . Massachusetts Bay

Transportation Authority, 342 F.3d 31, 40 (1st GCr. 2003), we nade

a bow in the direction of Marrero. This totem pole is highly
suggesti ve. Today, we cap it off and hold explicitly that a
hostile work environnent, tol erated by the enpl oyer, is cognizable
as aretalitory adverse enpl oynent action for purposes of 42 U S. C
§ 2000e-3(a). This nmeans that workplace harassment, if
sufficiently severe or pervasive, may in and of itself constitute
an adverse enpl oynent action sufficient to satisfy the second prong
of the prima facie case for Title VII retaliation cases.

This conclusion is conpelled by the statutory text and
conmports with congressional intent. The operative provision of
Title VI1 nmakes it unlawful "to discrimnate agai nst any i ndi vi dua
with respect to his conpensation, terns, conditions, or privileges
of enpl oynent, because of such individual's . . . sex."” 42 U S.C
§ 2000e-2(a)(1). G ven Congress's intention "to strike at the
entire spectrum of disparate treatnment of nen and wonen in
enpl oyment, which includes requiring people to work in a
discrimnatorily hostile or abusive environnent," Harris, 510 U. S.
at 21 (citation and internal quotation marks omtted), it makes
sense to construe the qualifier (regarding "conpensation, terns,
conditions, or privileges of enploynent”) broadly. On that basis,

the verb "discrimnate," as wused in section 2000e-2(a)(l),
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logically includes subjecting a person to a hostile work

envi ronnent . See Morris, 201 F.3d at 791-92.

We nove next to Title VII's anti-retaliation provision.
That provision directs an enployer not to discrimnate agai nst any
enpl oyee "because [the enployee] has nade a charge, testified,
assisted, or participated in any nmanner in an investigation,
proceedi ng, or hearing under [Title VI1]." 42 U.S.C. 8 2000e-3(a).
Here, the term "discrimnate" appears without the qualifier. A
fam liar canon of construction teaches that "[a] termappearing in
several places in a statutory text is generally read the sane way

each time it appears.” Ratzlaf v. United States, 510 U. S. 135, 143

(1994). W apply that canon here. The result: the verb
"discrimnate" in the anti-retaliation clause includes subjecting

a person to a hostile work environnent. See Mirris, 201 F.3d at

792; see also Knox, 93 F.3d at 1334 ("Nothing indicates why .

retaliating against a conplainant by permtting her fellow
enpl oyees to punish her for invoking her rights under Title VII
does not fall within the statute.").
Qur interpretation of the statutory text is shared by the
EECC, which finds the lack of any qualifier on the term
"discrimnate” inthe anti-retaliation context to evince a purpose
to "prohibit any discrimnation that is reasonably likely to deter

protected activity." EEOC Conpl. Man. (CCH) § 8005, § 8-11.D.3

(2004). This is inportant because an adm nistrative interpretation
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of a federal statute by the agency charged with its enforcenent,
while not controlling upon the courts, constitutes an inforned

judgnment to which sone deference ordinarily is due.® See Meritor

Sav. Bank v. Vinson, 477 U.S. 57, 65 (1986).

|f nore were needed — and we doubt that it is —this
capaci ous reading of section 2000e-3(a) is consonant with its
pur pose of "[mnaintaining unfettered access to statutory renedi al

mechani snms. " Robinson v. Shell Gl Co., 519 U S. 337, 346 (1997).

Har assnment by coworkers as a puni shnent for undertaking protected
activity is a paradi gmati c exanpl e of adverse treatnent spurred by
retaliatory notives and, as such, is likely to deter the
conpl aining party (or others) fromengaging in protected activity.
Ray, 217 F.3d at 1245; Wdeman, 141 F.3d at 1456. Readi ng the
statute to provide a renedy for retaliatory harassnent that
expresses itself in the form of a hostile work environnment thus
furthers the goal of ensuring access to the statute's renedial

mechani sns.

W enphasi ze that we refer here only to Skidnore deference,
not Chevron deference. Conpare Skidnore v. Swift & Co., 323 U. S
134, 140 (1944), with Chevron U.S.A 1Inc. v. Natural Res. Def.
Council, Inc., 467 U S. 837, 843-44 (1984). After all, statenents
in the EECC s Conpliance Manual are neither adjudicatory nor the
product of notice-and-coment rul emaki ng. See United States v.
Gty of New York, 359 F.3d 83, 93 (2d Cr. 2004); cf. Navarro v.
Pfizer Corp., 261 F.3d 90, 99 (1st Gir. 2001). They are,
therefore, entitled to deference only to the extent that they have
t he power to persuade. See Christensen v. Harris County, 529 U S.
576, 587 (2000).
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2. Chapter 151B. As for the state-lawclaim we believe
that, were the Massachusetts Suprene Judicial Court (SJC) squarely
presented with the question, it would find a retaliatory hostile
work environnment to be an adverse enploynment action cognizable
under chapter 151B, 8§ 4(4). Several factors enter into this
det erm nati on.

First and forenost, the statute's anti-discrimnation and
anti-retaliation provisions are very simlar to the counterpart
provisions contained in Title WVII. Where such linguistic
simlarity exists, the SJC frequently looks to federal court

interpretations of Title VII for guidance. See Weatley v. AT&T

Co., 636 N. E. 2d 265, 268 (Mass. 1994) ("It is our practice to apply
Federal case l|aw construing the Federal anti-discrimnation

statutes in interpreting [chapter] 151B."); College-Town, D v. of

Interco, Inc. v. MCAD, 508 N. E. 2d 587, 591 (Mass. 1987) (descri bing

federal precedents as "hel pful"). W are, therefore, confident
that the SJC, if confronted with this precise question, would quite
likely interpret the anti-retaliation provision of chapter 151B
exactly as we have interpreted the counterpart provision of Title
VI,

Second, to the extent that any anbiguity lurks in the
statutory | anguage, Massachusetts law explicitly directs that the
provi sions of chapter 151B "shall be construed liberally for the

acconplishnment of its purposes.”™ Mss. Gen. Laws ch. 151B, § 9.
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As with Title VII, the purpose of the anti-retaliation provisionin
chapter 151B is to allow parties to "seek redress for allegations
of discrimnation without fear of retaliation for or interference

with the exercise of that right.” Sahli v. Bull HN Info. Sys.,

Inc., 774 N E. 2d 1085, 1090 (Mass. 2002). Construi ng chapter
151B's text to protect conplaining enployees from retaliatory
harassnment that results in the creation and perpetuation of a
hostil e work environnent advances that purpose.

Third, although the SJC has not spoken directly to the
subj ect, the Appeals Court has recognized a claimof retaliatory

har assnent based on a hostile work environnent. See difton, 815

N. E.2d at 618, 624. Wiile this holding is not indisputably
authoritative —the highest court of a state is, after all, the

final arbiter of state-law questions, Acadia Ins. Co. v. MNeil,

116 F. 3d 599, 604 (1st Cir. 1997) —the decision of an internediate
appel | ate court of the state generally constitutes a reliabl e piece
of evidence. See West v. ATCT Co., 311 U S 223, 237 (1940);

Fortini v. Murphy, 257 F.3d 39, 49 (1st Cr. 2001); Losacco v. E.D

Rich Constr. Co., 992 F.2d 382, 384 (1st GCr. 1993). This evidence

seens all the nore conpelling in this case because the MCAD —whose
deci sions construing chapter 151B are ceded sone deference by the
SJC, Cuddyer, 750 N. E.2d at 938 —has interpreted chapter 151B's
anti-retaliation Jlanguage to include retaliatory harassnent

culmnating in a hostile work environnent. See MCAD Sexual
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Harassnment in the Wirkplace Guidelines I X. B (2002) ("An enpl oyer

t akes adverse action under 8§ 4(4) when it materially di sadvant ages
the conplainant with regard to any of the ternms or conditions of
her enpl oynent. The term 'adverse action' can enconpass

hostil e or abusive workplace treatnent."); Wareing v. New Bedford

Sch. Dep't, No. 99-BEM 3363, 2004 W. 2361016, at *8 (MCAD Cct. 6,
2004) ("Retaliation may . . . take the formof hostile or abusive
wor kpl ace treatnent.).

To say nore on this topic would be to paint the lily.
For the reasons el uci dat ed above, we hold that, under Massachusetts
|l aw as under Title VII, subjecting an enployee to a hostile work
environment in retaliation for protected activity constitutes an
adverse enploynment action (and, thus, triggers the statutory
prophyl axi s).

D. Retaliatory Hostile Work Environment: Sufficiency of Proof.

We have established that, as a theoretical matter,
subj ecting a party to a hostile work environnment in retaliation for
protected activity may be actionable under both Title VII and
chapter 151B. That poses the question whether the evidence in this
case, viewed in the light nost favorable to the plaintiff, Garside,
895 F. 2d at 48, shows that a hostile work environnment existed. W
turn to that question.

1. Elements of the Cause of Action. An all egedly

retaliatory act nust rise to sone | evel of substantiality before it
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can be actionable. Wdeman, 141 F. 3d at 1456; MacCor nmack v. Boston

Edison Co., 672 N.E. 2d 1, 7-8 (Mass. 1996). The hostile work

environment doctrine, as developed in the anti-discrimnation
jurisprudence of Title VII, enbodies that prerequisite.

In order to prove a hostile work environnment, a plaintiff
nmust show t hat she was subjected to severe or pervasive harassment
that materially altered the <conditions of her enploynent.
Faragher, 524 U.S. at 786. The harassnent nust be "objectively and
subj ectively offensive, one that a reasonable person would find
hostil e or abusive, and one that the victimin fact did perceive to
be so." 1d. at 787. In determ ning whether a reasonabl e person
woul d find particul ar conduct hostil e or abusive, a court nust null
the totality of the circunstances, including factors such as the
"frequency of the discrimnatory conduct; its severity; whether it
is physically threatening or humliating, or a mere offensive
utterance; and whether it unreasonably interferes wth an
enpl oyee's work performance.” 1d. at 787-88 (quoting Harris, 510
U S at 23). The thrust of this inquiry is to distinguish between
the ordinary, if occasionally unpleasant, vicissitudes of the
wor kpl ace and actual harassnment. 1d. at 788.

This framework is readily transferable tothe retaliatory
harassnent context. On the one hand, if protected activity | eads
only to commonpl ace indignities typical of the workplace (such as

tepi d j okes, teasing, or al oof ness), a reasonabl e person woul d not
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be deterred fromsuch activity. After all, an enpl oyee reasonably
can expect to encounter such tribulations even if she eschews any
i nvol venent in protected activity. On the other hand, severe or
pervasive harassnment in retaliation for engaging in protected
activity threatens to deter due enforcenent of the rights conferred
by statutes such as Title VII and chapter 151B

Along this continuum rudeness or ostracism standing
al one, usually is not enough to support a hostile work environnment

claim See Manatt v. Bank of Am, 339 F.3d 792, 803 (9th Cr.

2003); Gagnon v. Sprint Corp., 284 F.3d 839, 850 (8th Cr. 2002),;

cf. Simas v. First Citizens' Fed. Credit Union, 170 F.3d 37, 52

n.12 (1st Cr. 1999) (noting, in related context, that "soci al
ostracism alone is rarely actionable"). The anti-discrimnation
|l aws were not enacted to create or enforce a "general civility

code." Oncale v. Sundowner Offshore Servs., Inc., 523 U.S. 75, 80

(1998). So too the anti-retaliation | aws.

2. Applying the Requirements. Havi ng sketched the

contours of retaliatory hostile work environnents in the Title VII
and chapter 151B mlieus, we reach the central question presented
in this appeal: viewing the totality of the circunstances in the
light nost flattering to the plaintiff, is the evidence of
retaliatory harassnent adequate to all ow a reasonable jury to find

that she was confronted by a hostile work environment?
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At the outset, we take note of a unique difficulty posed
by allegations of retaliatory harassnent. When dealing wth
di scrim natory harassnent (e.g., harassnent based on gender, race,
or thelike), thereis seldom if ever, a defensible purpose behind
the injurious actions. The only question is whether the bad acts,
taken in the aggregate, are sufficiently severe or pervasive to

constitute actionable harassnent. See, e.q., Cardenas v. Massey,

269 F. 3d 251, 261-62 (3d G r. 2001); Johnson v. Gty of Fort Wayne,

91 F.3d 922, 932 (7th Cir. 1996).

Ret al i at ory harassnment, however, requires a nore nuanced
anal ysis. The very act of filing a charge agai nst a coworker w ||
i nvari ably cause tension and result in a |l ess agreeabl e workpl ace.

Von GQunten, 243 F.3d at 870. The target of the conplaint |ikely

wi |l have coworker-friends who cone to his defense, while other
coworkers will seek to steer clear of trouble by avoiding both the
conplainant and the target. Al though admittedly a source of

unpl easant ness in the workplace, such behavi or shoul d not be seen

as contributing to a retaliatory hostile work environnent. I d.
After all, there is nothing inherently wong either with supporting
a friend or with striving to avoid controversy. W think it

follows that those actions that are hurtful to a conplainant only
because coworkers do not take her side in a work-related dispute
may not be considered as contributing to aretaliatory hostil e work

environnment. It is only those actions, directed at a conpl ai nant,
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that stemfroma retaliatory ani nus which may be factored into the
hostil e work environment cal cul us.

Even with these nuances in mnd, we conclude that the
evidence in this case, viewed in the light nost favorable to the
plaintiff, would permt — although certainly not conpel — a
reasonable jury to find that the plaintiff was subjected to a
retaliation-based hostile work environment. In reaching this
conclusion, we take into account the relative ubiquity of the
retaliatory conduct, its severity, its natural tendency to
humliate (and, on occasion, physically threaten) a reasonable
person, and its capacity to interfere with the plaintiff's work

performance. See Harris, 510 U.S. at 23.

In the nmonths imediately followng the plaintiff's
initial series of conplaints about Otiz's actions, she was
subjected to a steady stream of abuse. Much of this was
significant and was of a kind that courts historically have found
persuasi ve as evidence of a hostile work environnent. She was
fal sely accused of m sconduct (D Grolano | evied a basel ess charge
against her in the tanpon-throwing incident) —and the case |aw
recogni zes that false accusations of m sconduct can contribute to
the creation of a hostile work environment. See Ray, 217 F.3d at

1245; Aviles v. Cornell Forge Co., 183 F.3d 598, 606 (7th Cr.

1999). DGrolanmo also interfered with the plaintiff's working

conditions by falsely inform ng her that she was required to take
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her dinner breaks alone — and "work sabotage, exclusion, [and]
deni al of support™ also may contribute to the creation of a hostile
wor k envi ronnent . O Rourke, 235 F.3d at 730. The harassing
insults directed at the plaintiff are likewise entitled to sone

wei ght in the decisional calculus. See Bolden v. PRClnc., 43 F. 3d

545, 551 (10th G r. 1994) (noting that even infrequent harassing
insults should be considered, along with other instances of
har assnent) . So too the taunting of the plaintiff with the
col l ection on behalf of Otiz.* Mrrero, 304 F.3d at 26 (finding
that taunting plaintiff in relation to her filing of an EEQCC
conpl ai nt was evidence of retaliatory harassnent); cf. Oncale, 523
U S. at 80 (noting that open and direct hostility clearly based on
protected status is evidence of hostile work environnent).
Glardi's continued tornenting of the plaintiff is also
rel evant. Soon after the collection incident, Glardi interfered
with the plaintiff's ability to work by | eaving her out in the cold

(literally, not figuratively). This conduct may be seen as having

contributed to the creation of a hostile work environnent. See

“To be sure, the nere fact that coworkers collect npbney on
behal f of a person accused of discrimnation is not actionable.
Such behavior falls outside the real mof conduct undertaken out of
aninmus toward a conplainant and should not be considered for
purposes of determning whether there was a hostile work
environnent. The fact that coworkers rubbed the plaintiff's nose
in the collection is a horse of a different hue. |If the incident
occurred as the plaintiff suggests (an assunption that we nust
i ndul ge at the summary judgnent stage), it was a clear indication
of open hostility directed at the plaintiff and would have
del eteriously affected her working conditions.
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Gorski v. NNH Dep't of Corr., 290 F.3d 466, 472 (1st Cr. 2002);

O Rourke, 235 F.3d at 730. Glardi later placed the plaintiff at
ri sk of physical harmby com ng close to striking her with a van;
if that was intentional (and, for now, we nust credit the
plaintiff's avernent that it was), it is a cogent indicator of an
adverse change in the conditions of the plaintiff's enploynent.

Cf. Wite v. BFI Waste Servs., LLC, 375 F. 3d 288, 298 n.6 (4th Cr.

2004) (noting that "the presence of physical threats undeniably

strengthens a hostil e work environnment clainm'); Raniola v. Bratton,

243 F. 3d 610, 621 (2d Gr. 2001) (simlar). To cinch matters, the
plaintiff offered evidence that these incidents contributed to
physi cal and psychol ogi cal problens that required treatnent, thus
underscoring the negative effect on her work perfornance.

O course, no pat formula exists for determning wth
certai nty whet her the sumof harassi ng workpl ace incidents rises to

the | evel of an actionable hostile work environnent. See Harris,

510 U. S. at 22. Such a determnation requires the trier of fact to
assess the matter on a case-by-case basis, weighing the totality of

the circunstances. Li psett v. Univ. of P.R, 864 F.2d 881, 898 &

n.18 (1st Gr. 1988). CQur function is one of screening, that is,
to determ ne whether, on particular facts, a reasonable jury could

reach such a concl usion. R vera-Rodriquez v. Frito Lay Snacks

Cari bbean, 265 F.3d 15, 24 (1st G r. 2001). Taking the aggregate

facts of record in the light nost favorable to the plaintiff, we
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believe that a jury rationally could find that the plaintiff was
subj ected to a hostile work environnment arising out of retaliation
for her conplaint against a popul ar coworker.

E. The Liability Standard.

This conclusion takes us to the liability standard. In
importing the hostile work environnment doctrine into the anti-
retaliation context, courts are left to draw the standards for
enployer liability from the case law involving hostile work
environnments in the anti-discrimnation context. The Suprene Court
has divided the universe of enployer liability along a |ine that
separates supervisors from non-supervisors. When a supervi sor
creates a hostile work environnent, the enployer is vicariously

liable for it, subject, however, to a possible affirmative def ense.

See Burlington Indus., Inc. v. Ellerth, 524 U S. 742, 765 (1998);
Faragher, 524 U.S. at 807-08.

This defense, famliarly known as the Faragher/Ellerth

def ense, consists of two elenents which, if proven, permt the
enpl oyer to avoid liability. First, the enployer nust showthat it
"exercised reasonable care to prevent and correct pronptly" the
harassnment. Ellerth, 524 U S. at 765. Second, the enployer nust
show that the enpl oyee "unreasonably failed to take advantage of
any preventive or corrective opportunities provi ded by the enpl oyer

or to avoid harm otherw se."” 1d.
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As with Title WVII, chapter 151B nakes enployers
vicariously liable for hostile work environments created by

supervisors. College-Town, 508 N.E.2d at 592. Unlike Title VII,

however, chapter 151B does not afford enployers any affirmative
defenses to liability. Based on the legislative nandate that
chapter 151B nust be construed liberally to effectuate its
pur poses, see Mass. Gen. Laws ch. 151B, 8 9, the SJC has endorsed
a rule that holds enployers strictly liable for supervisory

harassnment. See Col |l ege-Town, 508 N E. 2d at 591-94 (rejecting a

"reasonable care" standard as a defense to a hostile work

environment clain); see also Blockel v. J.C. Penney Co., 337 F.3d

17, 28 n.3 (1st Cr. 2003) (noting that the Faragher/Ellerth

def ense does not apply to chapter 151B actions). Because the

reasoni ng of Col | ege- Town bel i es any neani ngf ul di stinction between

discrimnatory harassnent and retaliatory harassnment where

supervisors are concerned, we conclude that no Faragher/Ellerth

type of affirmative defense is avail abl e under chapter 151B to an
enpl oyer whose supervisors create a retaliatory hostile work
envi ronment .

When cowor kers, rather than supervisors, are responsible
for the creation and perpetuation of a hostile work environnent,
Title VIl and chapter 151B seem essentially coterm nous as they
relate to enployer liability. Not wi t hst andi ng the absence of a

controlling Suprene Court precedent, several federal courts,
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including this court, have held that, in such situations, an
enpl oyer can only be liable if the harassnment is causally connected

to sone negligence on the enployer's part. See, e.d., Whninger v.

New Venture Cear, Inc., 361 F.3d 965, 976 (7th Gr. 2004);

Ccheltree v. Scollon Prods., Inc., 335 F.3d 325, 333-34 (4th Gr.

2003); CowWey v. L.L. Bean, Inc., 303 F.3d 387, 401 (1st Gir.

2002). Typically, this involves a showing that the enpl oyer knew
or should have known about the harassnment, yet failed to take

pronpt action to stop it. See Crowm ey, 303 F.3d at 401.

Simlarly, under chapter 151B, enployer liability for coworker
har assnment requires a showi ng that the enpl oyer knew or shoul d have
known about the harassnent, yet failed to halt it. Messina V.

Araserve, Inc., 906 F. Supp. 34, 37-38 (D. Mass. 1995) (discussing

Massachusetts |law); Coll ege-Town, 508 N E. 2d at 593.

At the summary judgnent stage, these determ nations are
conplicated. The question of whether an enpl oyee is a supervisor
in the relevant sense is itself factual in nature. Hrobowski v.

Wrthington Steel Co., 358 F.3d 473, 478 (7th Cir. 2004). |Here,

the I ower court found only coworker harassnent; it declared that
t he evidence showed that the retaliation had been undertaken by
"subordinate officials, none of whom had control over terns and
conditions of [the plaintiff's] enploynent."

The district <court's skepticism about the clained

supervisory status of some of the harassers seenms well-founded.
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The key to determining supervisory status is the degree of
authority possessed by the putative supervisor. Joens v. John

Mrrell & Co., 354 F.3d 938, 940 (8th Gr. 2004); Parkins v. G vil

Constructors of Ill., Inc., 163 F.3d 1027, 1033 (7th Cr. 1998).

Thus, courts nust distinguish "enpl oyees who are supervi sors nerely
as a function of nonenclature from those who are entrusted with
actual supervisory powers." Parkins, 163 F.3d at 1033; accord

Mkels v. Gty of Durham 183 F.3d 323, 334 (4th Cr. 1999).

Having in mnd both conmon | aw agency principles and the purposes
of the anti-discrimnation and anti-retaliation|aws, we agree with
the Seventh Circuit that "the essence of supervisory status is the
authority to affect the terms and conditions of the victins
enpl oynent." Parkins, 163 F.3d at 1034. This authority "primarily
consists of the power to hire, fire, denote, pronote, transfer, or
di scipline an enployee.” 1d. at 1034. Wthout sonme nodi cum of
this authority, a harasser cannot qualify as a supervisor for
pur poses of inmputing vicarious liability tothe enployer ina Title
VIl case, but, rather, should be regarded as an ordi nary coworker.?®
See id. at 1033-34. W think that the sanme standard applies under

chapter 151B. See Coll ege-Town, 508 N. E.2d at 593 (observing that

The Second Circuit takes a sonewhat broader view. That court
considers a supervisor to be soneone who has actual authority to
direct an enployee's work-related tasks in a way that could
i ncrease her workload or saddle her with |less desirable tasks.
Mack v. Otis Elev. Co., 326 F.3d 116, 126-27 (2d Gr. 2003). Even
were we to adopt this |l ess demandi ng test, the nom nal supervisors
here would not qualify as supervisors in fact.
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the power welded by a harassing supervisor may range from
"di scharge to assignnment of work, particularly exacting scrutiny,
or refusal to protect the enpl oyee from coworker harassment").

In this case, the plaintiff has not presented facts
sufficient to show that she was harassed at the hands of persons
who qualify as supervisors. The deposition of Irene Landry
provi des the clearest evidence of the organizational structure of
t he wor kpl ace. The parking enforcenent officers are on the | owest
rung of the ladder. On the next rung are the shift supervisors,
who drive the parking enforcenent officers to their assigned routes
and pick them up. The third rung is occupied by nore senior
supervi sors, (each of whomholds the title "senior supervisor I1").
The functions of these individuals include dealing with personne
problens. During the time in question, Landry held the position of
seni or supervisor |1. She reported to Mdccia, a higher-1level
official who held the title of senior supervisor of parking
enf or cenent . Moccia had authority to handle a wi de variety of
enpl oyee i ssues and conpl ai nts.

The plaintiff uses t he wor d "supervisor"
indiscrimnately, referring to people on the second, third, and
fourth rungs as "supervisors" and making no distinctions anong
them That approach el evates nonmencl ature over actual authority.

Wien we shift the focus to those persons whose actual authority
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made them supervisors in the relevant sense, a different picture
emner ges.

Landry and Mbccia each appear to have possessed the
requi site authority, but neither of them were guilty of any
retaliatory harassnent. The only two "supervisors” whose actions
rationally can be said to have contributed to the hostile work
environnent are Glardi and DDGrolanb. G lardi was a second-rung
shift supervisor, and DiGrolam's |evel of authority seens no
greater (the record only permts us to speculate on this point, and
the I ack of proof counts against the plaintiff). The plaintiff has
presented us with no evidence that either woman had the power to
termnate, discipline, or otherw se affect the terns and conditions
of her enploynent. In the absence of such evidence, the city
cannot be held vicariously responsible for their harassnent.

The plaintiff's claim thus reduces to one of coworker
harassnment. The viability of that claimdepends on whether there
is sufficient evidence to permit a finding that the enpl oyer knew
or shoul d have known about the hostile work environnent, yet failed
to stop it. W conclude that sufficient evidence exists.
Plaintiff conplained of the harassnment to two senior supervisors
(Landry and Mocci a). Landry did not deal with the plaintiff's
conpl aints at all and Mocci a, rather than rectifying the situation,
specul ated that the harassnment would |ikely beconme "ten tines

worse" with the plaintiff's recent shift change. Mor eover, the
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deputy conmi ssi oner was awar e of the harassnent, but did nothing to
dispel it. Since Landry, Moccia, and the deputy conmmi ssioner were
appropriate recipients of the plaintiff's conplaints, there is
enough evidence to allow a finding of actual notice on the city's

part. See Crow ey, 303 F.3d at 403; Breda v. WIf Canera & Video,

222 F.3d 886, 889 (11th G r. 2000).

The city's only rejoinder is that the supervisors
responded to the plaintiff's allegations in an appropriate manner.
At best, this presents a factual dispute that is not anenable to
resolution on sunmmary judgnent. Consequently, there is a
trialworthy issue as to whether the city was negligent in not
putting a stop to the harassnent.

F. Sexual Harassment Under Title VII.

This brings us to the plaintiff's claim that Otiz's
assault subjected her to a hostile work environnment based on her
sex.® Even if the assault was sufficient, in and of itself, to
create a hostile work environment —a proposition that we regard as
hi ghl y dubi ous —the plaintiff cannot prevail. Though she refers
to Ortiz as her "supervisor," the record contains a paucity of
evi dence about his job description and authority. That which does
appear indicates that Otiz, like Glardi, was nerely a second-rung

shift supervisor. As the plaintiff provided no evidence that such

®This claimis, of course, linmted to Title VII. Insofar as
it mght have been brought under chapter 151B, it is tinme-barred.
See supra Part 11(B)
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an enpl oyee had the authority to hire, fire, or otherwi se dictate
the ternms and conditions of enploynent, vicarious liability is off
the table. It follows that the plaintiff can survive sunmary
judgnment only if she can show that a rational jury could find the
city negligent because it knew or should have known of the
harassnment yet failed to take pronpt action to stop it. Crow ey,
303 F.3d at 401.

The plaintiff cannot carry this burden. There is no
evi dence of any prior msconduct on Otiz's part. The first that
the city knew (or could have known) about his assaultive deneanor
was when it received the initial report of the attack. The
undi sput ed evi dence shows that a nmere seven days el apsed between
the time of the assault and the conmmencenent of disciplinary
proceedi ngs (which began with Otiz's imedi ate suspension and
culmnated in his discharge). Between the assault and the
suspension, the plaintiff says that she "encountered” Otiz in the
wor kpl ace, but there is no evidence that she was forced to work
with himor was exposed to further harassnment by him \Vhile we
| eave open the possibility that, under certain extrene
ci rcunst ances, a delay of seven days in separating a harasser and
his victim m ght evince negligence, there is nothing to indicate
that the city acted here in a dilatory manner. On this record, a
rational jury could only conclude that, as to the Title VIl sexual

harassnment claim the city acted in a professional and appropriate
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manner to resolve the problem No nore was exigible. See, e.q.,

Reed v. MBNA Mktg. Sys., Inc., 333 F.3d 27, 34-35 (1st Cir. 2003)

(noting that investigation of sexual assault by enployer, quickly
| eading to nal efactor's term nation, indicates reasonable care on
behal f of enpl oyer).

That ends this aspect of the nmatter. One of the main
purposes of Title VIl is to encourage proactive resolution of
wor kpl ace harassnment. We woul d underm ne that purpose were we to
subject the city to sexual harassnent liability despite its pronpt
and effective action in investigating the incident and renoving the
perpetrator fromthe workpl ace.

III. CONCLUSION

We need go no further. To recapitulate, we hold that the
plaintiff has presented sufficient evidence to survive summary
judgnent on her retaliatory harassnent clains under Title VIl and
chapter 151B. As to her sexual harassnent clains, however, we
reach a different conclusion. Her chapter 151B claimis tinme-
barred and her Title VII claimis foreclosed by her failure to
present a trialworthy i ssue about whether the city was negligent in

its handling of the Otiz situation.

Affirmed in part, vacated in part, and remanded. No

costs.
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