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TORRUELLA, Circuit Judge. Plaintiff-appellant Nereida

Rui z- Casi |l |l as appeals the summary judgnment entered in favor of
def endant s- appel | ees Mayor and Federal Prograns Director of the
Municipality of Humacao for clains of political discrimnation
under 42 U S.C. 8§ 1983. Specifically, Ruiz contests the district
court's finding that she occupied a policynmaking trust position,
t hereby forecl osing her First and Fourteenth Anendnent cl ai ns gi ven
the party affiliation requirenent. Appel I ant al so argues that,
despite her di sm ssed causes of action, the district court erred in
failing to address defendants' qualified immunity defense. After
careful review, we affirm
I. Background

Rui z, an enpl oyee of the Municipality of Humacao, Puerto
Ri co and a nenber of the Popul ar Denocratic Party (PDP), has served
as Admnistrative Director of the Federal Prograns Division of
Hunmacao since 1985. Al t hough her appointnent as Admi nistrative
Director was initially transitory, the position was nade permanent
by virtue of a 1991 ordi nance.?

In January 2001, defendant-appellee Marcelo Trujill o-
Pani sse became the Mayor of Humacao and, as such, took

responsibility for establishing the nmunicipality's public policy,

1 The "Programmatic" Director position was held by Zaida Pérez
from1985 until 1996, when Pérez departed. This position renained
vacant until 2001, meking Ruiz the de facto Director in the interim
peri od.
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organi zation, and personnel regulation. Trujillo appointed
def endant - appel l ee Luis Canacho-Morales as Director of the
Municipality's Federal Programs Division that sanme year. Li ke
Rui z, both Trujillo and Camacho are nenbers of the PDP.

Rui z al | eges that after defendants' assunption of power,

they harassed and discrimnated against her by, inter alia,

stripping her of the job's functions and duties, denyi ng her access
to a phone line, telling other enployees not to speak with her, and
acting aggressively towards her. These actions were allegedly
spurred by Ruiz's political beliefs, specifically, her support for
t he previ ous mayor and admi ni stration, who were affiliated with the
rival New Progressive Party (NPP)

On Novenber 6, 2002, Ruiz filed a conplaint in the
federal district court for the District of Puerto Rico, which she
anended on February 10, 2003 to add First and Fourteenth Amendnent
clainms under § 1983. Def endants noved for summary judgnment on
Sept enber 11, 2003, arguing, inter alia, that the clai mwas barred
by the statute of limtations defense, that Ruiz had failed to
establish a prinma faci e case, and that they had qualified i munity.

On April 27, 2004, the district court granted defendants’

sumary judgnment notion and di sm ssed Ruiz's clains. Ruiz-Casillas

v. Camacho- Moral es, No. 02-2640 (D.P.R Apr. 27, 2004). The court
reviewed the record properly before it to find that the nature of

Rui z' s tasks and her position's close involvenent with high-I|evel



pol i cymakers i ndi cated that she was a policynmaki ng trust enpl oyee,
for whom party affiliation was an appropriate enploynent
requirenent. Id. at 13-23. The court also found that Ruiz's
Fourteenth Amendnent claim faltered because as a trust enployee,
she had no cogni zabl e property interest in her trust enpl oynent for
a due process claim id. at 23-24, and her equal protection claim
nerely restated her failed First Amendment claim id. at 24-25.
Having dism ssed all causes of action, the court declined to
address the qualified inmunity defense. [d. This appeal follows.

II. Analysis

A. First Amendment

Ruiz first argues that the district court erred in
finding that she had occupied a "political" position, and thus
|acked a colorable First Amendnent claim for political
discrimnation on the basis of party affiliation. W are not
convi nced.

Sunmary judgnent entries are reviewed de novo, Vview ng
all facts in the light nost favorable to the nonnoving party and
granting all reasonable inferences in that party's favor. See

e.q., JTorres v. E.I. Dupont De Nemours & Co., 219 F.3d 13, 18 (1st

Cr. 2000). Such judgnents are wupheld "if the pleadings,
depositions, answers to interrogatories, and adm ssions on file,
together with the affidavits, if any, showthat there is no genui ne

i ssue as to any material fact and that the noving party is entitled
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to a judgnent as a matter of law" Fed. R Cv. P. 56(c). Summary
judgnments will also be upheld "if the nonnoving party rests nerely
upon concl usory al | egati ons, i nprobabl e i nferences, and unsupported

specul ation,” Medi na- Miioz v. R J. Reynolds Tobacco Co., 896 F.2d

5 8 (1st Gr. 1990). Finally, our inquiry as to whether a
governnent positionis "political,"” though fact i ntensive, presents
a question of law requiring a de novo assessnent of all relevant

evidence. Otiz-Pifiero v. Rivera-Arroyo, 84 F.3d 7, 12 (1st Gr.

1996) .
In political discrimnation cases, plaintiffs nmust first
establish that party affiliation was a substantial or notivating

factor behind the adverse enpl oynent action. See M. Healthy City

Sch. Dist. Bd. of Educ. v. Doyle, 429 U.S. 274, 287 (1977).

Def endants then carry the burden to establish either a
nondi scri m natory reason for the chall enged action, see id. at 287,
or that plaintiff held a "political position,” for which party
affiliation constitutes "an appropriate requirenent for the
effective performance of the public office involved," Branti v.

Fi nkel , 445 U. S. 507, 518 (1980). See Otiz-Pifiero, 84 F.3d at 12.

Unl i ke non-pol i cymaki ng career positions, "political positions" are

termnable wthout cause when political affiliation is an

appropriate requirenent for the position. See, e.q., Elrod v.
Burns, 427 U S. 347, 362-63 (1976); &lloza v. Foy, 389 F.3d 26,

28-29 (1st CGr. 2004). This rule ensures that "representative



governnment [will] not be undercut by tactics obstructing the
i npl enentation of policies of the new adm nistration, policies
presumably sanctioned by the el ectorate.” Elrod, 427 U S. at 367.

In determning whether a position is "political," we
engage in a two-step inquiry: (1) whether the governnental unit
deci des "issues where there is roomfor political disagreenent on
goals or their inplenmentation,”™ and (2) whether the position's
responsibilities "resenble[] [those of] a policynaker, a privy to
confidential information, a comunicator, or sonme other office
hol der whose function is such that party affiliation is an equally

appropriate requirenent." Jinénez Fuentes v. Torres Gaztanbide,

807 F.2d 236, 241-42 (1st Cir. 1986) (en banc); see also Glloza,

389 F.3d at 29-30; Duriex-Guthier v. Lépez-Ni eves, 274 F.3d 4, 9

(st Cr. 2001).
In determining the second prong, we exanmne the

position's "inherent attributes,” for which the job descriptionis
the nost useful starting point. Gall oza, 389 F.3d at 31. Job
descriptions that are broad or open ended -- given the enpl oyee's
| atitude to exercise discretionary judgnent -- generally indicate
a policymaki ng position, while job descriptions that are narrowy
circunscri bed inhibit freedom of action and generally indicate a

non- pol i cymaki ng position. [d. The job title, however, is not

necessarily dispositive in the inquiry, Duriex-Gauthier, 274 F.3d

at 8. Instead, we examne other indicia including "relative pay,



techni cal conpetence, power to control others, authority to speak

in the name of policynmakers, public perception, influence on
prograns, contact with elected officials, . . . responsiveness to
partisan politics and political | eaders . . . [ and]

responsibilities that are not well defined or are of broad scope.”

Ji ménez Fuentes, 807 F.2d at 242 (internal quotation nmarks

omtted).

Before delving into our inquiry, we note that appell ant
has submitted vol um nous docunents to this court that were never
i ntroduced, or were never properly introduced, ? before the district
court. Qur inquiry, therefore, is limted to the record properly
before the court. See Fed. R App. P. 10(a).

The resolution of the instant case revolves around the
second prong described above, as "the OFP [Ofice of Federal
Prograns] unm stakably is a municipal departnent or agency whose
overal | functions invol ve deci sion nmaki ng on i ssues where there is
roomfor political disagreenent on goals or their inplenmentation.”

Otiz-Pifero, 84 F.3d at 12-13 (internal quotation marks omtted).

Qur exam nation of the second prong -- for which the job

description® is the nbst useful starting point -- indicates that

2 The district court declined to consider one docunent submtted
by defendants which failed to conply with the requirenments of 48
U S C 8§ 864 (2000 & Supp. 2003).

3 Al though neither party submtted a proper job description before
the district court (defendants submtted an untransl ated copy of
Ruiz's job description which was not considered), defendants
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appel lant's responsibilities resenble those of a policymaker. Her
duties are broad and open-ended: "[alny matter for the mayor
referred to [her] regarding the [federal] prograns.” Docket

Docunent No. 52. Moreover, Ruiz remained in continuous contact

with the Mayor and the Director regardi ng the progress of projects,
attended neetings, semnars, Housing and Developnent (HUD)
orientation, and acconplished various tasks which denonstrate
"techni cal conpetence, power to control others, authority to speak
in the name of policynmakers, . . . influence on prograns, [and]

contact with elected officials."* Jinénez Fuentes, 807 F.2d at

242. Furthernore, Ruiz's "relative pay," another factor we
consider, see id., is only $100 less than the nonthly salary of
Director Camacho, whose position is indisputably a "political”
trust position. W also note that when Camacho |left the director
office on Cctober 9, 2001, Ruiz assuned the de facto position of

director, assum ng duties including the supervision of enployees.?®

submtted certified translations of Ruiz's deposition discussing
her job description, which forns the basis of our inquiry. This
deposition testinmony nerely recites the duties in Ruiz's official,
witten job description (Form OP-16).

4 After Camacho assuned the Director position, Ruiz adnmts to,
inter alia, participating in the preparation of a HUD nonitoring
report, reviewng professional services contracts, attending
nmeetings with auditors to discuss audit reports, sending a nmeno to
Camacho regardi ng the dress code, review ng contracts regardi ng the
building facilities, and drafting conmuni cati on directing enpl oyees
to take ethics semnars. Ruiz Casillas, No. 02-2640 at 19-20.

° It also appears that Ruiz occupied the de facto director
position from 1996 until 2001, when the Director position was
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G ven Rui z's broad-based responsibilities,® as well as her close-
wor ki ng rel ati onships with policymakers, we find that she occupied
a "political"™ trust position, for which party affiliation is a

requi rement, see Jinénez Fuentes, 807 F.2d at 240.

Appel | ant nonet hel ess attenpts to sal vage her claim by
arguing that the Admnistrative Director position was | abeled as a
"career" position by a 1991 nunicipal ordinance. Wil e such
designation nmight be entitled to sonme deference by this court,
"[w] e have consistently held that the job description is the best,
and sonetines dispositive, source for determ ning the inherent

functions of the position." Duriex-Gauthier, 274 F.3d at 8. This

is the case here, where an exam nation of Ruiz's job description
strongly indicates that she occupied a policymaking trust
position.’

Appel l ant also alleges that the district court erred in
relying on her deposition testinony relating to tasks she perforned
as Director and Adm nistrative Director. The deposition testinony

anal yzed by the district court, however, nmerely recites the duties

unoccupi ed.

6 Although the record indicates that Ruiz also perforned nore
specific tasks, such as answering nmail and phone calls, we find
that her overall job description accords nore closely to a
pol i cymaki ng position.

"  Furthernore, the "Programmatic" Director position, like the
Adm ni strative Director position, is |ikew se | abel ed as "career,"
further indicating the gap between position |abels and actual job
functi ons.
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in appellant's official, witten job description (FormOP-16). W
therefore find no error in the district court's reliance on the
deposition testinony.

Since appellant's Admnistrative Director position
resenbl es that of a policymaking trust enployee -- for which party
affiliation is an appropriate requirenment -- her First Amendnment
cl aimnecessarily founders. Thus, we affirmthe district court's
entry of summary judgnent on her First Amendnent claim

B. Fourteenth Amendment

Appel  ant further argues that even if she had perforned
certain policynmaking duties, this did not extinguish her "career"
position and t he due process "property rights" attached thereunder.
This argunent al so fails.

The Due Process Clause of the Fourteenth Anmendnent
protects government enployees who possess property interests in

continued public enploynent. See Cdeveland Bd. of Educ. .

Louderm Il, 470 U. S. 532, 541 (1985); Galloza, 389 F.3d at 33. To
det ermi ne whet her public enpl oyees possess such a property right,
we exanine the local law and the terns and conditions of the

enpl oynment arrangenent. See id.; Otiz-Pifiero, 84 F. 3d at 17.

Under Puerto Rico |l aw, public enpl oyees are categorized into either
career or trust/confidential positions. 3 P.R Laws Ann. 8§ 1349.
Trust or confidential enployees "intervene or collaborate

substantially in the formati on of the public policy, [and]
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advise directly or render direct services to the head of the agency

." Id. & 1350. Unlike career enpl oyees, who are renovabl e
only for cause, trust enployees are of "free selection and
removal . " Id. Thus, "trust [enployees] do[] not have a
constitutionally protected property interest in that position.™
Gal |l oza, 389 F.3d at 34.

In any event, whether or not appellant's downgradi ng of
duties would constitute adverse action for purposes of the First
Amendnent, Ruiz was not fired, and "[u] nder Puerto Rico |l aw, public
enpl oyees have a property interest in their continued enploynent,

not in the functions they perform" Rosado de Vélez v. Zayas, 328

F. Supp. 2d 202, 212 (D.P.R 2004) (citing Consejo de Educaci 6n de

la UP.R v. Roselld, 137 D.P.R 83, 110 (1994)). The equal
protection claim also founders, as it is a nmere restatenent of

appellant's failed First Amendnment claim See, e.q., Néstor Col én

Medina & Sucesores, Inc. v. Custodio, 964 F.2d 32, 45 (1st Cr.

1992) (finding "little basis or justification for applying equal
protection anal ysis" where Equal Protection claimoverlapped with
failed First Anendnent claim. W therefore affirmon this issue.

C. OQualified Immunity

The failure of appellant's constitutional clains obviates
our need to address the qualified i Mmunity defense: we have found

no constitutional violation. See Suboh v. Dist. Attorney's Ofice,

298 F.3d 81, 90 (1st G r. 2002) (citing Hope v. Pelzer, 536 U S.
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730 (2002); Saucier v. Katz, 533 U. S. 194, 201 (2001); Siegert v.

Glley, 500 U S 226, 232 (1991)) ("The threshold inquiry [in

determ ning whether an official is entitled to qualifiedinmmunity]

is whether the plaintiff's allegations, if true, establish a
constitutional violation."). The district court's judgment is
af firmed.

Affirmed.
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