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LYNCH, Circuit Judge. In this Puerto Rico diversity

action we are asked to apply a civil |aw concept, the "depositum
contract," which has sone simlarities with, but is not identica

to, common | aw bail nent. The depositumcontract is an arrangenent
where one party delivers itens to another for the purpose of
tenporarily holding and preserving those itens. Under the Puerto
Rico Civil Code, the depositary is presunmed to performits duties
for no conpensation. 31 P.R Laws Ann. § 4641

Two traveling jewel ry sal esnmen asked for and were granted
permssion to |eave two bags of jewelry, worth several hundred
t housand dollars, at a vault in defendant's jewelry store in AOd
San Juan. The defendant, Natalio Barquet, Inc. ("Barquet"), left
the vault open during the day and when the sal esnen returned the
next norning, their jewelry bags were gone. The owners of the | ost
wares sued Barquet. The district court granted summary judgnent
for the plaintiffs, holding as matter of law that a depositum
contract was formed and that the defendant breached its obligations
under the contract.

W affirm The district court correctly held that a
depositum contract was fornmed: the goods were delivered by the
sal esnen and wil lingly accepted into the custody and control of the
def endant, which by its actions inpliedly consented to take on the
obligations of a depositary. Mreover, no reasonable jury could

find that the defendant net its statutory standard of care under a



depositum contract. Finally, we affirm sumuary judgnent agai nst
Barquet on its third-party clainms that one of its insurers had a
duty to defend it in this litigation, and that another has a duty
to indemify it for its liability for breach of the depositum
contract.

I.

A. The Lost Jewelry and the All eged Depositum Contract

Most of the inportant facts in this case are undi sputed.
In Cctober 2000, two jewelry salesnmen from New York, Robert
Wei nberg and his nephew, Jeffrey Reisman, traveled to Puerto Rico
in order to see sone clients and attenpt to sell their jewelry.
Both nen worked as independent salesnmen who owned their own
separate conpani es. They each traveled to Puerto Rico with certain
items of jewelry, carried in bags. The bags contained a |arge
vol une of relatively I owcost itens; nuch of the jewelry was cubic
zirconia. Winberg estimated that Rei sman's bag wei ghed 80 or 90
pounds; Rei sman estimated that his own bag wei ghed about 60 pounds.

Most of the jewelry carried by Winberg and Rei sman on
the COctober 2000 business trip was stock belonging to other
conpani es who made jewelry. Mst of the jewelry in Winberg' s bag
cane from co-plaintiff Astoria Jewelry Mnufacturing, Inc.
("Astoria"); nost of the jewelry in Reisman's bag cane from co-

plaintiffs P& Shah Enterprises, Inc. ("Shah") and Eclipse



Col l ection, Inc. ("Eclipse").? Wei nberg and Reisman held the
jewelry from these conpanies in order to sell their products and
received commissions from the jewelry conpanies for the sales.
Sonme of the products possessed by Reisman and Wi nberg could be
sold directly to custoners; others were nerely |ow cost sanples
that a custoner could exam ne before deciding to order the rea
itens from Astoria, Shah, and Ecli pse.

On Cct ober 23, 2000, Rei sman and Wi nberg were traveling
around Puerto Rico in a rented car; they were visiting various
potential custoners and attenpting to nake sales. During the early
af ternoon, Weinberg visited the jewelry store of defendant Barquet,
in dd San Juan, while Reisman remained in the car with the jewelry
bags, parked in front. Bar quet was one of Winberg's regular
custoners but not one of Reisman's regular customers. \Winberg
knew t he owners of Barquet well and woul d generally stop in to say
hell o when he was in the area.

Natalio Barquet, Jr. ("Natalio") is vice-president of
Barquet; his father (who has the sane nanme as his son) is
presi dent. Upon arriving at Barquet, Winberg spoke to Natalio
because Natalio's father was not there. Winberg relates that he

showed Natalio sone bracelets, and Natalio seened interested in

!Co-plaintiffs Jewel ers Mutual I|nsurance Co., Art, Inc., and
Kenper National Insurance Co. are the relevant insurers for
Astoria, Shah, and Eclipse, respectively. The district court found
Barquet liable, in varying suns, to Jewelers Mitual, Art, Kenper
and Shah. Astoria and Eclipse are not parties to this appeal.
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potentially purchasing sone of Winberg's jewelry for his store;
Natalio wanted his father to see the itens the next norning.
Wi nberg states that he told Natalio he would return to the Bar quet
store at 10: 00 the next norning.?

Wei nberg and Rei sman had anot her busi ness appoi nt nent at
a shopping center later that afternoon and they did not want to
take their bags of jewelry to that appointnment. Winberg relates
that he asked Natalio: "Listen, as long as | have an appoi nt nent

here tonorrow norning, may | put ny bags away here? That way |

don't have to have them with ne when | go nmake these other
appointnments.” Natalio responded: "Fine." Natalio gave a sim|ar
account: he stated in deposition that Winberg "asked . . . for

perm ssion [to] |eave his bag in the store and cone back for it

later,” and Natalio granted such perm ssion. There was no further
di scussion of any terns relating to Weinberg's leaving the jewelry
bags.

Wei nberg then went outside to the rental car to get
Rei sman and the bags, and either Winberg al one or Winberg and
Natalio carried the bags through the store and into a back room

where a vault was | ocated. Natalio acconpani ed Wi nberg into this

back room where either Winberg alone or Winberg and Natalio

Natal i 0's account is somewhat different on this point. He
stated in deposition that Winberg never attenpted to nake a
busi ness appointnent with his father and that Natalio indicated no
interest in Weinberg's jewelry.
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pl aced the bags into the vault. Winberg |left the store and drove
off with Reisman. The two canme back the next norning to retrieve
t he bags, but the bags were nmissing fromthe safe. A bag left by
anot her salesman in the sane safe was not taken. A police report
was filed, but nobody has ever discovered the exact fate of the

bags. See Astoria Jewelry v. Natalio Barquet, Inc., 291 F. Supp.

2d 16, 20 (D.P.R 2003).

Wi nberg and Rei sman had | eft their jewelry bags at the
Barquet store before. Natalio stated that he and his father
customarily all owed sal espeople to |l eave their bags in his vault,

"[a]l]s a courtesy,” when he or his father knew them and they asked
per m ssi on. Witten agreenents were never signed in connection
with these transactions, and detailed discussions of ternms never
occurred. Natalio described the entire practice as "very
customary, very slack, not serious, and . . . involving no
stipulation as to what the person | eaves and when he or she m ght
conme back and pick it up."

When the Barquet store was closed, it was protected with
an alarm system and gates. As well, the vaults were tine-I|ocked
when the store was cl osed, including the night of October 23. Wen
the Barquet store was open, however, it is undisputed that both
Bar quets, father and son, knew that the vault was al ways open and

unl ocked. The vault where the bags were placed is located in a

back roomof the store, accessible fromthe rest of the store; both



the father and the son also stated that custoners could, in the
ordi nary course of business, be |left by thenselves in that area of
the store, without being acconpani ed by an enpl oyee. There were
security caneras inside the store, and several video nonitors that
enpl oyees could use to watch the scenes being captured by the
canmeras. However, the Barquets knew t hat the caneras were not set
up to | eave any vi deot aped record of what went on inside the store.
Further, no security personnel were hired to watch the nonitors:
the regul ar store enpl oyees were charged with this duty, along with
their other duties, such as assisting custoners. Finally, Natalio
and one of his enployees testified in deposition that they felt no
need to take any neasures to safeguard the jewelry bags left in
their vault. Natalio stated affirmatively that he took "[n]o
nmeasur e[ s] whatsoever"” to take care of Wi nberg and Rei sman's bags
while they were inside the vault, because Winberg was nerely
"ask[ing] for a favor."

B. Barquet's | nsurance

Barquet argues that it had contracted for two types of
insurance that are relevant to this action. First, Barquet
contracted with third-party defendant |Integrand Assurance Co.
("I'ntegrand”) for commercial general liability insurance. Astoria
Jewelry, 291 F. Supp. 2d at 20. This type of insurance was
intended to protect Barquet fromliability to third parties due to

"bodily injury" or "property danage." However, the policy coverage



had vari ous exceptions. The critical exclusion for purposes of
this case was that the policy did not apply to "property damage to
personal property in the care, custody, or control of the insured.”
The policy also stated that Integrand had a "right and duty to
def end"” any | awsuit seeki ng damages to whi ch the i nsurance appli es,
but it would "have no duty to defend the i nsured agai nst any 'suit'
seeki ng danages for 'bodily injury' or 'property damage' to which
this insurance does not apply."

The second i nsurance policy that Barquet points tois a
jeweler's block insurance policy it retained from third-party

def endant European Underwiters ("EU'). See Astoria Jewelry, 291

F. Supp. 2d at 20. According to the policy's schedul e of coverage,
coverage in Barquet's case only applied to |osses or danage to
Barquet's "Stock (including other people's goods)."?

Jewel er's block insurance is a conplex type of insurance
that covers a broad conbination of risks and dangers faced by

jewel ers. See generally 1 Couch on Insurance 8 1.57. The parties

agree that coverage of Barquet's "Stock (including other people's

goods)"” was "all risk" in the sense that coverage included all

possi bl e ways stock coul d be damaged or | ost except those expressly

The Slip Pro Forma, or summary, attached to the policy stated
that coverage is for jewelry "being the property of the Assured
and/or for which they bear the risks of insurance.” The policy
al so contained an express exclusion for "goods entrusted to the
Assured by private clients and/or custoners solely for safe
cust ody"; however, no such express excl usion existed for goods |eft
solely for safe custody by other types of individuals.
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excluded by a limtation or exclusion clause in the policy. See,

e.qg., Golden Door Jewelry Creations, Inc. v. Lloyds Underwiters

Non-Marine Ass'n, 8 F.3d 760, 763 (11th Cr. 1993). Rel evant to

this case, the policy included what it called a "Locked Showcase
Warranty," which stated: "It is a condition precedent to all
liability of [EU, in respect of loss by Theft, that whilst the
prem ses are open for business, all showases, safes and cupboards
cont ai ni ng Stock, and the rear of all display w ndows be | ocked and
keys renoved therefrom other than during the process of itens being
added or renoved by a responsi bl e authori zed person.” Also, |osses
to stock were expressly not covered if they were a result of "stock
t aki ng | osses, unexpl ai ned shortages and nysteri ous di sappear ances. "
II.

Co-plaintiffs Shah, Astoria, Eclipse and their respective
insurers filed suit agai nst Barquet in Puerto Rico federal district
court on Cctober 18, 2001, about one year after the bags were | ost,
seeki ng damages equal to the value of the lost jewelry plus
interest, as well as attorney's fees. Jurisdiction was pren sed on
diversity; the plaintiffs' theory was that, under Puerto Rico | aw,
Barquet had entered into a "voluntary and gratuitous depositum
contract” with Weinberg and Rei sman to saf eguard t he bags of jewelry
while they were located in the Barquet vault. The co-plaintiffs

al l eged that by not taking adequate precautions to ensure agai nst
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theft, Barquet was in breach of the terns of that depositumcontract
and therefore was liable for the value of the lost jewelry.

After the conplaint was filed, Barquet contacted
Integrand, its comercial liability insurer, requesting that
Integrand take over Barquet's |egal defense under the insurance
policy's duty to defend clause. Integrand initially provided
Barquet with an attorney, but, after further reviewing the
conpl aint, determ ned that any damages under the facts and | ega
theory alleged in the conplaint were not covered by its insurance
policy, and instructed its attorney to withdraw from the case.
Integrand stated that the depositum contract alleged to have been
formed and breached in the conplaint presupposed that the jewelry
bags were in Barquet's "care, custody, or control" and thus any
damages fell under one of the policy's exclusions.

On April 3, 2002, Barquet filed a third-party conpl aint
agai nst both Integrand and EU, its jewel er's block i nsurer. Barquet
al l eged that Integrand had wongly failed to defend Barquet in the
princi pal action. Moreover, Barquet alleged that nonetary coverage
under one or both of the Integrand and EU policies could apply,
depending on the facts that devel oped during litigation, and thus
either or both insurers mght be required to reinburse Barquet for
its liability to the co-plaintiff jewelers, in the event that those

jewelers prevailed in the principal action against Barquet.
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All parties in the case noved for sunmary judgnent. By
order dated Cctober 29, 2003, the district court granted the co-
plaintiffs' notion for summary judgnment against Barquet. See

Astoria Jewelry, 291 F. Supp. 2d at 32. The district court held

that the undi sputed facts established that Barquet and Wi nberg and
Rei sman had entered into a depositumcontract under Puerto Rico | aw
when Wei nberg asked if he could | eave the jewelry bags in Barquet's
vaul t, Barquet agreed, and the jewelry bags were actually placed in
the vault. See id. at 24-26. Further, the district court held that
once the depositumcontract had been fornmed, Barquet, according to
Puerto Rico civil law, undertook to care for the itens as "a good
father of a famly" so long as they remained inits vault. See id.
at 27. Based on the undisputed facts, and particularly Barquet's
failure to lock or close the vault during the day, the district
court held that Barquet did not neet this standard. [d. at 29.

In the sane order, the district court granted the sumary
j udgnment notions of Integrand and EU on the clains filed by Barquet
agai nst them The district court held that Barquet was not entitled
to coverage from Integrand' s comrercial liability policy because
Barquet's liability tothe co-plaintiff jewel ers under the depositum
contract theory fell under the "care, custody, or control” excl usion
in the policy. See id. at 29-30. The district court did not
explicitly address Barquet's duty-to-defend cl ai magai nst | ntegrand.

The district court held that Barquet received no coverage fromEU s
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jeweler's block policy either, for three independent reasons.
First, the jewelry bags at issue did not constitute part of
Barquet's "Stock (including other people's goods)." See id. at 30.
Second, coverage was barred by the "Locked Showcase Warranty,"
because Barquet had left its vault open during busi ness hours. See
id. at 31. Third, since the cause of the | oss had never been found,
coverage was al so barred by t he cl ause excl udi ng coverage for "stock
t aki ng | osses, unexpl ai ned shortages and nysteri ous di sappear ances. "
See id.

The district court determned that there was still an
issue in controversy as to the value of the lost jewelry and the
apportionnent of this val ue anong the various co-plaintiff jewelers
and their insurers. Seeid. Thus, it ordered the parties to return
for a bench trial on damages. See id. Such a bench trial was never
hel d because, after the Cctober 29 summary judgnent order was
i ssued, the parties agreed to stipulate that the total value of the
co-plaintiffs' jewelry was $300,000. The parties also stipul ated
to the apportionnent of these damages anong the various co-
plaintiffs. On May 11, 2004, the district court entered final
judgment incorporating the danages stipulation of the parties.

Barquet filed a tinmely appeal.
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III.

A. Standard of review

The parties disagree over the proper standard of review
Bar quet contends that the district court's COctober 29 order was a
garden-variety grant of summary judgnent, and therefore our review
of whether there are any genuine i ssues of material fact warranting

trial is de novo. See, e.qg., Fenton v. John Hancock Mut. Life Ins.

Co., 400 F.3d 83, 87 (1st Cr. 2005). Al of the other parties
argue that this was not a standard grant of summary judgnent, but
I nstead that trial was wai ved and that the cross notions for sunmary
judgnment constituted, in effect, a referral of the action to the

district court as a case stated. See Garcia-Ayala v. Lederle

Parenterals, Inc., 212 F. 3d 638, 644-45 (1st Cir. 2000). Thus, they

contend, the district court was permtted to nake factual findings
and our review of these findings is only for clear error, although,
of course, we still would exercise de novo review of any purely
| egal questions.

Barquet's position on this issue is correct; our review
in this case is the standard de novo review of a district court's
grant of summary judgnent. It is true that no party requested a
jury trial and Barquet has not contested, on appeal, that he
effectively waived his right to a jury trial. But jury-waiver is
not a sufficient condition for us to find that the parties intended

to submt their case as a case stated rather than going to trial
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See id. The parties may still have intended to treat sunmary
judgnent as a separate phase, and then proceed to a bench trial.
Nor does the fact that cross notions for sunmary judgnent were filed
necessarily mean that the parties intended to offer the district

court a case stated. See United Paperworkers Int'l Union Local 14

v. Int'l Paper Co., 64 F.3d 28, 31 n.2 (1st Cr. 1995).

The touchstone of our inquiry is "the intentions of the
parties and the district court judge, as evidenced by the record on

appeal ." Garcia-Ayala, 212 F.3d at 644. CQur reading of the intent

of the district court and the parties below is that they did not
view the case as a case stated. The district court, at the outset
of its Cctober 29 order, laid out the ordinary summary judgnent

standard in considerable detail. Astoria Jewelry, 291 F. Supp. 2d

at 21. Further, the parties jointly filed a "Proposed Pretri al
Order” on Septenber 25, 2003, between the time their respective
sumary judgnment notions were filed and the tinme the district
court's Qct ober 29 order granting sunmary judgnent was i ssued. This
55- page proposed order dealt with each party's w tnesses, exhibits,
and | egal theories to be presented at trial in a detailed way. This
is an indication that the parties did not believe their summary
j udgnment notions woul d necessarily di spose of the entire case; they
bel i eved a bench trial coul d be necessary. W note finally that our

application of a de novo standard rather than nore deferenti al
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revi ew has no effect on the outcone of this appeal. W would affirm
ei t her way.

B. Barquet's Liability: The Depositum Contract

1. Applicable Law

Under Puerto Rico | aw, depositumcontracts can be governed
by either the Commercial Code or the Cvil Code. See 10 P.R Laws
Ann. 8§ 1621 et seq.; 31 P.R Laws Ann. 8§ 4621 et seq. Bar quet
argues that the Comerci al Code governs inthis case; the plaintiffs
contend instead that the Civil Code applies. The district court
held that Barquet had waived its general argument about the
applicability of the Conmercial Code by failing to raise it in an
Initial Scheduling Conference or a subsequent schedul i ng conf er ence.

See Astoria Jewelry, 291 F. Supp. 2d at 23-24. W do not treat or

rely upon the district court's theory of waiver, but of course we
may affirmsunmmary judgnment agai nst Barquet on any ground supported
by the record.

A depositumcontract is deened conmercial, and therefore
governed by the Comrerci al Code rather than the Cvil Code, only in
situations where three conditions are net. First, the depositor
must be a nerchant; second, the itens deposited nust be commercia
goods; and third, the deposit nust "constitute in itself a
commercial transaction, or be nmade by reason of commercia
transactions.” 10 P.R Laws Ann. 8§ 1621. To our know edge, no

Puerto Rico court has interpreted this provision. The first two
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prongs are nmet here. On the third prong, the deposit was not in
itself a conmercial transaction, but Barquet argues that it was nmade
"by reason" of such a transaction because, according to Wi nberg,
the bags were left in anticipation of the next norning' s neeting at
the Barquet store, where Winberg would attenpt to sell jewelry to
Barquet. Since Natalio testified that no such neeti ng was ever set,
this is an odd argunent for Barquet to nake.

We are doubtful that the facts here are sufficient to neet
the third prong, but even assum ng dubitante that a comerci al
deposit was forned, the provisions of the Commercial Code are of no
assi stance to Barquet. Barquet points to two provisions of the
Commerci al Code as aiding its appeal.

First, Barquet alludes briefly to 10 PR Laws Ann. 8§
1302, which states that for comercial contracts, "the testinony of
Wi t nesses shall not in itself be sufficient to prove the existence
of a contract the anpbunt of which exceeds three hundred doll ars,
unl ess such testinmony concurs wth other evidence." Al t hough
Bar quet ' s general argunent about the applicability of the Conmerci al
Code was not an affirmative defense and need not have been pled, by
contrast any reliance on this specific provision, 8 1302 -- which
Isinthe nature of a statute of frauds -- is an affirmative defense
under Fed. R Civ. P. 8(c). Affirmative defenses nust be pled or
they will generally be deened waived and excluded from the case.

See, e.q., Honey Dew Assocs., Inc. v. M& K Food Corp., 241 F. 3d 23,
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26 (1st Cr. 2001). Yet Barquet did not originally plead this
provision inits answer, nor did it ever file a notion to anend its

answer . See Astoria Jewelry, 291 F. Supp. 2d at 23. Thus, any

suggestion by Barquet that this contract is unenforceable under §
1302 because unwitten has been wai ved.
Second, Barquet argues that the district court erred in
appl yi ng the standard of care for deposited goods found in the G vil
Code -- the "good father of a fam|ly" standard, see 31 P.R Laws
Ann. 8§ 3021 -- instead of the standard of care under a conmmerci al
depositum contract governed by the Comercial Code. Under the
Commerci al Code, a commrercial depositary is "liable for the injury
and danmage the articl es deposited may suffer by reason of his malice
or negligence, and al so for those arising fromthe nature or defects
of the articles, if he should not in the latter cases personally
have done all that was possible in order to avoid or renedy them
." 10 P.R Laws Ann. § 1624. Barquet's argunent assunes it
woul d be better off if the Commerci al Code standard rather than the
Cvil Code standard applied. This assunption is incorrect.
Bar quet observes that, unlike the Cvil Code, see 31 P.R
Laws Ann. 8§ 3192, there is no express provision in the Comerci al
Code establishing a presunption of the depositary's negligence for
deposited goods | ost or danaged while in his possession. Such a
presunption is famliar fromcomon |aw bailnent, where it exists

to force the bailee to come forward with the information it has
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avail able, since it, as holder of the bailed itens, is in a better
position than the bailor to determ ne the cause of the |oss. See,

e.g., Goudy & Stevens, Inc. v. Cable Marine, Inc., 924 F.2d 16, 18-

19 (1st Cr. 1991). This case does not turn on the presence or
absence of the depositary's presunption of negligence. And,
al though it seens that no Puerto Rico court has interpreted § 1624,
it is not obvious that the Commercial Code's standard is | ower than
the Civil Code's "good father of a famly" standard, which -- as we
explain below -- has been interpreted by the Puerto Rico Suprene
Court toinpose liability only for ordi nary negligence. Indeed, the
| ast clause of 8§ 1624 suggests a higher standard of care for
commerci al depositum contracts than for civil depositum contracts
Incertain circunstances. Barquet offers no reason why the standard
woul d be | ower for commerci al depositumcontracts than for ordinary,
civil depositumcontracts.

Si nce Barquet has wai ved any argunment under 8§ 1302 and it
woul d not aid Barquet for us to apply the Commercial Code rather
than the Civil Code, we will analyze the rest of this case under the
G vil Code provisions, which are both nore conprehensive and better
gl ossed by the Puerto Rico courts.

2. Formation

Bar quet chall enges the district court's ruling that it is

liable to pay the co-plaintiff jewelers (as well as those jewel ers'

i nsurers) for the lost jewelry.
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The district court's ruling hinged on its hol ding that
under Puerto Rico law, a depositum contract was forned between
Bar quet and Wi nberg and Rei sman. The depositumcontract is a civil
| aw concept, existing in Louisiana as well as Puerto Rico, that has
sone rel ationship with the comon | aw concept of bailnment. The two
concepts, however, are not identical and therefore one nust be
cautious in using notions derived from bailnent to determ ne the

nature of the depositumcontract. See generally Mchael H Rubin,

Comment, Bailnment and Deposit in Louisiana, 35 La. L. Rev. 825

(1975).

The depositumcontract under the Puerto Rico Civil Code,
which i s derived fromrel evant provisions of the Spanish G vil Code,
IS Iin essence a contract whereby one person (the depositor) hands
a pi ece of personal property to another person (the depositary) for
t he sol e purpose of having the depositary keep, conserve, and return

the property. See, e.qg., R vera v. San Juan Racing Ass'n, 90 P.R R

405, 411 (1964) ("[!]n [depositum contracts] the obligation of
cust ody appears autononpus in nature, it is the essence of the

contract itself."); 4 Jose Castan Tobefias, Spanish G vil, Common and

Local Law 681 (12th ed. 1985) ("[T]he essential characteristic of
t he deposit is that of the handing over of the thing, wth the sole
and excl usive end of its keeping, conservation and return . . . .").
Thus t he depositary cannot use the property w thout the depositor's

perm ssion, see 31 P.R Laws Ann. 8 4662, and such perm ssion
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transforns the contract into a | oan rather than a deposit, see id.
8 4663. Further, the depositary nust return the property to the
depositor when the latter demands its return. See id. § 4670.

A depositum contract can arise in various contexts. A
busi ness can act as depositary when it agrees to safeguard an item
whil e perform ng sone service on it for the depositor. See, e.q.,

M A. Caribbean Corp. v. Caribbean Rustproofers, Inc., 115 P.R

Ofic. Trans. 896, 900 (1984) (depositum contract fornmed when tow

truck delivered for rustproofing); Am Sec. Ins. Co. v. Qcasio, 102

P.R Ofic. Trans. 207 (1974) (same with respect to car delivered
to garage for paint work). Further, a creditor can act as
depositary when it attaches a debtor's property in order to secure

the ef fectiveness of a judgnent. See Rodriguez Soto v. Adorno, 104

P.R Ofic. Trans. 901 (1976). Neither of these, of course, is the
situation here.

But the context here, where a sal esman asks a store for
perm ssion to leave his wares in its vault, and the store grants
such perm ssion out of friendship or kindness w thout demandi ng any
conpensation for the service, can also create a depositumcontract.
The Civil Code of Puerto R co is clear that consideration or
conpensation to the depositary is not necessary to forma depositum
contract -- in fact, the depositumcontract is presumed gratuitous
absent sone agreenent to the contrary. See 31 P.R Laws Ann. 8§

4641. Simlarly, it is not necessary that the depositor act out of
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sone business notive; a depositum contract is formed if the
depositary's notive in accepting the depositor's property is sinple

courtesy. See 22:1 Manuel Al bal adejo, Private Law Revi ew. Comments

to the Gvil Code and Local Conpilations 198-99 (1980) (expl aining

as paradigmatic the case where a passerby, wthout asking for any
conpensation, agreed to care for another person's oxen in a public
mar ket for a few nonents).

When determning whether the parties have forned a
depositum contract, the Puerto Rico Supreme Court has, as the
di strict court noted, focused on "whether or not the delivery of the
t hi ng has been acconplished, whether the [depositary] has received
the effective possession and control of the thing to the point of

excl uding the possession of the owner hinself Ni cole v.

Ponce Yacht Cub, 96 PR R 286, 290 (1968); see also Rivera, 90

P.R R at 414-417. Here, delivery was acconplished when Wi nberg
placed the jewelry bags -- with Barquet's permission -- in the
Barquet vault. Barquet attained effective and excl usi ve possessi on
and control of the jewelry bags at that tinme because they were
pl aced inside Barquet's own vault, in a back roomof its store.
Bar quet hangs its argunent that no depositum contract was
fornmed chiefly on an all eged | ack of consent. Wile it admts that
it consented to allow ng Weinberg to place the jewelry bags inits
vault, it argues that there is no evidence that it consented to

safeguard the jewelry bags while they were left in the vault. It
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is true that Natalio agreed that Winberg could | eave the jewelry
bags in the Barquet vault but that there was no further discussion
of contractual terns. The | ack of such discussion is, however
irrel evant.

The Puerto Rico Suprene Court has not discussed consent

as an elenent in any of its cases on depositumcontracts; instead,

as already noted, in R vera and Ponce Yacht Cub it focused on the
depositor's delivery of the deposited itenms and the depositary's
subsequent effective and excl usive possession and control of those
items. The proper reading of this case law, whichis in accord with
the coomentators, is that the depositary's consent to be bound by
the statutory terns of the depositum contract -- including the
statutory requirenment that a depositary safeguard the deposited
goods -- can be inferred fromthe depositor's delivery of an item
to the depositary, the depositary's knowi ng acceptance of that item
and the depository's effective and excl usi ve possessi on and contr ol
over the item See Al bal adejo, supra, at 191 n.2. Louisiana |aw
on the depositum contract allows a simlar inference of consent.

See, e.q., United States Fid. & Guar. Co. v. Dixie Parking Serv.,

Inc., 262 So. 2d 365, 367 (La. 1972). Barquet argues that R vera

and Ponce Yacht Club are inapposite, because they involved

situations in which the parties clearly had forned sone kind of
contract and the only question was the type of that contract. But

thisis adistinction without a difference: even though these cases
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dealt wi th acknow edged contracts, the Puerto Ri co Suprene Court was
still required to infer consent by the depositary to be bound by the
statutory ternms of a depositum contract.

Barquet's consent to form a depositum contract, as
governed by the Puerto Rico statutes, was properly inferred by the
district court fromthe parties' silence when Wi nberg delivered the
jewelry to Barquet's vault, Barquet agreed to accept the itens, and
the itenms were actually placed in Barquet's vault. Barquet did not
make any express statenent that it refused to be bound by the
obligations of a depositary.

Barquet argues that the parties' intent was nore
consistent with a desireto formacivil |lawlegal arrangenent known
as a "deposit in tolerance," where Barquet would nerely allow
Wei nberg and Reisman to leave their jewelry in its store but would
take no responsibility for the safekeeping of this jewelry, than
with a classic depositum contract with its attendant obligations.
The "deposit in tol erance" has never been recogni zed by the Puerto
Rico courts, and the commentator that Barquet itself relies on
describes the concept as a "doubtful supposition[]." See
Al bal adej o, supra, at 199. The schenme established in Puerto Rico
requires us to infer consent to form a full-fledged depositum
contract, with its statutory obligations, whenever an itemhas been
delivered by the depositor and is in the effective and exclusive

possession and control of the depositary. At | east absent sone
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express statenent by the parties, we are not permtted to infer
consent to sone | esser set of obligations.

Barquet finally argues that we should not infer a
deposi tum contract here because of the inbal ance between Barquet's
nonexi stent gain from the depositum contract and its substantia
l[iability once the jewelry was stolen. But the Puerto Rico G vi
Code seens to contenpl ate just such an i nbal ance when it all ows for
-- and indeed presunes -- that Cvil Code depositum contracts are
gratui tous.*

W hold that the parties entered into a depositum

contract, constituted when the jewelry was placed in Barquet's

‘Barquet, citing the Suprene Court of Spain, also contends
that no depositumcontract coul d formbecause the parties intended
to leave the jewelry in the vault as nere preparation for
subsequent contractual negotiations between Wi nberg and Barquet
over Barquet's purchase of jewelry. See TS of Spain, June 14, 1960
(R J., No. 2093) (no depositum contract where platform car was
delivered to conpany for inspection so that price of contract
perform ng work on car could be determned). Even assuning that
the Puerto Rico Suprenme Court woul d adopt the Spanish | aw on which
Barquet relies and even taking Winberg's testinony as true, the
itens here were not |eft as part of negotiations for a future
contract. Barquet's store offered a convenient drop-off point
because of the next norning's neeting. However, \Winberg did not
| eave t he bags for Barquet to i nspect pending that neeting; he |eft
them i nst ead because he wanted themto be kept safe while he went
el sewhere.
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vault.®> We will proceed to exan ne Barquet's standard of care under
t hat contract.

3. Standard of Care

The depositary nust, under a depositumcontract governed
by the Puerto Rico Cvil Code, safeguard deposited itens with the
care of a "good father of a famly." See 31 P.R Laws Ann. 88 3021,
4661; Ccasio, 102 P.R Ofic. Trans. at 209. The "good father”
standard established in section 3021 (which is entitled "Wat
constitutes fault or negligence") is a default standard when the
parties have not established sone other standard, and it is not
excl usive to depositum contracts, but is applied nore broadly to
certain other areas of the |aw.

The Puerto Ri co Suprene Court has i nterpreted the standard
inaway that has made it quite simlar to ordinary negligence. The
guestion is whet her the depositor exercised "the proper diligence,

whi ch generally should be that which 'an average or nornal type of

*Barquet briefly challenges whether Reisnman, as opposed to
Wei nberg, was properly a party to the depositum contract because
Wi nberg, and not Rei sman, asked for perm ssion and pl aced t he bags
in the vault. Bar quet noreover challenges whether Reisman or
Wi nberg were representatives of co-plaintiffs Shah and Ecli pse.
These argunents were not addressed by the district court and were
not adequately raised by Barquet below. Barquet, in its statenent
of contested facts in opposition to the plaintiffs' notion for
sunmary judgnent, "denied" that Winberg and Reisman had a
representative relationship with Astoria, Shah, and Eclipse, and
stated that this fact was "in controversy,” but it provided no
further el aboration anywhere on this argunment. Further, nothing
was said bel ow about Reisnan not being a party to the depositum
contract. These argunents are forfeited. See, e.q., B&T Masonry
Constr. Co. v. Pub. Serv. Mut. Ins. Co., 382 F.3d 36, 41 (1st GCr
2004) .
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diligent person" would have exerted." Ccasio, 102 P.R Ofic

Trans. at 212; see also Rodriquez Soto, 104 PR Ofic. Trans. at

909. Thus, ordinary neasures nust be taken, but extraordinary or

unusual steps need not. See, e.qg., Ccasio, 102 P.R Ofic. Trans.

at 212-13 ("good father of a famly" standard net where depositary
of car left for paint work surrounded premses with wire fence,
barbed wire, and | ocked gates, despite depositary's failure to take
"additional precautions,”™ such as namintaining a watchman or
wat chdogs) .

Bar quet properly points out that the issue of negligence
is generally left to the jury, even where there are no undi sputed

material facts, at least in a tort context. See Joval v. Hasbro,

Inc., 380 F.3d 14, 21 n.3 (1st Cr. 2004). But the judge can
properly decide the i ssue on summary judgnent if the material facts
are undi sputed and no reasonable jury could decide in favor of the

nonnovi ng party. See id.; Commonwealth Uils. Corp. v. ltens

Trading & Eng'g PTE Ltd., 313 F.3d 541, 546 (9th Gr. 2002).

The undi sput ed evi dence denonstrated that defendant knew
that its vault was al ways open during the day; it admtted as well
that custoners could easily access the roomin the store where the
vault was |ocated and were sonetines |left alone in that room The
video caneras did not record, there were no hired security
personnel, and Barquet's enpl oyees felt no responsibility to care

for the jewelry bags. Leaving very expensive bags of jewelry in
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such a state represented a failure to take even basi c precautions --
no reasonabl e jury could find that Barquet exercised the care which
"an average or normal type of diligent person"” woul d have exerci sed.
Bar quet makes no argument about action it took that would raise a
jury question as to whether it net its standard of care. The grant
of sunmary judgnment agai nst Barquet on the depositumcontract claim
is affirmed.®

C. Barquet's Third-Party Cains Against Its Insurers

1. Duty-to-Defend d ai m Agai nst | ntegrand

Bar quet contends that the district court erredin granting
| ntegrand sunmary judgnment on Barquet's claim that |[|ntegrand,
Barquet's comrercial liability insurer, had a duty to defend Bar quet
agai nst the |l awsuit brought by the co-plaintiff jewelers (Astoria,
Shah, and Eclipse) and their insurers. Barquet has not appeal ed the

district court's finding that Integrand need not pay to indemnify

*W acknow edge that Barquet is now facing substanti al
liability despite receiving no conpensation for holding the
deposited jewelry. But the standard of <care inposed on a
depositary under Puerto Rico | aw appears to be the sane regardl ess
of whether the depositary receives anything in return for hol ding
the deposited itens. This is different fromthe traditional rule
under comon | aw bail ment, which uses different standards of care
for different sorts of bailnents and hol ds an unconpensat ed bail ee
liable only for gross negligence. See Rubin, supra, at 826; see
also La. Cv. Code Ann. art. 2930 (inposing higher standard on
conpensat ed depositaries under the Louisiana |aw of deposit).
Puerto Rico explicitly rejected an approach that would have
established different standards of care for different types of
depositum contracts, instead adopting a wunified but flexible
standard -- the "good father of a famly" standard -- that takes
into account the specific circunstances of each case. See Ccasio,
102 P.R Ofic. Trans. at 209-11.
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Barquet for its liability in this wunderlying action; Barquet
commendably admits, in fact, that the depositumcontract theory that
the district court used to grant relief falls under a policy
exenpti on because it presupposes that the lost jewelry was under
Barquet's "care, custody, or control" when taken.

Under Puerto Rico law, the duty to defend is neasured by
the allegations in a plaintiff's conplaint -- if any of these
all egations, read liberally, state facts that would be covered by
aliability policy if proven true, then the insurer nust provide a

defense for the insured defendant. See, e.qg., Martinez Perez v.

Uni versidad Central de Bayanon, Inc., 143 P. R Dec. 554, 562 (1997)

(Oficial Translation); Pagan Caraballo v. Silva Del gado, 122 P.R

Ofic. Trans. 98, 102-03 (1988).

Bar quet argues that, aside from the depositum contract
claim the conplaint of the co-plaintiff jewelers and their insurers
al so al | eges a separate claimof tort-1awnegligence. The conpl ai nt
cannot reasonably be read this way. The co-plaintiffs were only
seeking relief on a depositum contract theory. The references to
"negligence" are |ocated within the conplaint's discussion of this
contract count, and are intended nerely as references to the
standard of care under a depositumcontract. Barquet briefly argues
that we can go beyond the allegations in the conplaint to | ook at
extrinsic evidence in determ ning whether Integrand had a duty to

defend. Puerto Rico has never adopted such an approach. See, e.qg.,
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Martinez Perez, 143 P.R Dec. at 562 ("[I]f the allegations clearly

excl ude the danmages clainmed fromthe coverage of the policy, the
duty to defend cannot be inposed upon the insurance conpany.") The
district court's ruling that Integrand had no duty to defend was
correct.

2. Indemification dai mAgainst EU

Bar quet argues that, under the ternms of its jeweler's bl ock
policy, EU nust indemify Barquet for its liability to the co-
plaintiff jewelers and their insurers, and the district court erred
in holding to the contrary. Barquet is incorrect. Puerto Rico |aw
instructs us to read insurance contracts in accordance with their
pl ain meani ng, as a whole, and in harnony with the general purposes
of the policy; noreover, we are instructed to read exclusionary
cl auses strictly and only enforce themwhere their applicability to

the case at hand is clear. See, e.q., Quifnones LOépez v. NManzano

Pozas, 141 P.R Dec. 139 (1996) (Oficial Translation); Pagan
Caraballo, 122 P.R Ofic. Trans. at 101.

Coverage exists, according to the policy schedule, only
for | osses or damage to Barquet's "Stock (including other people's
goods)." We need not determ ne whether the jewelry at issue here
comes within the neaning of this clause.

Even assuming arguendo that it does, coverage is barred
by the "Locked Showcase Warranty." This provision makes it a

condition precedent toliability, "inrespect toloss by Theft, that

-30-



whi | st the prem ses are open for business, all showases, safes and
cupboards contai ning Stock, and the rear of all display w ndows be
| ocked and keys renoved therefrom™ It is undisputed that the vault
where the | ost jewel ry bags were pl aced was al ways open and unl ocked
during busi ness hours. Barquet argues that there is no evidence the
jewelry was | ost by theft, but under the circunmstances no reasonabl e
jury coul d come to any ot her concl usi on. Moreover, Barquet contends
that the jewelry lost is not covered by the "Locked Showcase
Warranty" because it is not "stock." This argunment |eads nowhere
because, under the policy schedule, only goods considered "stock"
are covered by this policy at all. The reference to "other people's
goods" nodifies "stock” and does not stand on its own: only "ot her
peopl e's goods" that constitute "stock"” are covered.

We expressly decline, as unnecessary, torely on the | ast
ground stated by the district court, the EU policy exenption for
"stock taking |osses, unexplained shortages and nysterious
di sappear ances. "

Iv.

The district court's grant of summary judgnent in favor
of co-plaintiffs Astoria, Shah, and Eclipse (as well as their
i nsurers) on the depositumcontract claimis affirmed. The district
court's grants of summary judgnment in favor of Integrand and EU on

Barquet's third party insurance clains are al so affirmed.
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