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SELYA, Circuit Judge. In this appeal, the plaintiffs

challenge the district court's dismssal of their conplaint,
brought under 42 U.S.C. § 1983, for failure to state a clai mupon
which relief mght be granted. After careful consideration of the
briefs and the record, we conclude that the npbst recent incident
described in the conplaint was not actionable; that the earlier
incidents fell outside the limtations period; and, therefore, that
the district court properly dismssed the conplaint.
I.

Background

Beginning in 1993, the Comonwealth of Puerto Rico
enbarked on a process of privatizing its extensive network of
public health facilities. That effort provides the backdrop for
this litigation.

On Novenber 22, 1999, plaintiffs-appellants Centro Medi co
del Turabo, Inc., Turabo Medical Center Partnership, Hospital
| nterameri cano de Medicina Avanzada de Humacao, and Joaquin
Rodriguez Garcia (Rodriguez) filed a civil action against Carnen
Fel i ci ano de Mel eci o (the Commonweal th's Secretary of Health). The
conpl aint charged that, between 1993 and 1999, the Secretary had
refused to grant certificates of necessity and conveni ence required

to develop certain nmedical facilities at two of the plaintiffs



hospital s,! denied them permission to transfer a |license from one
hospital to another, and awarded contracts for the purchase, |ease,
and/or admnistration of wvarious public health facilities to
entities not affiliated wwth the plaintiffs. The conplaint further
alleged that these acts and onmssions were discrimnatory,
transgressed due process, denied the plaintiffs the equal
protection of the laws, and were taken in retaliation for the
plaintiffs' exercise of their First Amendnment rights (i.e., their
persi stent chall enges to various of the Secretary's actions in the
| ocal courts). The suit sought both damages and i njunctive relief
to redress these alleged constitutional harns.

The Secretary filed a notion to dismss, arguing, inter
alia, that the statute of limtations had run. The plaintiffs
rejoined that the described incidents conprised an interrel ated
series of constitutional violations, one of which occurred within
the limtations period, and, thus, that the "continuing violation"
doctrine salvaged all of their clains. The district court

di sagreed and granted the notion to dism ss. See Centro Medi co del

Turabo v. Feliciano de Melecio, 321 F. Supp. 2d 285 (D.P. R 2004).

In pertinent part, the district court concluded that the
conplaint, onits face, denonstrated that the plaintiffs were aware

as early as 1996 of the need to assert their rights in response to

The plaintiffs are related parties, controlled in the final
anal ysis by Rodriguez. The precise relationships anong them are
not relevant to the issues on appeal.
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the Secretary's actions, but nevertheless failed seasonably to
i nvoke section 1983. See id. at 292. The court then focused on
the one tineous incident described in the conmplaint — the
Secretary's contractual assignnent of the Caguas Regi onal Hospit al
(CRH) to the control of a nedical school, Escuela de C encias
Medi cas San Juan Bautista (San Juan Bautista), in July of 1999 —
and concluded that the circunstances there were neither
sufficiently simlar to those underlying the tinme-barred clains to
justify treating it as a continuation of the earlier episodes nor
i ndependently sufficient to ground a cognizable constitutiona
claim See id. at 292-94. This appeal ensued.

II.

Discussion

In this venue, the plaintiffs argue that the 1999 grant
to San Juan Bautista of the right to admnister CRH was one in a
series of discrimnatory actions taken against them by the
Secretary; that the 1999 incident falls within the limtations
period; and that the events underlying the tinme-barred clains are
so substantially related to that incident that the entire series of
cl ai ms shoul d be deened tinely filed under the continuing violation
doctrine. W |lim the standard of review, chart the contours of
the pertinent |egal |andscape, and then turn to the plaintiffs

ar gunent .



A.

Standard of Review

The court below dism ssed the plaintiffs' action for
failure to state a claimunder Fed. R G v. P. 12(b)(6). W review
that determ nation de novo, adhering to the sane criteria that

bound the | ower court. In re Colonial Mrtg. Bankers Corp., 324

F.3d 12, 15 (1st Cir. 2003). The tools of this trade include the
conpl ai nt, docunents annexed to it or fairly incorporated into it,

and nmatters susceptible to judicial notice. Rodi v. S. New Eng

Sch. of Law, 389 F.3d 5, 12 (1st Gr. 2004).

In a civil rights case, there is no hei ghtened pl eadi ng

standard. Educadores Puertorri quefios en Accion v. Hernandez, 367

F.3d 61, 66-67 (1st Cir. 2004). Therefore, a district court
charged with the adjudication of a notion to dism ss under Rule
12(b)(6) must apply the notice pleading requirenments of Fed. R

Cv. P. 8(a)(2). R verav. Rhode Island, 402 F.3d 27, 33 (1st Cr

2005); Educadores, 367 F.3d at 66. A conplaint satisfies that

standard if it contains "a short and plain statenment of the claim
show ng that the pleader is entitled to relief,” Fed. R GCv. P.
8(a)(2), and "give[s] the defendant fair notice of what the
plaintiff's claimis and the grounds upon which it rests,” Conley
v. Gbson, 355 U.S. 41, 47 (1957).

In neasuring a conplaint against this benchmark, a

reviewi ng court nmust "assunme the truth of all well-pleaded facts
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and indulge all reasonable inferences that fit the plaintiff's

stated theory of liability." Colonial Mrtg. Bankers, 324 F.3d at

15. Still, such a court is not bound to credit "bald assertions,
unsupportabl e concl usions, periphrastic circum ocutions, and the

like." Aulson v. Blanchard, 83 F.3d 1, 3 (1st Cr. 1996).

Once the court has performed this tam sage, dism ssal for
failure to state a claimw |l be appropriate if the pleadings fail
to set forth "factual allegations, either direct or inferential,
respecting each material elenent necessary to sustain recovery

under sone actionable | egal theory."” Berner v. Delahanty, 129 F. 3d

20, 25 (1st Gr. 1997) (quoting Gooley v. Mbil Gl Corp., 851 F. 2d

513, 515 (1st Cir. 1988) (internal quotation marks omtted)). W
will affirma dismssal only if it is transparently clear that the
conplaint, in light of the facts alleged, engenders no viable

theory of liability. Educadores, 367 F.3d at 66; Bl ackstone Realty

LLC v. FDIC, 244 F.3d 193, 197 (1st Cr. 2001).

Under this rubric, it is sonetines permssible to grant
a notion to dismss based on an affirmative defense, such as the
statute of Ilimtations. That happens "when the pleader’'s

al I egations | eave no doubt that an asserted claimis tine-barred.”

LaChapelle v. Berkshire Life Ins. Co., 142 F. 3d 507, 509 (1st Gir.

1998). This is the test that we apply here.



B.

The Limitations Period

Section 1983 creates a private right of action for
redressing abridgnents or deprivations of federally assured

rights.? Cox v. Hainey, 391 F.3d 25, 29 (1st G r. 2004); Mlntosh

v. Antonino, 71 F.3d 29, 33 (1st Cir. 1995). Because it does not
containabuilt-inlimtations period, a federal court adjudicating
a section 1983 action nust borrowthe forumstate's general statute
of limtations for personal injury actions. Osens v. Ckure, 488

U S. 235, 240-41, 249-50 (1989); N eves v. MSweeney, 241 F. 3d 46,

51 (1st Cr. 2001). In Puerto Rico, the limtations period for
injuries to the person is one year. See 31 P.R Laws Ann. 8§

5298(2) . Accordingly, that term applies here. See Rodriguez-

Garcia v. Minicipality of Caguas, 354 F.3d 91, 96 (1st G r. 2004);

Rivera-Miriente v. Agosto-Alicea, 959 F.2d 349, 353 (1st Cir

1992) .

That statute provides in pertinent part:

Every person who, under col or of any statute, ordinance,
regul ati on, custom or usage, of any State or Territory
or the District of Colunbia, subjects, or causes to be
subjected, any citizen of the United States or other
person within the jurisdiction thereof to the deprivation
of any rights, privileges, or immunities secured by the
Constitution and |laws, shall be liable to the party
injured in an action at law, suit in equity, or other
proper proceeding for redress.

42 U S.C. § 1983.



Puerto Rico's one-year limtations period begins to run

one day after the date of accrual. See Carreras-Rosa v. Alves-

Cruz, 127 F.3d 172, 175 (1st Gr. 1997) (per curiam. The accrual
date, however, is determned in accordance with federal |aw

Ri vera-Muriente, 959 F.2d at 353. In a section 1983 case, a claim

ordinarily accrues "when the plaintiff knows, or has reason to

know, of the injury on which the action is based.” 1d.; see also

Ni eves- Marquez v. Puerto Rico, 353 F.3d 108, 119-20 (1st Cir. 2003)

(noting that a claim accrues "when facts supportive of a civil
rights action are or should be apparent to a reasonably prudent
person simlarly situated" (citation and internal quotation marks
omtted)).

Here, the plaintiffs do not dispute that they knew, or
had reason to know, of their injuries imediately follow ng the
occurrence of each of the various incidents. It is l|ikew se
undi sputed that the only stand-alone claimof injury that falls
chronologically withinthelimtations periodis the claimrelating
to the Secretary's July 1999 transfer of admnistrative
responsibility over CRH to San Juan Bauti sta. The plaintiffs
nevert hel ess seek to salvage their earlier clains by bringing them

under the unbrella of the continuing violation doctrine. To that



end, they allege that the CRH contretenps was part of a |ong-
runni ng serial violation.?

Under the serial violation branch of the continuing
violation doctrine, a plaintiff may Iink a nunber of discrimnatory
acts emanating from the sanme discrimnatory aninus, even though

each act constitutes a separate wong. See Provencher v. CVS

Pharmacy, 145 F.3d 5, 14 (1st Cr. 1998); Jensen v. Frank, 912 F. 2d
517, 522 (1st Cir. 1990). If the plaintiff can forge that |ink and
can al so show that at |east one act in the series occurred within
the limtations period, the suit may be considered tinely as to al

the acts. See Lawton v. State Mut. Life Assur. Co., 101 F. 3d 218,

221-22 (1st Gr. 1996); Kassaye v. Bryant Coll., 999 F.2d 603, 606

(st Cir. 1993).

In order for the serial violation theory to apply, the
act that falls withinthe limtations period nust itself constitute
an actionable violation. Lawt on, 101 F.3d 222 ("Comon sense
teaches that a plaintiff cannot resuscitate tine-barred acts, said
to be discrimnatory, by the sinple expedient of linking themto a
non-i dentical, non-discrimnatory, non-tinme barred act."); Miniz-

Cabrero v. Ruiz, 23 F.3d 607, 610-11 (1st Cir. 1994) (refusing to

3The continuing violation doctrine enconpasses both serial
vi ol ati ons and system c violations. Jensen v. Frank, 912 F. 2d 517,
522 (1st Cir. 1990). The plaintiffs have not alleged a system c
violation. See Centro Medico del Turabo, 321 F. Supp. 2d at 292;
see also Appellants' Br. at 10 (accepting the district court's
determ nation that no systemc violation was all eged).
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apply the serial violation theory when the plaintiff had failed to
show that the tinely acts were "separate and actionable 8§ 1983

viol ations"); Mack v. Great Atl. & Pac. Tea Co., 871 F.2d 179, 183

(1st Cir. 1989) (stating that the plaintiff "retain[s] the burden
of denonstrating that sone discrimnatory act transpired within the
appropriate tinme frame"). It follows inexorably that if the
plaintiffs have failed to state an i ndependently actionable claim
based on the CRH incident, they cannot rely on that incident to
anchor the rest of their clainms (each of which arose out of events
that occurred well prior to Novenmber 21, 1998 —the earliest day
within the limtations period). Consequently, we exam ne that
cl ai m bef ore proceedi ng further.
C.

The July 1999 Incident

In their conplaint and their brief, the plaintiffs have
proposed, w thout neaningful elaboration, that the assignnent to
San Juan Bautista of the right to admnister CRHs affairs
contravened their due process, equal protection, and First
Amendnent rights. W address each of these suggested bases for
liability.

1. Procedural Due Process. The plaintiffs have made a

general suggestion that the Secretary's failure to award themthe
right to purchase, |ease, or manage CRH vi ol ated due process. To

the extent that they hope to maintain a procedural due process
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claim they nust first point to a protected liberty or property

interest. Bd. of Regents v. Roth, 408 U S. 564, 569 (1972) ("The

requi renents of procedural due process apply only to the
deprivation of interests enconpassed by the Fourteenth Amendnent's
protection of liberty and property."). There is no liberty
interest inplicated here,* so the plaintiffs' claim stands or
falls, in the first I nst ance, on the existence of a
constitutionally protected property interest.

In order to establish a constitutionally protected
property interest, the plaintiffs nust identify a"legitimte claim
of entitlenment” to the property in question — a claim of
entitlenment created and defined by "existing rules or
under st andi ngs that stem from an i ndependent source such as state
law. " 1d. at 577. For this purpose, "an abstract need or desire"
or a "unilateral expectation" are not sufficient to cenent a
constitutionally protected interest. 1d.

The plaintiffs allege that, on two occasions, they wote
to the Secretary to express an interest in purchasing, |easing, or
managi ng CRH. That is not enough: they have wholly failed to

identify any legally cognizable property interest in acquiring a

“To invoke a liberty interest, the plaintiffs would have to
identify "a right or status previously recognized by state |aw
[that] was distinctly altered or extinguished' by state action
Paul v. Davis, 424 U.S. 693, 711 (1976); see also Johnson v.
Rodri quez, 943 F.2d 104, 109 (1st Cr. 1991). They have nmde no
effort to convince us that any such right or status is inplicated
here, and we can think of none.
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right to purchase, |ease, manage, or otherw se participate in the
privatization of CRH Puerto Rico | aw governing the Departnent of
Health's authority to grant contracts for the privatization of
publicly-owed health care facilities dispels any doubt. The
statutory schenme not only explicitly allows the Secretary to award
such contracts to nedical schools wthout followi ng the usual
bidding protocol but also directs that she prefer such
institutions. See 24 P.R Laws Ann. 88 3322, 3306. These statutes
make it pellucid that the plaintiffs had no |egally cognizable
right to vie for the CRH contract on an equal footing with San Juan
Bautista, |let alone an entitlenent to have that contract awarded to
themrather than to a nedical school. The short of it is that the
plaintiffs had nothing nore than a unilateral desire to secure a
stake in CRH s privatization. The frustration of such a subjective
desire is a far cry from the deprivation of a constitutionally
protected property interest. For this reason, the plaintiffs

procedural due process claimfails.

2. Substantive Due Process. Next, the plaintiffs

contend that the Secretary's awarding of a contract to San Juan
Bauti st a was "[a]rbitrary, capricious, unf ounded, and
discrimnatory,” thus violating their right to substantive due
process. This contention rings holl ow.

The Fourteent h Anendnent protects agai nst deprivation of

life, liberty, or property w thout due process of law. See U S.
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Const. anend Xl V. The substantive conponent of this guarantee
guards against "certain governnment actions regardless of the
fairness of the procedures used to inplenment them" Daniels v.
Wllians, 474 U. S. 327, 331 (1986). In the substantive due process
context (as in the procedural due process context), a plaintiff, as
a condition precedent to stating a valid claim mnust exhibit a
constitutionally protected interest inlife, liberty, or property.

See Washington v. d ucksberg, 521 U. S. 702, 722 (1997); R vera, 402

F.3d at 33-34; Macone v. Town of Wakefield, 277 F.3d 1, 9 (1st Cir.

2002) . As expl ai ned above, see supra Part 11(C) (1), the plaintiffs
have failed to identify such an interest. Consequently, their
subst anti ve due process claimfounders.

3. Equal Protection. The plaintiffs asseverate that the

Secretary's grant of the CRH contract to San Juan Bautista denied
them a fair shake in the potentially lucrative process of
privatization of public health facilities, in violation of the
Equal Protection C ause. This asseveration is frivol ous. The
plaintiffs failed, even when pressed at oral argunent, to position
their claimwthin the famliar equal protection framework: they
have not cl ai ned nenbership in a protected class or denonstrated
that other entities, simlarly situated, were treated differently
concerning the award of hospital contracts. Their inability to
identify these doctrinal rudinents is fatal to their equal

protection chall enge. See Barrington Cove Ltd. P ship v. RI1.

-13-



Hous. & Mortg. Fin. Corp., 246 F.3d 1, 7-10 (1st Cr. 2001);

Hennessy v. City of Melrose, 194 F.3d 237, 244 (1st Cir. 1999);

Glbert v. Gty of Canbridge, 932 F.2d 51, 66 (1st Cir. 1991).

4. First Amendment. The plaintiffs' |ast-gasp claimis

that the award of the CRH contract to an unrelated entity was part
of a "punitive canpaign"” to retaliate against them for availing
t hensel ves of comonweal t h court renedi es followi ng the Secretary's
denial of their applications for certain hospital permts. The
Suprene Court has nade it plain that "even though a person has no
‘right' to a valuable governnental benefit and even though the
governnment may deny him the benefit for any nunber of reasons,
there are sone reasons upon which the governnent nay not rely.”

Perry v. Sindermann, 408 U. S. 593, 597 (1972). The exercise of

First Amendnent rights is anong the constitutionally proscribed
reasons for the denial of a governnment benefit. 1d. Thus, we have
recogni zed, as a general matter, that "[c]lains of retaliation for
the exercise of First Anendnent rights are cognizable under 8§

1983." Powell v. Alexander, 391 F.3d 1, 16 (1st G r. 2004).

It is an open question, however, whether First Amendnent
retaliation clains presented by di sappoi nted bi dders or applicants

for new governnment contracts are cognizable. |In Board of County

Conm ssioners v. Unbehr, 518 U S. 668, 673 (1996), the Court held

that First Amendment protections extend to i ndependent contractors

all eging term nation or prevention of automatic renewal of at-wll
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government contracts inretaliation for the exercise of the freedom
of speech. On that basis, the Court held that a person so situated
could state a valid cause of action under section 1983. See id. at
686. In so holding, the Justices "enphasize[d] the limted nature

of [their] decision," which concerned only "the term nation of a
pre-existing comercial relationship with the governnment," and,
accordingly, declined to address "the possibility of suits by
bi dders or applicants for new governnent contracts who cannot rely
on such a relationship.” 1d. at 685.

Following Urbehr and a «closely related decision

recognizing simlar protections for independent contractors

alleging politically notivated discrimnation, see O Hare Truck

Serv., Inc. v. Gty of Northlake, 518 U S. 712, 714-15 (1996), we

have acknow edged thi s uncertai nty, observing that "[t] he next area
of contest appears to revolve around those who wish for the first

time to bid for government contracts.” Prisma Zona Exploratoriav.

Cal deron, 310 F.3d 1, 7 (1st Gr. 2002). In Prisma Zona, however,

we found it unnecessary to resolve that question, see id. —and we
have the sanme | uxury today.

Even assum ng, for argunent's sake, that an entity that
has no preexisting contractual relationship with the Conmonweal th
can state a claimunder section 1983 for an allegedly retaliatory
denial of a bid, we nevertheless find that the plaintiffs have

failed to state a valid retaliation claim because they have not
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identified any action taken against them by the Secretary in
connection with the privatization of CRH, whether in the formof an
actual denial of a bid or an inproper refusal to consider an
application. To the contrary, the Secretary, in accordance wth
her authority under 24 P.R Laws Ann. 88 3306, 3322, never issued
an invitation for bids. Consequently, the plaintiffs' status does
not rise to that of disappointed bidders, and the grant of the CRH
contract to San Juan Bautista cannot be characterized as an action
taken against them so as to satisfy the threshold requirenent of
alleging a retaliatory decision. W explain briefly.

I f the protections recogni zed i n Unbehr were to extend to
unsolicited bids for new governnent contracts —a matter on which
we take no view —establishing a First Arendnent retaliation claim
woul d necessitate a showng "that [the plaintiff's] conduct was
constitutionally protected, and that this conduct was a

"substantial factor' [or] . . . a 'notivating factor driving the

allegedly retaliatory decision. M. Healthy Gty Sch. Dist. Bd. of

Educ. v. Doyle, 429 U S. 274, 287 (1977). Even so, the defendant

could then avoid a finding of liability by way of the so-called M.
Heal t hy defense, which requires a showng that "it would have

reached the same decision . . . even in the absence of the

protected conduct." 1d.; see also Unbehr, 518 U S. at 685.
In this case, the plaintiffs have alleged that, on three

occasions occurring in 1996 and 1997, they successfully appeal ed
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denials of applications for hospital |icenses. As a general
matter, this type of conduct —seeking to avail oneself of judici al
renmedies —is constitutionally protected. See Powell, 391 F.3d at
17. Thus, we assunme that the plaintiffs have stated the first
material elenent of a retaliation claim

That is about as far as the allegations of the conpl aint
take the plaintiffs. Al t hough they have shown constitutionally
protected conduct, they have failed to identify any retaliatory
deci sion made by the Secretary, within the limtations period, in
response to that conduct.

The conpl ai nt provi des no support for the contention that
the Secretary's grant of a contract to admnister CRH to San Juan
Bauti sta was connected in any way to the plaintiffs, let alone to
their earlier court activities. The Secretary, pursuant to a
statutory preference that the plaintiffs do not chall enge, el ected
to award the contract to an accredited nedical school wthout
conducting an open application process. At no point did she deny
any application or bid submtted by the plaintiffs. By |ike token,
the grant to San Juan Bautista did not involve any om ssion on the
part of the Secretary: she was not required to extend a request
for bids; the plaintiffs had no constitutionally protected interest
in participating in such a process; and, therefore, the failure to
respond to the plaintiffs' unsolicited notices of interest cannot

pl ausi bl y be characterized as the negl ect of an obligation owed to
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the plaintiffs. In the absence of sonme action directed agai nst the
plaintiffs or sonme omssion that dimnishes a constitutionally
protected interest or entitlenent, the Secretary's conduct cannot
be said to have been taken against the plaintiffs. See LaRou v.
Ridlon, 98 F.3d 659, 662-63 (1st Cir. 1996) (finding that the
decision to post a job listing without first making offer to
plaintiff was not retaliatory because defendant had no obligation
to give preference to the plaintiff).

Even if the Secretary's action could, by sone
t haumat ur gi cal feat, be characterized as one directed against the
plaintiffs (rather than one that nerely has an incidental effect on
an unprotected interest), the plaintiffs would have to show that
the adverse action was substantially attributable to the exercise
of their rights of appeal and not to sone ot her (unrel ated) reason.
See Mhos v. Swift, 358 F.3d 91, 108 (1st Cr. 2004). Oher than
maki ng a vague nention of the "timng of the acts" and a concl usory
reference to the defendant's "hostility,"” the plaintiffs have not
made any allegation that their earlier recourse to the Puerto Rico
courts was a substantial or notivating factor in the Secretary's

decision to award the CRH contract to San Juan Bautista.?®

°l'n point of fact, the |lapse of tine between the exercise of
the plaintiffs' rights of appeal and the Secretary's allegedly
retaliatory action (roughly two years) undercuts rather than
supports the plaintiffs' effort to denonstrate a causal connecti on.
Al t hough cl ose tenporal proximty between two events may give rise
to an inference of causal connection, see, e.q., Lewis v. Gty of
Boston, 321 F. 3d 207, 219 (1st G r. 2003), intervals simlar to the
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Moreover, the record establishes that, even wi thout the
protected activity, the sanme result would have obtained. After
all, the Secretary, on this occasion, took no action against the
plaintiffs. She was mandated by law to prefer nedical schools in
t he awardi ng of hospital contracts —and that is precisely what she
di d.

To recapitulate, we conclude that the plaintiffs have
failed to state a constitutionally cognizable claimrelated to the
July 1999 contract award. Because that incident cannot support an
actionabl e cl ai munder section 1983, it cannot anchor the renmai nder

of the plaintiffs' (tinme-barred) clains. See Muni z- Cabrero, 23

F.3d at 610-11. Thus, we do not reach the question of whether the
other criteria necessary for a serial violation claimare satisfied
her e.

ITI.

Conclusion

We need go no further. Concluding, as we do, that the

conplaint fails to state a cause of action upon which section 1983

one i nvol ved here are sinply too | ong to support such an i nference,
see, e.qg., id. (noting that the passage of eighteen nonths between
t he protected conduct and the all egedly retaliatory action undercut
the tenporal proximty argunent); Dressler v. Daniel, 315 F. 3d 75,
79-80 (1st Cir. 2003) (finding causal connection tenuous because of
passage of two years); Lewis v. Gllette Co., 22 F.3d 22, 25 (1st
Cr. 1994) (finding that | apse of two years underm ned i nference);
see also Mesnick v. CGen. Elec. Co., 950 F.2d 816, 828 (1st Cr.
1991) (holding that nine-nmonth period between relevant events
weakened any i nference of causation).
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relief can be granted, we affirm the district court's order of
di smi ssal .

Affirmed.
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