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LIPEZ, Circuit Judge. Esso Standard Q| Conpany sought

a prelimnary injunction fromthe federal district court to enjoin
proceedi ngs against it before the Puerto Rico Environnental Quality
Board regarding the possible inposition of a $76 mllion fine.
Esso contends that the Board is so biased that its adjudication of
the case violates the Due Process Clause of the United States
Constitution. The district court denied Esso's notion, ruling that

the claimdid not fall within the G bson v. Berrvhill, 411 U S. 564

(1973), exception to the abstention doctrine set forth in Younger
v. Harris, 401 U S. 37 (1971), and its progeny. Esso now appeal s.
For the reasons set forth bel ow (which differ fromthe reasons set
forth by the district court), we affirm the district court's
deci sion to abstain.

I.

We draw on the district court's opinion for the factua
background of this case, which involves a gasoline leak at a
service station operated by Carlos Rodriguez Pérez (Rodriguez) in
Barranquitas, Puerto Rico. In 1979, Rodriguez began |easing
storage tanks and purchasing fuel supplies for the station from
Esso Standard G| Conpany (Esso). In 1991, Esso replaced the
exi sting underground storage tank (UST) system with a new UST
system t hat approxi mately doubled the station's storage capacity.
In 1992, Rodriguez alleged that Esso was responsible for the |oss

of between 65,000 and 100,000 gallons of fuel from the old UST
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system Neverthel ess, he continued to operate the station with the
new tank systemuntil 1998, when the local fire departnment ordered
the station cl osed.

A. EQB Orders

The Puerto Rico Environnmental Quality Board (EQB) issued
an order in August 1998 instructing Esso to enpty and test the
station's fuel storage system for |eaks, and Esso pronptly
conpl i ed. The EQ@B is an admnistrative agency created by the
Envi ronnmental Public Policy Act, 12 L.P.R A 88 1121 - 1140a, to
pronbte environnmental and resource conservation. It has the
authority to issue "Orders to Do," such as the one directed at
Esso, mandating conpliance wth environnental statutes and
regul ati ons.

The EQB i ssued a second order in Septenber 1998 directing
Esso and Rodriguez to engage in additional testing and to submt a
soil renediation plan for the |and. Esso again conplied.
Accordi ng to Esso, the special committee charged with enforcing the
EQB' s UST programdid not respond to Esso's subm ssion, hanpering
its ability to investigate environnental conditions at the station
and to take corrective neasures. Esso also alleges that Rodriguez
and his consultant, Carlos Bel godere Pam es (Bel godere), further
del ayed the process by restricting its access to the station.

The EQB i ssued a third order in Cctober 1999, superseding

and expanding on the second order. Esso clains that it has



substantially conplied with the third order and, in the course of
doi ng so, has recovered approxi mately 550 gal |l ons of spilled fuel.
That figure differs vastly fromclains by Rodriguez and Bel godere
of a 65,000 to 100,000 gallon spill.

Despite Esso's denonstrated willingness to conply with
i nvestigatory and renedial orders, the EQ issued a show cause
order in May 2001 proposing a $75, 960,000 fine agai nst Esso. The
fine, which is 5,000 tines greater than the l|argest fine ever
I nposed by the EQ@B under its UST regulations, is based on Esso's
alleged failure to pronptly notify the EQB of a fuel release from
the pre-1991 UST systemand to renedy that rel ease. Any fine that
the EQB collects will be deposited into a discretionary account
adm ni stered by the EQB and di sbursed by its chairman. 12 L.P.R A
8§ 1136(f),(k). The $76 nmillion proposed fine is twice the EQB s
annual operating budget.

The district court acknow edged testinony by M gue
Mor al es, a supervising attorney of the EQB's | egal affairs office,
that he was surprised by the amobunt of the proposed fine because
the EQB i nposed either no fine or a fine of less than $100,000 in
ot her spill cases. Morales also noted that sone of the information
i ncluded in the show cause order appears to have been provi ded by
Bel godere, Rodriguez's consultant. Esso contends that Bel godere
has been granted undue influence throughout this matter. The show

cause order did not propose to sanction Rodriguez, despite an EQB



exam ner's recomendation that it do so because he controlled the
UST in his role as the station operator.

B. Senate Investigation

The Puerto Rico Senate began investigating the alleged
fuel release in Cctober 2001, allegedly at Bel godere's instigation.
In March 2003, two Senate Conm ssions net in executive sessions,
from which Esso was excluded, wth Norman Vel azquez Torres
(Vel azquez), the attorney presenting the case against ESso on
behal f of the Public Interest.? Esso asserts that follow ng these
sessi ons, the Conm ssions concluded that there had been a spill at
the station and that Esso had failed to address it, accused the EQB
of not treating Esso harshly enough, urged a high fine to serve as
a deterrent, and threatened EQB officials with crim nal prosecution
for their laxity.

C. E@B Hearings

Heari ngs on the proposed fine began in Septenber 2002.
The Public Interest finished presenting its affirnmative case on
February 12, 2004, and Esso began its defense on March 15, 2004.
Following a recess to allow substitution of the attorney for the
Public Interest, hearings resunmed on August 10, 2004 and are

ongoi ng as Esso continues to present its defense.

The attorney for the Public Interest is an individual
designated by the EQB to present its case to the hearing exam ner.
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The hearing exam ner (HE), Yol anda Torres-Roque, is paid
by the EQB fromthe sane fund i nto which a fine woul d be deposited;
she can be term nated wi thout cause. Her enploynment contract with
the EQB states that she "acknow edges that in the perfornmance of
her professional function she has a conplete duty of loyalty
towards the agency, which includes not having adverse interest to
said governnental entity.” Her jobis to preside over the hearings
and to nmake recommendati ons to the Board, which can adopt or reject
t hem

The hearings have been contentious, generating a flurry
of notions on such i ssues as di scovery, scheduling, and evidentiary
matters. The HE s ruling on two of these notions, one relating to
the availability of discovery and the other to a statute of
limtations claim resulted in appeals to the courts of Puerto
Ri co, as discussed below. |In Novenmber 2003, during the course of
t he proceedi ngs, Esso also filed with the HE a noti on for expedited
recomendati on of dismssal which raised constitutional clains
simlar to those now before us. The HE and EQ Governi ng Board
(Board) have yet to rule on this notion.

D. Esso's appeals to the Puerto Rico Grcuit Court

As noted, Esso filed two appeals in the Puerto Rico
Circuit Court of Appeals during the course of the hearings, one in
May 2002 dealing with a discovery matter and the other in Septenber

2002 wurging dismssal of the penalty hearings on statute of



limtations grounds. The court di sm ssed both appeal s, ruling that
it did not have authority to review interlocutory decisions of an

adm ni strative agency. Esso Standard GOl Co. v. Envtl. Quality

Bd., Nos. QA-01- AG 26 and OA-99- AG 109, 2002 W. 31122179 (P.R .
App. Sept. 13, 2002); Esso Standard G| Co. v. Envtl. Quality Bd.

Nos. OA-01-AG 26 and OA-99- AG 109, 2002 W. 1438761 (P.R Ct. App.
May 1, 2002). Both decisions note that under 3 L.P.R A § 2172,
the court may review only final agency orders, and may do so only
after the petitioning party has exhausted all avai |l abl e
adm ni strative renmedies. In both cases, the court concluded that
the only recogni zed exception to the finality requirenment, |ack of
agency jurisdiction to adjudicate a case, was i napplicabl e and t hus
it could not consider Esso's appeal.

E. Esso's lawsuit in the district court

In March 2004, Esso filed a |l awsuit and conpani on noti on
in federal district court to prelimnarily enjoin the EQB penalty
proceedi ngs against it. These pleadings, which do not challenge
the EQB s authority to order renedial neasures at the station
argued that the penalty proceedi ngs violate the Due Process C ause
because "the officials who decide whether this nmassive fine is
assessed have severe and irrenedi abl e conflicts of interest." Esso
asserted a nunber of specific exanples of such conflicts and
procedural irregularities, including that (1) EQB officials have a

direct pecuniary interest in collecting a large fine, (2) the



Puerto Rico Senate "has exerted undue influence" biasing the
proceedi ngs, (3) high-ranking EQB officials, including a nmenber of
the board, were not consulted in issuing the show cause order on
t he proposed fine despite being directly involved in the case, (4)
the HEs | ack i ndependence to admi nister the hearings fairly,? (5)
attorney Vel d&zquez engaged in grossly unethical behavior before
resigning fromthe case earlier this year, and (6) Bel godere has
exerted undue influence throughout the proceedi ngs.

Inits witten decision on the request for a prelimnary
injunction, the district court acknowl edged that "[t]he undi sputed
evi dence presented by Esso regardi ng the EQB' s handl i ng of the case
is sufficient to nmake any court sitting in equity pause." For
exanpl e, the court acknow edged multiple difficulties with the HE s
handl i ng of the hearings to date, including her failure to respond
inatinmely manner to Esso's notions and her refusal to allow Esso
to cross-exanm ne the UST programi s director regarding how the $76
mllion fine was calculated. The court found that Esso's
participation in the hearings has been hanpered by E@ officials'
m srepresentations during the discovery process. Speci fically,

Vel azquez initially produced only six boxes of docunents in

2Esso notes that two prior HEs were dismssed after one
di sagreed with the decision not to fine Rodriguez and the other
di sagreed with the EQ' s decision not to allow Esso to conduct
di scovery. It also clainms that the current HE has shown her bias
agai nst Esso by insinuating that "she woul d not adjudi cate the case
in Esso's favor no matter the evidence" and by conducting the
proceedi ngs to Esso's di sadvant age.
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response to Esso's discovery requests. Through discovery in a
rel ated CERCLA® case, Esso obtained nore than 1,000 boxes of
addi ti onal docunents that Vel azquez and EQB officials had clained

did not exist. These boxes included, inter alia, internal

menor anda and techni cal reports judgi ng Esso's conpliance with the
EQB orders.

Additionally, the district court found that Bel godere has
been allowed to influence the E@ s case throughout the
proceedi ngs, despite evidence which brings his notives into
question. Belgodere, who consulted for Esso in the 1980s before
being dismssed for inconpetence, has declared hinself the
representative of La Vega, the community surrounding the service
station. He has threatened Esso executives with physical violence
and suggested his ability to control the case through extortion.*

Yet he was permtted to assist in drafting the show cause order and

3Conpr ehensi ve  Envi ronnent al Response, Conpensation and
Liability Act, 42 U S.C. 8§ 9601 et seq.

“Rosanna Maria Roig, who owns a public relations firmretained
by Esso, testified that Bel godere told her that "he had newspaper
connections and that he controll ed everything” and that "if nothing
was done about La Vega community, he would find out where the
children of [an Esso executive] went to school and woul d have t hem
know t hat her [sic] father was a killer of children.” She further
testified that Bel godere inplied that "the case could be settled if
Esso paid $6 nmillion to the community and $2 nmillion to Rodriguez"
and that he was "able to nake the proposed fine disappear or get
much lower." He said that "he knew of an EQB official that was
selling permts and that with such know edge, he could control the
process, by way of blackmail."
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has been seen sitting at the Public Interest counsel table during
t he hearings and otherw se consulting with the EQB' s | awers.
Despite these findings, the district court deni ed Esso's
nmotion for a prelimnary injunction. Reviewing a line of cases
begi nning with Younger v. Harris, 401 U S. 37 (1971), the court
noted the general rule that federal courts should not interject
t hensel ves into ongoi ng state adj udi cati ons, i ncl udi ng

adm ni strative proceedings. See id.; Chio Gvil R ghts Conmn v.

Dayton Christian Sch., Inc., 477 U. S. 619, 623-27 (1986) (extending

Younger to sone state admnistrative proceedings). This rule
applies as long as the state forumprovi des an adequate opportunity

to raise the petitioner's federal clainms. Mddlesex County Ethics

Comm v. Garden State Bar Ass'n, 457 U. S. 423, 432 (1982); Maynn-

Mel éndez v. Alvarez-Ranmirez, 364 F.3d 27, 35 (1st Cir. 2004), cert.

denied, 73 U S.L.W 3211 (2004). Here, the district court found
t hat Esso had not exhausted its state renedi es because no fine had
yet been inposed and if a fine were inposed, Esso could raise its
constitutional objections upon appeal to the Puerto Rico Court of
Appeal s and the Puerto Rico Suprene Court. It thus concluded that
Younger dictated abstention.

The court dism ssed Esso's contention that the evidence
of the EQB' s bias justified an exception to Younger under G bson v.
Berryhill, 411 U S. 564 (1973). It explained that the G bson

exception allows a federal court to intervene where the state
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adj udicator is so biased as to be inconpetent to adjudicate the
matter and where the petitioner shows that abstention would result
in irreparable harm The district court suggested that a recent

deci sion of this court, Maynb- Mel éndez, 364 F.3d at 37, "downpl ayed

the rel evance of G bson and any bias argunent . . . ." [Instead,
the district court found that abstention would not irreparably harm
Esso because "the EQB may yet adjudicate the case fairly."®

On appeal, Esso asserts that being subjected to biased
proceedi ngs i s a due process viol ation i ndependent of any fine that
may be inposed, and thus it is suffering an ongoing irreparable
harmnecessitating federal intervention. The EQB responds that the
G bson exception is inapplicable and that Younger requires
abstention because Esso has an opportunity to litigate its
constitutional clains in the Puerto Rico courts.

II.

W ordinarily review the district court's denial of a
prelimnary injunction for abuse of discretion. Weaver
v. Henderson, 984 F.2d 11, 12-13 (1st Cr. 1993). Here, however,

the district court's denial was based primarily on its concl usion

°I n denyi ng Esso's request for injunctive relief, the district
court also did a separate prelimnary i njunction analysis using the
traditional four-part test set forth in Ross-Sinons of Warw ck
Inc. v. Baccarat, Inc., 102 F.3d 12, 15 (1st Cr. 1996). W need
not address the necessity for, or substance of, that analysis
because of our disposition of the case. In any event, the
i rreparabl e harm anal ysis essential to Younger and G bson is the
same as the irreparable harm anal ysis done under the traditional
test for a prelimnary injunction.
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t hat Younger dictated abstention. This is a legal conclusion that

we revi ew de novo. Brooks v. New Hanpshire Suprene Court, 80 F. 3d

633, 637 (1st Cr. 1996)("[We nust review de novo the essentially

| egal determ nation of whether the requirenents for abstenti on have
been net. That standard supervenes the abuse of discretion
inquiry, and applies foursquare even though we are review ng the
district <court's denial of injunctive relief.” (citations
omtted)).

A. Younger abstention

Younger v. Harris recognized that, in the interest of

comty and federalism federal courts should ordinarily refrain
from issuing injunctions that interfere with ongoing crimnal
prosecutions in state court. 401 U. S. at 44-45. Over tine,
Younger abstention has been extended to "'coercive' civil cases
involving the state and to conparable state adnministrative
proceedings that are quasi-judicial in character and inplicate

important state interests.” Mayno- Mel éndez, 364 F.3d at 31

(relying on Younger to abstain from |licensing proceeding before

state horse racing board); see also Chio Gvil R ghts Commn, 477

US at 623-27 (applying Younger to state sex discrimnation

proceedings); Mddlesex County Ethics Comm, 457 U S at 432

(applying Younger to state ethics commttee disciplinary

pr oceedi ng) .
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The EQ@B proceedings were, of course, instituted before
Esso filed its lawsuit in district court. Neither party disputes
that they are quasi-judicial in nature, presided over by a hearing
officer with opportunities for each side to present its case, or
that they inplicate the inportant state interest in protecting the
envi ronnent . Thus, this suit lies squarely wthin Younger's
donmai n.

Younger's basic rule applies so long as the state

proceedi ngs provide an adequate opportunity for the conplaining

party to present its federal clains. M ddl esex County Ethics

Comm, 457 U.S. at 435. The question before us, then, is whether
Esso has "the opportunity to raise and have tinely decided by a
conpetent state tribunal the federal issues involved." QG bson, 411
U S at 577.

B. The G bson exception

Esso asserts that even if Younger woul d ot herwi se mandat e
abstention, the EQ's extreme bias nmakes federal intervention

appropriate in this case under an exception carved out in G bson v.

Berryhill, 411 U S. 564 (1973).

1. Bias

I n G bson, t he Al abana Optonetric Associ ation
(Associ ation), whose nenbership was Ilimted to independent

practitioners, filed wunprofessional conduct charges against

| i censed optonetrists who worked for a corporation rather than as
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i ndependent practitioners. 411 U S. at 567-68. The charges were
filed with the Al abama Board of Optonetry (Board), the statutory
body with authority for licensing the practice of optonmetry. Only
menbers of the Association could be nenbers of the Board. The
plaintiffs sought federal injunctive relief from the Board
proceedi ngs on due process grounds, arguing that the Board was
I mper m ssi bly bi ased because its nenbers stood to gain financially
fromdelicensing the enpl oyed optonetrists, with whomthey were in
conpetition. 1d. at 570, 579.

The Supreme Court found that these circunstances
warranted federal intervention. It noted that Younger abstention
"naturally presupposes the opportunity to raise and have tinely
deci ded by a conpetent state tribunal the federal issues involved."
Id. at 577. On the facts presented, the Court concluded, "the
predi cate for [abstention] was |acking, for . . . the State Board
of Optonetry was inconpetent by reason of bias to adjudicate the
i ssues pending before it." Id. Specifically, "those wth
substantial pecuniary interest in |legal proceedings should not
adj udi cate these disputes.” 1d. at 578. We recently interpreted
this exception as holding that "there is sone reason for interim
federal court intervention where core constitutional values are
threatened during an ongoing state proceeding and there is a
showing of irreparable harm that is both great and imedi ate."

Mayno- Mel éndez, 364 F.3d at 37 (internal quotation marks onitted).
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Esso's claiminplicates the concerns raised in G bson.®
As in dbson, the adjudicative body stands to benefit financially
fromthe proceedi ng because any fine inposed will flowdirectly to
the EQB' s budget. Although nenbers of the EQ Governi ng Board may
not stand to gain personally in the same way that nenbers of the
Al abama Board of Optonetry did, a pecuniary interest need not be

personal to conprom se an adjudicator's neutrality. See United

Church of the Med. Cr. v. Med. Gr. Commin, 689 F.2d 693, 699 (7th

Cr. 1982) ("[T]he Conmission has a pecuniary interest in the
out cone of the reverter proceedi ngs, because . . . in the event of
a subsequent sale of the property, the proceeds redound to the
coffers of the Comm ssion. This is sufficient under the [G bson

v.] Berryhill rule to mandate disqualification of the Comm ssion .

SQuestioning the ongoing vitality of the G bson exception in
i ght of our recent ruling in Mayno- Mel éndez, the district court
observed that Mayno- Mel éndez domnplayed the rel evance of G bson

and any bias argunent . . : Al t hough Maynb- Mel éndez
acknow edged t he uncertain scope of t he Younger exceptions, we did
not extingui sh the G bson exception in this circuit. Instead, we

sinply noted that a Suprene Court decision issued soon after G bson
explicitly recognized Younger exceptions for state proceedings
brought to harass or in bad faith or to enforce a flagrantly
unconstitutional statute, but did not nention a bias exception
364 F.3d at 37 (citing Huffman v. Pursue, Ltd., 420 U.S. 592, 611-
12 (1975)). However, another Suprene Court case deci ded one nonth
after Huffrman explicitly recogni zed G bson bias as an exanpl e of
"extraordinary circunmstances" warranting federal intervention in
state proceedi ngs, Kugler v. Helfant, 421 U. S. 117, 125 n.4 (1975),
and subsequent cases have continued to refer to a Younger exception
for "extraordinary circunstances.” E.g., Mddlesex County Ethics
Comm, 457 U. S. at 431. Absent a contrary indication from the
Suprene Court, we continue to recogni ze a G bson bi as exception to
t he Younger abstention doctrine.
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and require that the reverter proceedi ngs provisions of the

statute be held unconstitutional."); see also Ward v. Village of

Monroeville, 409 U S. 57, 59-60 (1972) (concluding that the city

mayor was an unconstitutionally biased adjudicator where fines he
i mposed for traffic offenses provided a substantial portion of
village funds).

Even if such structural bias, standing alone, did not
inplicate G bson, it is acconpani ed here by undi sputed evi dence of
actual bias that the district court described as "overwhel m ng."
That evidence included the unprecedented anount of the proposed
fine, biased hearing exam ners, and general unfairness throughout
the hearings. Esso also subnmtted evidence of procedural
irregularities in the decision to assess the fine, pressure by the
Puerto Rico Senate to penalize Esso, and the inproper influence on
the EQ of Bel godere, Rodriguez's consultant. Taken toget her
t hese factors denonstrate that, in the words of the district court,
"the EQB does not neasure up to the yardstick of what an inparti al
adj udi cator should be in accordance with Due Process.” This bias
may well render the E@B "inconpetent by reason of bias to
adj udi cate the i ssues pending beforeit." Gbson, 411 U. S. at 577

2. lrreparable harm

The presence of bias does not, however, end our inquiry;
federal intervention is only appropriate where the petitioner also

denonstrates irreparable harm Mynd- Mel éndez, 364 F.3d at 37-38.
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Thus, although "[s]ubmission to a fatally biased decisionnaking

process is in itself a constitutional injury,” United Church, 689

F.2d at 701, we nust al so consi der whet her Esso has access to state
judicial review that woul d nake federal intervention unnecessary.
That question turns on the type and tineliness of judicial review
avai |l abl e. W agree with the district court that Esso has not
shown irreparable harm although for a different reason.

a. Availability of eventual judicial review

The district court found that Esso had not shown
irreparable harm because "the E@ may yet adjudicate the case
fairly. In addition, Esso is not without recourse. It still can
resort to the state judicial review process and vindicate any
rights it understands are viol ated by the adm nistrative process."
Esso <contends that these factors do not aneliorate the
constitutional injury it will suffer in being forced to continue
proceedi ngs before a biased adjudicator. W agree.

The district court's conclusion rested in part on Chio

Cvil Rights Commin v. Dayton Christian Sch., Inc., 477 U S. 619

(1986). In that case, a private school asked the federal court to
enjoin enploynment discrimnation proceedings that allegedly
violated the First Amendnment. The school argued that under Chio
law, it could not present its constitutional claimregarding the
i nvestigation and potential sanction during the admnistrative

proceedi ngs and that the opportunity to do so during subsequent
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review by a state court was inadequate. The Suprene Court
di sagreed, <concluding that "it is sufficient . . . that
constitutional clains may be raised in state-court judicial review
of the adm nistrative proceeding." 477 U S. at 629.

The Court's reliance on the eventual availability of
judicial reviewrelated specifically to the school's claimthat any
fine inposed on it would violate the First Amendnent.’ Eventual
judicial review of the fine would adequately address the school's
constitutional clains. In the present case, by contrast, Esso
asserts that the proceedi ngs thenselves violate its constitutional
rights. It enphasizes that submission to a biased adjudicator
constitutes an ongoi ng, independent injury that requires i med ate

judicial relief. United Church, 689 F.2d at 701; see also Wird,

409 U.S. at 61-62 ("Petitioner is entitled to a neutral and
detached judge in the first i nstance."). Under these
circunst ances, G bson itself indicates that the federal court need
not abstain even if "judicial review, de novo or otherw se, would
be forthcoming at the conclusion of the adnmnistrative
proceedings."” 411 U.S. at 577.

The district court's irreparable harm anal ysis may al so

reflect its msinterpretation of our recent decision in Mynd-

"The school had al so asserted that the proceedi ngs thensel ves
viol ated the First Anmendnent, but the Court disposed of that claim
separately, finding that "the Conm ssion viol ates no constitutional
rights by nerely investigating” allegations of prohibited sex
di scrimnation. 477 U.S. at 628.
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Mel éndez. That case involved a challenge to the constitutionality
of proceedi ngs chargi ng Mayno, a horse trainer, with two viol ations
of the Puerto Rico Horse Racing I ndustry and Sport Administration's
controll ed nedication program 364 F.3d at 29. First, the Racing
Board adm ni strator concluded on Novenber 3, 2000, after a series
of hearings, that Mynd had inproperly admnistered the drug
Cl enbut erol and suspended Maynd's license to train horses for five
years. 1d. at 30. Maynd appeal ed the decision to Puerto Rico's
Circuit Court of Appeals, which stayed the penalty pending
resolution of the appeal but ultinmately affirnmed the decision on
June 21, 2002. Id. The penalty was reinposed when the stay
expired on July 11, 2002, and the Puerto Rico Suprene Court
declined to review the case. 1d. at 31 and n. 2.

Wiile the Cenbuterol case was under review in state
court, the Board adm nistrator also initiated hearings on whet her
Mayno had i nproperly adm nistered another drug, Tramadol. 1d. at
30. The administrator ruled against Maynd on June 26, 2002 and
i nposed a five-year |icense suspension to run consecutively with
t he pending O enbuterol suspension. 1d. Mynd then filed a suit
in federal district <court seeking to enjoin both |icense
suspensi ons on due process grounds, alleging that the Racing Board
officials who conducted the hearings and inposed the suspensions

were bi ased. [ d. The district court granted a prelimnary
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i njunction, finding that Younger did not dictate abstention because
nei t her proceeding was "ongoing."® |d. at 32.
W reversed. Wth regard to the Cenbuterol case, we

hel d that the Rooker-Feldnman doctrine prohibited the collatera

attack on a state court decision.® |d. at 34. As to the Tranadol
case, we concl uded t hat Younger mandat ed abstenti on because Maynd' s
failure to exhaust his state judicial remedi es neant that the state
proceedi ngs were ongoi ng. W rejected Maynd's claim that
abstenti on was inappropriate under G bson, reasoning that even if
Mayno' s al | egations were true, there was no constitutional urgency
to his clains that required federal intervention. W expl ai ned
that "[s]o far as the Younger exceptions are concerned with the
i npact of the state proceeding independent of any final renedy
(e.q., to harass), the suspension order has already been entered .

N Id. at 38. I n other words, because the hearings had
concluded and Maynmd was no | onger appearing before the allegedly

bi ased adjudi cator, he was not suffering an ongoing injury. In

At the tinme of Maynmd's federal suit, state court proceedi ngs
affirmng the O enbuterol sanction had concluded. 364 F.3d at 32.
Maynmd had not challenged the Tramadol suspension in the state
courts, and the Board had returned his petition for review of the
suspensi on wi thout a ruling, finding that review was "pointless in
light of the ongoing litigation in federal court.” 1d. at 31.

°Thi s doctrine derives from Rooker v. Fidelity Trust Co., 263
U S. 413 (1923), and D.C. Court of Appeals v. Feldman, 460 U. S. 462
(1983).
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those circunstances, state judicial review was sufficient to
protect his constitutional rights.

In the present case, by contrast, Esso is still engaged
i n proceedi ngs before the Board that the district court has al ready
characterized as "not neasur[ing] up to what an inpartial
adj udi cator should be in accordance with Due Process.” Thi s
circunstance constitutes an ongoing injury and raises a concern
"i ndependent of any final renedy" that is at the heart of the
Younger exceptions.! 1d. Thus, in the circunstances of this case,
the availability of judicial review of a final agency decision is
insufficient to avoid the irreparable harm that inheres in the
bi ased adm ni strative proceeding itself.

b. Rel ationship between interlocutory review and G bson

Esso contends that judicial review of an interlocutory
agency decision is also insufficient to aneliorate the
constitutional injury of appearing before a biased adjudi cator. W
believe that this claimmsreads G bson and is inconsistent with
the principles of comty underlying our abstention doctrine.

As we have discussed, the Supreme Court held in G bson
that a federal injunction was appropriate where the state

proceedi ngs were adm ni stered by an agency "inconpetent by reason

1Al t hough a bi ased proceeding differs in sone respects from
a proceeding intended to harass (the exanple we used in Myno-
Mel éndez), it inplicates the sane concern -- nanely, that
proceedings thenselves nmay inflict a constitutional injury

I ndependent of their outcone.
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of bias to adjudicate the issues pending before it. . . . Nor, in
t hese circunstances, would a different result be required sinply

because judicial review, de novo or otherw se, woul d be forthcom ng

at the conclusion of the adm nistrative proceedings.” 411 U S. at
577. Esso notes that the Court reached this decision wthout
addressing the defendant's argument that the petitioner could
obtain interlocutory relief through a state mandamus procedure for
chal | engi ng bi ased adj udi cators. Esso reasons that in permtting
an injunction, the Court inplicitly ruled that the federal courts
may intervene despite the availability of interlocutory relief.

Such a broad reading of G bson is unwarranted. The Court
may have rejected the defendant's argunent because of factors
specific to the case or the nature of the interlocutory review
avai lable. In fact, the Court's explicit statenment that federa
i ntervention was proper regardl ess of the availability of judicial
review "at the conclusion of the adm nistrative proceedings," 411
US at 577, without referring to interlocutory review, arguably
nmeans that the availability of interlocutory review would be
grounds for Younger abstention in sonme cases.

Al so, the rule that Esso urges would run directly counter
to the respect for state judicial systens at the heart of Younger
abstenti on. There is no reason to assune that, given the
opportunity to review an interlocutory decision by the EQB, the

courts of Puerto Rico will not protect Esso's due process right to
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an unbi ased adj udi cator as vigorously and expeditiously as would a

federal court. See Mddlesex County Ethics Comm, 457 U. S. at 431

("[Rl espect for the state processes, of course, precludes any

presunption that the state courts wll not safeguard federal

constitutional rights."). Thus, we see no reason to intervene here
i f Esso has access totinely interlocutory state judicial review of
its constitutional claim

c. Availability of interlocutory review

We begin the availability analysis by setting forth the
statutory provisions governing Puerto Rico appel |l ate courts' revi ew
of interlocutory orders of adm nistrative agencies. 4 L.P.R A 8§
22k grants the Circuit Court of Appeals authority to review
adm ni strative resolutions and orders:

The Circuit Court of Appeals shall intervene in the
foll owing matters:

(g) Through a wit of review to be issued in its
di scretion, of the decisions, regulations, orders and
resol uti ons of any adm ni strati ve agency, pursuant to the
terns and conditions established by 88 2101 et seq. of
Title 3, known as the "Uniform Procedures Act of the
Conmonweal th of Puerto Rico."
The Uniform Adm nistrative Procedures Act defines the
scope of judicial review of adm nistrative orders, establishing
when review i s appropriate and who has standing to seek review. 3

L.P.RA 88 2101 - 2201. 3 L.P.R A § 2172 provides that:

Any party which is adversely affected by a final order or
resol ution of an agency and who has exhausted all of the
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remedi es provided by the agency . . . may file a petition
for review before the Grcuit Court of Appeals .

An order or interlocutory decree of an agency . . . shall
not be directly [reviewable]. The interlocutory decree
of the agency may be subject to a wit of error in the
notion to review the order or final decision of the
agency.
The plain | anguage of this section requires both a final order and
exhaustion of the adm nistrative process before a party is entitled
to judicial review This |anguage would seem to preclude
interlocutory judicial review of Esso's constitutional claim at
this stage of the proceedings.
Section 2172 is not as absolute as it may first seem 3
L.P.RA 8 2173 provides that:
The court may exenpt a petitioner fromhaving to exhaust
any or all of the admnistrative renedies provided in
case such renedy is inadequate or that requiring its
exhaustion woul d cause irreparabl e harmto the petitioner
. . or when a substantive violation of constitutional
rights is alleged, or when it is useless to exhaust the
adm ni strative renedi es due to an excessive delay in the
procedures .
Gven this language, 8§ 2173 may excuse the § 2172 exhaustion
requirenent in this case because of Esso's allegation and
prelimnary show ng, supported by "specific, well-defined facts,"
that the EQB penalty proceedings violate its right to due process.

Ofice of the Patient's Advocate v. MCS I nsurer, 2004 T.S.P. R 153,

162 DDP.R ___ (2004) (certified translation). However, it stil
appears that 8 2173 does not waive 8 2172's finality requirenent.

Under the plain | anguage of this section, Esso could argue that it
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woul d not have tinely access to judicial review because it nust
conti nue proceedi ngs before the biased EQB until a final order is
ent er ed.

The Puerto Rico Court of Appeal s adopted this viewin 2002
when it rejected Esso's interlocutory appeals of EQB rulings on the
avai lability of discovery and a statute of limtations claim In
both cases, the court cited § 2172, noting that it "may only revi ew

the orders or final resolutions of an agency." Esso Standard Q|

Co. v. Envtl. Quality Bd., Nos. OA-01-AG 26 and QA-99- AG 109, 2002

W 31122179, at *4 (P.R C. App. Sept. 13, 2002); Esso Standard G|

Co. v. Envtl. Quality Bd., Nos. OA-01-AG 26 and QA-99-AG 109, 2002

W. 1438761, at *5 (P.R Ct. App. May 1, 2002).

However, a Septenber 2004 ruling by the Puerto Rico
Suprene Court casts doubt onthis interpretation of § 2172. 1In that
decision, the court eschewed a plain text reading of § 2172,
creating exceptions to the finality requirenment that parallel the
exhausti on exceptions delineated in 8 2173 -- including an exception

for grave constitutional grievances. MSS Insurer, 2004 T.S. P.R at

_, 162 D.P.R at

In MCS Insurer, the court noted that the exhausti on and

finality doctrines "have an anal ogous scope" and thus "ordinarily,
both enjoy the sane exceptions.” 2004 T.S.P.R at __ , 162 D.P.R
at _ . It acknow edged the 1997 anendnent to 8 2172 providi ng that

"[a]ninterlocutory order or resolution of an agency is not directly
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[reviewabl e]," but concluded on the basis of legislative history
that the | egi sl ature had not i ntended to change the "jurisprudenti al
norm of parallel exceptions for exhaustion and finality
requirenents.* The Court explicitly discussed two exceptions in
this context: cases where "the agency lacks jurisdiction and the
post ponenment woul d entail an irreparable harmor when the matter is
strictly of law." 2004 T.S.P.R at __ , 162 D.P.R at

In anal yzing the clainms before it, the court referred to
an additional exception for alleged constitutional violations,
suggesting that a sufficiently "intense grievance," proved wth
"specific, well defined facts" would justify an exception to 8§
2172's finality requirement. 2004 T.S.P.R at __ , 162 D.P.R at

_ (citing GQuadal upe v. Sal dafia, 133 D.P.R 42 (1993), and Mercado-

Vega v. U.P.R, 128 D.P.R 273 (1991)). The court found this

exception inapplicable in MSS lInsurer because the alleged due

process violations -- the Ofice of the Patient's Advocate's failure

“The Court decided in 1997 that despite 8§ 2173's exclusive
reference to exhaustion, both the exhaustion and finality doctrines
have an anal ogous scope and enjoy the sanme exceptions. Junt a
Exanm nadora de Tecndl ogos Medicos v. Anneris Elias, 144 D.P.R 483
(1997). The | egi sl ature of Puerto Rico anended 8 2172 | ater that
year to specify that "[a]n order or interlocutory decree . . . of
an agency . . . shall not be directly [reviewable]." The Statenent
of Mdtives for the anendnent assured that "this neasure does not
change, alter, or nodify the state of law currently in effect.”
From this, the MSS lInsurer court concluded that "the doctrine
establ i shed in Junta Exami nadora de Tecndl ogos Médi cos v. Anneris

Elias -- regarding the exceptions to the requisite of finality of
the resolutions of the agencies for the sanme to be reviewable --
continues in effect.” 2004 T.S.P.R at , 162 D.P.R at
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to pronulgate regulations delineating health care providers'
obl i gati ons under Puerto Rico law-- did not "present an infraction
of substantive or constitutional rights of such a nagnitude that
warrants doing away with the requirenment of a final resolution from
t he agency for purposes of judicially reviewing its actions.” 2004
TS PR at __ , 162 D.P.R at

Because we rnust accept the Puerto Rico Suprene Court's
interpretation of Puerto Rico law, we conclude that § 2172 does not
bar Esso fromseeking interlocutory reviewof its due process claim

See Johnson v. Fankell, 520 U S. 911, 916 (1997) ("Neither [the

United States Suprenme] Court nor any other federal tribunal has any
authority to place a construction on a state statute different from
the one rendered by the highest court of the State."); Saleme v.
Ri staino, 587 F.2d 81, 87 (1st Cir. 1978) ("It is well settled that
the interpretation of a state statute is for the state court to
deci de and when the highest court has spoken, that interpretation

i s binding on federal courts."”). Although the MCS I nsurer court did

not explain precisely what magnitude of constitutional violation
woul d suffice to excuse 8 2172's finality requirenent, Esso's claim
m ght well neet the standard.

The prelimnary injunction hearing before the district
court has already created a record supporting Esso's allegations
with "specific, well defined facts.” 2004 T.S.P.R at __, 162

D.P.R at . That record led the district court to concl ude that
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"the evidence submtted by Esso is not only undisputed, it is
overwhel m ng. The appearance and the probability of actual bias
cannot be ignored. . . . Clearly, the EQB does not nmeasure up to
the yardstick of what an inpartial adjudicator should be in
accordance with Due Process." Esso raised simlar clains with the
HE in a notion to dism ss the proceedi ngs on due process grounds.
That notion has been pendi ng before the HE since Novenber 2003, and
was referred to the EQB Governing Board the foll owi ng nonth.

The district court acknow edged that "it is unclear how
far the EQB would entertain Esso's constitutional objections.”
However, Esso now has the option of seeking interlocutory judicial
review of its due process claim under the rule announced in MCS
| nsurer. That avenue for tinely judicial review of Esso's
constitutional grievance in state court obviates the need for
federal intervention in this case pursuant to the G bson exception

to Younger abstention.'? The district court's decision to abstain

2\\6 acknow edge the possibility that the EQB may fail to act
in a timely manner on Esso's notion to dismss, which has been
pendi ng before the Board wi thout a response for close to a year.
If that failure could defeat the availability of interlocutory
relief under Puerto Rico law, we m ght take a different view of the
applicability of the G bson exception. However, general principles
of adm nistrative | aw provi de that, under certain circunstances, an
agency's failure to act on a pending matter is treated as a deni al
of the relief sought. See, e.q., Hernandez v. Reno, 238 F.3d 50,
55 (1st Gir. 2001) (treating Board of Imm gration Appeals's failure
to act on petitioner's notion to reopen for nore than three years
as a denial of that notion, and reaching the nerits of petitioner's
due process clain). Puerto Rico's Uniform Admnistrative
Procedures Act "stens from' the United States Admnistrative
Procedure Act and thus may enbrace a simlar rule. 2004 T.S. P.R
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from enjoining ongoing state adm nistrative proceedi ngs was thus
correct.

Affirned.

at , 162 D.P.R at ; cf. 3 L.P.RA 8§ 2173 (waiving the
exhaustion requirenent "when it is useless to exhaust the
adm nistrative renedies due to an excessive delay in the
proceedi ngs").

W | eave to the courts of Puerto Rico the question of whether
3 L.P.RA 88 2172 and 2173 require Esso to ask the Board nenbers
to recuse thenselves before it seeks review of its bias claim
However, we note that the Suprene Court has considered recusa
mechani snms ineffective where, as here, the petitioner alleges
structural bias that woul d not be addressed by the substitution of
particul ar adjudicators. MWard, 409 U S. at 61.
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