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COFFIN, Senior Circuit Judge. This is an appeal froma grant

of summary judgnent for the enployer-defendant in an age
discrimnation suit. W affirm essentially for the reasons
articulated in the district court's opinion, which contains a clear
and detailed statement of facts and a conclusion, with which we
agree, that there was a conplete failure of proof of age as a
notivating factor. W add this supplenentary opinion to address,
at plaintiff-appellant's urging, the question whether, in |ight of

Reeves v. Sanderson Plunbing Prods., Inc., 530 U S. 133 (2000),

plaintiff's prima facie case, together with his assaults on the
truth of appellee's reasons for termnating him are enough,
wi t hout nore, to defeat sunmary judgnent.

| . The I nvestigation

_ Plaintiff, a 54-year-old branch manager who had been enpl oyed
by the bank or its predecessor since 1986 and whose salary had
i ncreased from $31,944 in 1994 to $40,430 in 2000, was dismi ssed
and replaced by a 42-year-old wonan. Defendant's action foll owed
an investigation of plaintiff, which was initiated by a conpl ai nt
froma fell ow enpl oyee, Nélida Colon. She alleged that plaintiff
regul arly made comments about the physical attributes of female
custoners entering the bank, had di scl osed t he bankruptcy filing of
a client and forner branch manager, discussed an enployee's

evaluation with a client, had not been active in seeking to



i ncrease bank busi ness, and had neddl ed with the personal |ives of
hersel f and a coworker.

The bank initiated an i nvestigation into the conplaint, which
was conducted by a Human Resources officer, Manuel Frias. He
interviewed Col 6n and three other enployees, finding agreenent
anong themconfirmng Col 6n's charges. He conducted two rounds of
interviews with these enployees and net with plaintiff to review
their charges. Eventually, Frias prepared a report and
recommendation for dism ssal, based on the facts that plaintiff's
conduct had a negative inpact on the work environnent of the
branch, that his coments and conduct had exposed the bank to
liability, and that he had violated the bank's policies against
sexual harassnent and confidentiality of information. This report
was accepted by and inplenented by the bank's Director of Human
Resour ces.

O her facts bearing on the course of this process wll be
di scussed in connection with our analysis.

1. Analysis

Plaintiff asserts that he has established a prinma facie case.
Def endant concurs. He was in the protected age group, had been
performng well, suffered an adverse enploynent action, and was

repl aced by a younger person. See De la Vega v. San Juan Star,

Inc., 377 F.3d 111, 117 (1st Cr. 2004). The question to be

resolved is whether the defendant's explanation of its conduct,



together with any other evidence, could reasonably be seen by a
jury not only to be false but to suggest an age-driven aninus.

See Zapata-Matos v. Reckitt & Colman, Inc., 277 F.3d 40, 45 (1st

Cir. 2002). After due consideration, we have concluded that the
answer is "No."

I n Reeves, the Suprene Court enphasized the possibility that

a plaintiff may survive sumrary judgnent not by unearthing positive
evidence of a discrimnatory notive, but by showing that an
enployer's proffered justification for its adverse enploynent
action was such that a "trier of fact can reasonably infer fromthe
falsity of the explanation that the enployer is dissenbling to
cover up a discrimnatory purpose.” See 530 U S. at 147 (citing
Wight v. West, 505 U S 277, 296 (1992)). The Court went on to
di savow that a showing of pretext automatically would suffice to
def eat summary judgnent, saying,

Whet her judgnent as a matter of lawis appropriate in any

particular case wll depend on a nunber of factors.

Those i nclude the strength of the plaintiff's prima facie

case, the probative value of the proof that the

enpl oyer's explanation is false, and any other evidence

t hat supports the enployer's case and that properly may

be considered on a notion for judgnent as a matter of

I aw.
Id. at 148-49.

In Reeves, two characteristics of the evidence stand out:
there was "a substantial showi ng that respondent’'s [enployer's]

expl anation was false,” and, in addition to a prinma facie case and

the showing of falsity in the enployer's explanation, there was
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"additional evidence that Chestnut [enployer official] was
noti vated by age-based ani nus and was principally responsible for

petitioner's firing." See id. at 144, 151.

Under these circunmstances - "a prima facie case of
discrimnation . . . , enough evidence for the jury to reject
respondent's explanation, and . . . additional evidence of age-

based aninus,” id. at 153 - the Court held that a jury could find
I ntentional discrimnation. Shortly after Reeves was deci ded, we

had occasion to reconsider a ruling we had nade in Feliciano de la

Cruz v. El Conquistador Resort and Country Cub, 218 F.3d 1 (1st

Cir. 2000). In an order denying panel rehearing, we held that our
anal ysis was consistent with Reeves, and reiterated that the
thinness of the plaintiff's show ng of pretext, while enough to
create atriable issue as to the falsity of conpany reasons, failed

to shed any light on what the true reason was, | et al one show
that the reason was di scrim nation based on [ethnic] origin."" 1d.
at 10. There was no ot her evidence of actions or words evi dencing
an ethnic bias sufficient to support a jury verdict of
di scrim nati on.

In this case, it is undisputed that plaintiff has established
a prima facie case. Plaintiff was 54 at the tinme of his
term nation, had perfornmed well (as evidenced by regular salary

i ncreases), and was succeeded by a 42-year-ol d person. But we have

no i nformati on about that person's background or experience. As



for additional evidence pointing to age discrimnation, appellant
has made only concl usory statenments about his enpl oyer "taking out”
two other ol der managers, José Ranbs and Pérez Caratini, but he
acknowl edged that he did not know why they were term nated or who
was responsi ble for the decisions. Moreover, the record is bereft
of any age-related comrents. For the six years preceding the
events in this case — when plaintiff already was ol der than t he age
at which his successor took the position — he had been awarded
annual raises in salary, hardly evidence of preexisting age-rel ated

ani mus. See Rivas Rosado v. Radio Shack, Inc., 312 F.3d 532, 534

(1st Cr. 2002)(no basis for inferring gender discrimnation where
enpl oyee was regul arly pr onot ed before di scovery of
irregularities).

Whet her plaintiff's show ng was adequate to warrant further
fact finding therefore depends on his evidence of pretext. I n

Reeves, the Court cites Texas Dep't of Comunity Affairs v.

Burdine, 450 U. S. 248, 253 (1981), for the proposition that a

plaintiff nust have the opportunity to prove that the legitimte
reasons offered by the defendant were not its true reasons, but
were a pretext for discrimnation.'" 530 U S. at 143. The Seventh

Circuit in Kulumani v. Blue Cross Blue Shield Ass'n, 224 F.3d 681,

684 (7th G r. 2000), el aborates, explaining that "[a] 'pretext for
di scrimnation' nmeans nore than an unusual act; it means sonet hing

worse than a business error; 'pretext' neans deceit used to cover



one's tracks." This is consistent with dictionary guidance:
"sonething that is put forward to conceal a true purpose or

object." The Random House Dictionary of the English Language 1534

(2d ed. 1987).

Plaintiff attenpts to establish this kind of pretext by firing
a spirited volley of sone twelve charges, with the hope that the
resulting snoke will be considered proof of fire. W consider them
careful ly but conclude that the snoke di ssipates with the firing of
each charge.

To begin, the investigation leading to plaintiff's dism ssal
was in response to a conplaint by a fell ow enpl oyee, Col 6n. Human
Resources Officer Frias conducted two sets of interviews wth
branch enployees and nmet with plaintiff. The other enpl oyees
generally agreed with the instigating enployee. Plaintiff did not
assert any adverse notive or bias on the part of any of these
persons and conceded that Frias was doing his job.

While plaintiff denied the alleged m sconduct, Frias deened
all his informants credible. The question is not whether
plaintiff's or his fell ow enpl oyees' version is the true one, but
whet her Frias and his superiors believed what he had been told by

t hose he interviewed. See Zapata-WMtos, 277 F.3d at 45-46 ("[T] he

ultimate question is not whether the explanation was false, but
whet her di scrimnation was the cause of the term nation."); Ml ero-

Rodriquez v. Ponte, Inc., 98 F.3d 670, 674 (1st G r. 1996) ("[T]he




i ssue i s not whether [the enployer's] reasons . . . were real, but
nerely whether the decisionmakers . . . believed them to be
real ."). Plaintiff's plea that his denials establish triable
i ssues of fact foreclosing sumary judgnment would, if accepted,
spell the end of sumary judgnent. O simlar nature is
plaintiff's assertion that all of the w tnesses agai nst hi mshould
be deemed unworthy of belief because they were all connected with
his and their enpl oyer.

Plaintiff's catalogue of "fishy" characteristics of the
i nvestigation starts with the assertion that, during nuch of it, he
was kept in the dark about conplaints concerning his sexist
comments about bank custoners. In his deposition, he initially
stated that he was told in his nmeeting with Frias that the
conpl ai nts against him concerned his disclosure of confidentia
i nformati on about a client, discussing an enpl oyee eval uation with
a client, discrimnating against students who sought information
for honework, nmeddling in the life of Coldén and a coworker, and
failing to go out to get business.

Upon being pressed as to his nenory of that neeting, he
testified as foll ows:

Q . . .[Alt any tinme did they nmentioned [sic] that

t here were sonme conpl ai nts about certain cormments and t he

way that you referred to the wonmen who went to the

branch?

A. No, no, what | was told at that tinme was that | nade

comments as to the | adies that canme in or wal ked in front
of the branch. Before Noel Torres | questioned him and
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he said no, that he had not heard that. That is why I
don't nmention it, because M. Noel Torres denied it, he
sai d no.

Q But that was something that M. Mnuel Frias brought
to your attention.

A. In the first | don't consider it.

Q And it was sonething about certain conplaints that
had been nade by the enpl oyees.

A. Supposedly.

Not wi t hst andi ng t hi s depositiontestinony, plaintiff maintains
that he did not learn of conplaints of "sexual harassnment” until
defendant filed answers to interrogatories. But the answer he
cites reveals information identical to that given himby Frias in
his first nmeeting: "Ms. Col 6n conpl ai ned t hat Ronda regul arly nade
comments in relation to the females that visited the Branch,
specifically their appearance and body." W see no indication that
any lack of clarity in giving notice of this particular charge
could point to any devious effort to conceal age discrimnation.

Plaintiff also contends that he denonstrated the falsity of
the information on which Frias relied to conclude that he had
viol ated the bank's confidentiality strictures. But to be rel evant
on the i ssue of enpl oyer deviousness, the fact of such falsity nust
have been comuni cated to Frias, the investigator. Frias, however,
found the responses of the enpl oyees to be consistent, and he knew
of no reason to disbelieve them Plaintiff nowrelies on the fact

that the asserted breaches of confidentiality (one relating to a



client bankruptcy and the other to an enpl oyee eval uation) have
been <contradicted by disinterested wtnesses. But these
contradictions were contained in affidavits signed after suit had
been brought, a year after Frias nmde his investigation and
reconmendation to superiors. This evidence, therefore, cannot
reflect on Frias's honest belief at the tine he nade his report.

Plaintiff also itemzes a variety of alleged procedural
irregularities, which he clains indicate the suspicious nature of
the investigative process. He points to the nore favorable
treatnent of a coworker, Assistant Manager Neil Torres, who
admtted his conplicity in stinmulating sone of the sexist
observati ons. He was not termnated, and instead received a
repri mand and war ni ng. But Torres had evidenced renorse, had
freely acknow edged his inappropriate behavior, was at a |ower
| evel of responsibility than plaintiff, and was free fromthe ot her
criticisms levied at plaintiff.

Plaintiff also conplains of differences in note-taking in the
investigative interviews. Wile notes were taken during interviews
with his fellow enpl oyees, who also were asked to read and sign
such notes, conversations with plaintiff were not sinultaneously
recorded. Plaintiff even points, as evidence of pretext, to such
m nutiae as inconsistent testinony concerning whether enployee
Carmen Moral es signed notes fromone or both of her neetings with

Frias. Putting the worst face on such differences, we could say
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only that perhaps it would have been better if there had been
either nore uniformty in recording interviews or a reasonable
explanation for any differences in treatnent. But on no account
could we say that such vagaries anobunt to "a lie rather than an
oddity or an error," Kulumani, 224 F.3d at 685. In referring to a

simlar "step-by-step” criticismof another enpl oyer investigation

in Rlvas Rosado, we observed that "Title VII . . . does not ensure

agai nst inaccuracy by an enployer, only against gender-based
di scrimnation,” 312 F.3d at 534-35.

The fact that the Human Resources Departnent had del ayed in
processing an inquiry from plaintiff about the term nation of a
probati onary enployee simlarly does not inply anything fromits
nore rapid attention to this obviously serious matter involving
possi bl e hostile work environnent. Nor can the existence of a
sinple offer of paynent conditioned on settlenent of any age
di scrimnation claim be seriously considered prejudicial to an
enployer in a situation of this nature. The district court
included this in its summary of evidence that it found had no
bearing on the issue of age discrimnation. W do not disagree,
but add our view that this rejected offer, nade in the context of
an obviously contested i nvestigation, fits wwthinthe spirit if not
the letter of Fed. R Evid. 408, which bars consideration of offers
of conprom se. Even if considered, the nodest anobunt of the offer,

the articul ated purpose of providing some help during a transition
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period followi ng term nation, and the specific disavowal that any
paynment constituted an adm ssion of age discrimnation effectively
deprive it of significant weight in assessing the propriety of
sumary j udgnent .

W have considered plaintiff's remaining criticisnms, but find
themnot to nerit our further attention.

This case is simlar in an inportant way to Baralt v.

Nat i onw de Mutual | nsurance Co., 251 F.3d 10 (1st G r. 2001), where

we set aside a verdict for the enpl oyee, notwi thstanding that the
enpl oyer bore a heavy burden under Puerto Rico |aw to prove that
its decision was not notivated by age discrimnation. The facts
established a simlar prima facie case: plaintiffs were within the
protected class, they were fired, and they were repl aced, one by a
slightly younger person and the other by a much younger person
al though al so within the protected cl ass.

The enployer's actions were such as to entitle the jury to
di sbelieve its stated reasons. Despite the plaintiffs' |long and
successful service, a Human Resources officer who had not revi ewed
plaintiffs' files and had interviewed them for only a brief tine
abruptly announced his decisionto termnate themfollowing afield
investigation of alleged inproprieties. See id. at 14-15. W
found defendant's rationale "far fromconpelling." 1d. at 17. But

we noted that the probe leading to the dismssals had been

triggered by enployees, and that "with virtually no evidence
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besi des the di scharges thensel ves pointing to age as a factor and
none indicating that the investigation was fabricated by conpany
officials to conceal other npotives, a reasonable jury could not
entirely reject the conpany's abundant evidence that the
term nations stemmed, however unw sely, from the investigation."
Id. at 19. Had the case been judged under federal standards,
reversal woul d have been even nore clear.

In sum the dozen perceived chinks in appellee's reasons for
termnating plaintiff let innolight as to any true reason, do not
add up to the slightest suggestion of an effort to decei ve or cover
up a hidden notive, and obviously fail to indicate that there is a
vi abl e i ssue of age-related discrimnation to bring before a trier
of fact.

Af firned.
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