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LYNCH, Circuit Judge. The basic question posed by this

action is whether political association rights under the First
Amendnent to the Constitution of the United States act as a check
on a legislature enacting a statute reorgani zi ng an adm nistrative
agency and a check on the executive who signed and t hen i npl enent ed
the |aw. Here, the legislature of Puerto Rico reorganized the
I ndustrial Conm ssion by reducing the nunber of Conm ssioners who
hear wor kers' conpensation clainms fromtwenty-five to five, and the
governor signed the bill and then inplenmented it. There is no
claimthat the governor, in inplenmenting the new | egislation, did
not apply the same interpretation of the statute regardl ess of
political affiliation of the former Conm ssioners. Under t hat
uniform interpretation, she concluded that the new statute
elimnated all of their positions. Sone of the Conm ssioners,
term nated from enploynent, sued in federal court under 42 U S.C

8 1983. The district court disnm ssed the action. See Torres-

Rivera v. Calderén-Serra, 328 F. Supp. 2d 237 (D.P.R 2004). W

affirm the judgnent of dismssal against the plaintiffs on all
cl ai nms.
I.
Wthin the past decade, the Commonweal th of Puerto R co
has used three different organizational structures for the
I ndustrial Conm ssion, the admnistrative agency which handles

wor kers' conpensation clains. In the years before 1996 (i ndeed,
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since 1935) the Commonwealth had |ong structured the Industria
Comm ssion as having a maxi mum of five Conm ssioners. To assist
the Conmm ssioners, there was also a system put in place since
1969, of hearing exam ners who woul d make recommendations to the
five Conm ssioners, who woul d then nake a final adjudication of the
clainms by majority vote.

However, on July 1, 1996, Governor Pedro Rossell o, whose
New Progressive Party (NPP) had recently gained the governorship,
signed Law 63, codified at 11 P.R Laws Ann. 8 8. Law 63 increased
t he nunber of Comm ssioners fromfive to twenty-five and provided
each Comm ssioner with a definite term of ten years in office.
Each Conmmi ssi oner was appoi nted by the Governor with the advice and
consent of the Senate. Each Comm ssioner was given authority to
make a final adjudication of the clains before him or her
i ndependent | y. Law 63 also stated that Commi ssioners appointed
prior to its effective date would remain in office until their
original terns expired. Law 63 did not explicitly state what woul d
happen to the hearing exam ners.

There was another change in control of the executive
branch of the Commonwealth in Novenber 2000, when the Popul ar
Denocratic Party (PDP) took over the governor's office. On March
25, 2003, Governor Sila Maria Cal derdn-Serra (" CGovernor Cal deron")
signed Law 94, which anmended 11 P.R Laws Ann. § 8 by establishing

a new structure for the Industrial Conm ssion. The preanble to Law



94 cited problens of great inefficiency with the functioning of the
I ndustrial Comm ssion and recounted a | arge nunber of conplaints
fromthe citizenry about |long delays in the handling of cases in
that office. By contrast with Law 63, Law 94 returned the nunber
of Conmi ssioners to five, to be appointed by the Governor with the
advice and consent of the Senate for fixed terns of six years
(except the Chairman' of the Comm ssion, whose term ends on
Decenber 31 of the year in which general elections are held). The
| aw specified that of the five Comm ssioners, three should be
| awyers, one should be a doctor with "acclaimed know edge and
interest in the field of occupational nedicine" and one should be
"a person of known synpathy for and identification with Puerto
Ri co's organi zed workers' novenent."

Despite requests fromthe mnority parties, and unlike
its predecessor statute, Law 63, the | egislature put no provisions
in Law 94 as to the fate of the positions of the twenty-five
previ ous Commi ssi oners who had been appoi nted before its enact nent.

See Torres-Rivera, 328 F. Supp. 2d at 240. Law 94 sinply did not

address the status of the incunbent Conm ssioners. Still, Law 94
enpl oys prospective |anguage to describe the structure of the

| ndustrial Comm ssion. For exanple, it states that "[a] conmm ssion

! This position is alternately referred to as "President”
and "Chairman" in the translation of Law 94 and the parties' briefs
and pl eadi ngs. For consistency, this opinion uses the term
"Chai rman. "
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to be called 'Industrial Comm ssion of Puerto R co' is created,

which will have five (5) Comm ssioners" (enphasis added). The
statute also created career positions for a group of hearing
exam ners, designated by the Industrial Conm ssion's Chairnman.?
Those hearing exam ners nmake recomendati ons to the Comm ssioners
rat her than make final determ nations on their owmn. On April 11,
2003, the Senate approved the Governor's nomnation of Gl berto M

Charriez-Rosario ("Charriez") as Chairman of the Industria

Commi ssion. Three ot her new Conm ssi oners assuned of fice that day.
The fifth Conmm ssioner was not appointed at the tinme when the
plaintiffs filed this suit.

Charriez |ost little time in carrying out the
| egi sl ature's reforns. He sent witten notices to all of the
former Comm ssioners inform ng themthat he was t he new Chai r man of
the Industrial Conmm ssion. There was sone scuffling with the
former Chairman of the Conm ssion, Basilio Torres-Rivera
("Torres"), who took the position that he was the | egal Chairnan
until his term expired on June 30, 2006. The details of this

di spute are not pertinent to our present discussion.

2 Wil e the text of the statute does not specify the nunber
of hearing exam ners, all parties assert in their appellate briefs
that the nunber of hearing examiners is twenty-five.
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On April 14, 2003, the Secretary of State for the
Commonweal th at the tinme, Ferdinand Mercado,® sent letters to al
per sons who had occupi ed the twenty-five Conm ssioners' positions,
termnating their positions at the Industrial Comm ssion effective
t hat day.

As frequently happens with such disputes in Puerto Rico,
the matter was brought to federal court.* Fourteen of the forner
Conmi ssioners, including Torres as lead plaintiff, sued.® The
conpl aint, brought under 42 U S C. 8§ 1983 and Puerto Rico |aw
asserted a variety of clains in furtherance of their argunent that
t hey coul d not be renmoved fromtheir jobs as Comm ssioners, despite
the restructuring of the Industrial Comm ssion. The first count
al l eged that Law 94 was unconstitutional both on its face and as
applied to the plaintiffs because it was void for vagueness and

because it permtted interference with a fundanental First

3 Ferdinand Mercado is not a party to this case. The
conpl aint describes himas "Interim Governor," perhaps acting in
t he absence of other officials.

4 "Wth each change in admnistration -- at both the
commonweal t h and nuni ci pal |evels -- the federal district courts in
Puerto Rico are flooded with hundreds of political discrimnation
cases, many of which are appeal ed.” Sanchez-lLopez v. Fuentes-
Pujols, 375 F. 3d 121, 126 (1st Cir. 2004).

5 The other plaintiffs were a group of enployees of the
I ndustrial Comm ssion who had occupi ed trust positions and who had
al so been term nated, and the spouses of the Comm ssioners and the
trust enployees and their conjugal partnerships. The clainms of
these other plaintiffs are wholly derivative of the clains of the
former Commi ssioners, and we do not discuss them further.
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Amendnent right of the plaintiffs by allowng for political
di scrim nation. The count also alleged that the acts of the
Governor in designating the new Comm ssioners were illegal in that
t hey deprived the old Conm ssioners of their rights of free speech
and freedom of associ ati on.

The second count purported to sound in federal |aw but
actually was based on Puerto Rico |aw It argued that Law 94,
properly interpreted, did not provide for the discharge of the
plaintiffs. The third claimfor relief was a federal procedural
due process claim It was also based on interpretation of Puerto
Rico law, particularly that Law 94 did not revoke those provisions
of Law 63 which provided the plaintiff fornmer Comm ssioners wth
fixed terns. The fourth count was one for deprivation of
substantive due process; it also denied that there was a legiti mte
ef ficiency problemw th the operation of the Industrial Commi ssion
whi ch had justified a change inits structure. The fifth claimfor
relief purported to be based on the plaintiffs' "protected liberty
interests” and seemed to assert that the plaintiffs' reputations
had been damaged by this action. The sixth cause of action was a
Puerto Rico law claim for damages, wunder the supplenental
jurisdiction of the federal court, based on Article 1802 of the

Puerto Rico Cvil Code.



The plaintiffs sought a declaration that Law 94 was
unconstitutional, conpensatory danages for |ost pay and enoti onal
di stress, punitive danmages, and reinstatenent to their positions.

The defendants nanmed were Governor Cal deron, Cesar R
M randa- Rodri guez, Governor Calderdén's Chief of Staff, and
Charriez, the new Chairman of the Industrial Comm ssion. The
def endants pronptly noved to dism ss on grounds of |egislative and
qualified imunity and argued that certain clains failed to state
a clai mupon which relief could be granted.

The district court allowed the notion and entered
judgnent dismssing the federal clains with prejudice and the state

cl ai ms wi thout prejudice on August 5, 2004. See Torres-Rivera, 328

F. Supp. 2d at 244-45. The plaintiffs tinmely appeal ed.
II.
Qur review of the judgnment on the notion to dismiss is de

novo. Arroyo-Mlecio v. PR Am 1Ins. Co., 398 F.3d 56, 65 (1st

Cir. 2005). The plaintiffs have abandoned all argunents on appeal,
save three: (1) that the statute is unconstitutional and that the
district court's (2) legislative imunity and (3) qualified
imunity findings were in error.

A. Constitutionality of the Statute

We address first the plaintiffs' appeal fromthe deni al

of declaratory relief that Law 94 is unconstitutional.



The plaintiffs bring Due Process and First Amendnent
clainms against the statute. They argue that the statute is void
for vagueness because it does not clearly address what is to happen
to their jobs; as well, they argue that it enbodied the
| egislature's intention to engage in and permtted political
di scrimnation against the fornmer Conm ssioners based on their
political affiliation with the NPP, the party of the forner
gover nor.

W reject these argunents. There are no actionable
clains that the enactnment of this statute, Law 94, viol ates either
the plaintiffs' First Arendment or Due Process rights.

We begin with the First Anendnent claim This statuteis
neutral on its face and says nothing about the political
affiliations of the persons to be appointed to positions in the
reorgani zed agency. This statute does not require that only
menbers of one political party be naned Conm ssioners or be al |l owed
to work for the Industrial Comr ssion. That would be a very
different case. The statute sinply reorgani zes the agency, a task

committed to the legislature.® See Acevedo-Garcia v. Vera-Mnroig,

6 This court has often rejected attenpts by plaintiffs to
chal l enge on First Anmendnent grounds |oss of enploynent due to
reor gani zati ons of gover nient al agenci es, whet her t he

reorgani zation is effectuated by the | egi sl ature, by the governing
board of the agency, or by the adm nistrative head of the agency.
See, e.qg., Figueroa-Serrano v. Ranpbs-Alverio, 221 F.3d 1 (1st Gr

2000) (runicipal ordinance repealing prior ordinance granting
career status to enpl oyees); Angulo-Alvarez v. Aponte de |a Torre,
170 F. 3d 246 (1st G r. 1999) (mayor and nuni ci pal assenbly adopti ng
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204 F.3d 1, 8 (1st Cir. 2000) ("Enploynment decisions generally are
adm nistrative except when they are acconplished through
traditional |legislative functions such as policynaking and
budgetary restructuring that strike at the heart of the |l egislative
process.” (internal quotation marks omitted)).

The plaintiffs' argunment assunmes there is an absolute
right under the First Amendnent to be protected against politica
affiliation discrimnation. But "[t]he prohibition on encroachnent
of First Anmendnment protections is not an absolute." Elrod v.
Burns, 427 U. S. 347, 360 (1976). The reason it is not absolute is
that there "is the need for political loyalty of enployees . . . to
the end that representative governnent not be undercut by tactics
obstructing the inplenentation of policies of the new
adm ni stration, policies presunably sanctioned by the electorate.”
Id. at 367. The First Amendnent political affiliation right

described in the line of cases fromElrod to Branti v. Finkel, 445

U.S. 507 (1980), and Rutan v. Republican Party of Ill., 497 U S. 62

(1990), is cabined by an exception designed to give roomto el ected
representatives to nmake policy choices reflective of their party

platforns. See Branti, 445 U.S. at 517-18; Rutan, 497 U. S. at 74.

plan to privatize departnent of maintenance and transportation);
Vazquez v. Lopez-Rosario, 134 F.3d 28 (1st Cr. 1998) (governing
board of commonweal t h agency est abl i shing reorgani zati on pl an whi ch
elimnated position of enployee of governnent contractor).
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Law 94 is an expression of policy choices nmade by elected
representatives.

In the face of this statutory neutrality, the plaintiffs
attenpt to fashion a claim that the reorganization was both
intended to and had the effect of acconplishing political
affiliation discrimnation. Even assum ng dubitante such a claim
could be made here, it does not advance the plaintiffs' case.

As to effect, there is no statutory invalidity fromthe
fact that the statute may, in the end, lead to a situation in which
the inpact of the reorganization will be to disproportionally
term nate the enploynent of nenbers of one political party. W
have rejected the application of a disparate i npact theory in First
Amendnment political affiliation cases. “If uniformy applied
personnel practices, predicated on legitimte reasons, result in
term nations, those termnations are not unconstitutional because
those affiliated with one political party are disproportionately

i mpacted."” Sanchez-Lopez v. Fuentes-Pujols, 375 F.3d 121, 140 (1st

Gir. 2004).7

! Even in the Fourteenth Anendnent Equal Protection area,
a showing of disproportionate inpact alone is not enough to
establish a constitutional violation. See Washington v. Davis, 426
U S. 229, 239 (1976); Soto v. Flores, 103 F.3d 1056, 1067 (1st Cr

1997). Al t hough evi dence of adverse effect may be pertinent to
clainms of gender- or race-based discrimnation under the Equa
Protection Clause, a plaintiff nrust still show purposeful

di scrimnation. See Personnel Adnmir v. Feeney, 442 U S. 256, 274
(1979).
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As tointent, here the legislature explicitly stated its
i ntent behind Law 94: it found the expanded Conm ssion system
under Law 63 did not function effectively, leading to delays and
conplaints from the citizenry. W will not |ook behind that
express statenent of intent as to a law neutral on its face. .

H Il v. Colorado, 530 U S. 703, 719-20 (2000) (content-neutrality

inquiry in First Amendnent context ends if stated |egislative

reason is content-neutral and the statute is facially neutral);

McGuire v. Reilly, 386 F.3d 45, 57 (1st GCr. 2004) (sanme); MQire
v. Reilly, 260 F.3d 36, 44 (1st Cr. 2001) (sane).

The plaintiffs' void-for-vagueness argunent is equally
hopel ess. The vagueness claimfails even if untethered fromits
dependence on its faulty First Anmendnent assunptions. The
vagueness that the plaintiffs point to is a vagueness about the
fate of the old Commissioners in office at the time of the
enactnent of the statute. Law 94 does not regul ate speech and so
rai ses no chilling effect concerns that people will steer too far
cl ear of prohibited speech. That is one area where the void-for-

vagueness doctrine is used. Ridley v. Mass. Bay Transp. Auth., 390

F.3d 65, 93-94 (1st Cr. 2004). Nor does the statute inpose
penalties on the plaintiffs for any conduct, but fail to give them
fair warning that any such conduct woul d be i nperm ssi bl e, anot her
area where the doctrine is used. Id. Further, the source of

vagueness that the plaintiffs purport to identify raises no
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concerns about excessive discretion that could be used in a
di scrimnatory manner. See id. at 94.

The plaintiffs' void-for-vagueness clains are not nade
any nore nmeritorious by the fact that when plaintiff Torres refused
to vacate his office on Charriez' request, Charriez had Torres
i ndicted for a clainmed m sdenmeanor charge of usurping the position
of Chairman (he was acquitted) and a felony charge of illegally
retaining governnment property and docunments (the charge was
promptly dism ssed). Torres was not arrested under Law 94 but
under Puerto Rico's crimnal |aws.

B. dains Against |Individual Defendants for Danmages

By contrast with the claimfor injunctive or declaratory
relief as to the constitutionality of the statute, the clains
agai nst the individual defendants for danages are subject to the
doctrines of legislative and qualified inmunity.

1. Signing of Law 94 By Governor

A state legislature (and for these purposes Puerto Rico
is treated as a state) enjoys conmmon law inmunity for its
| egi slative acts, an inmmnity simlar to that accorded nenbers of

Congress under the Speech or Debate d ause. Suprene Court .

Consuners Union of the United States, Inc., 446 U S. 719, 732

(1980). The question we are faced with here is extension of this
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doctrine to the executive who signs legislation, thus making it
| aw. ®

Al though no legislators are nanmed as defendants, the
plaintiffs bring a claim against Governor Calderén for having
signed Law 94. The Suprene Court has held that "officials outside
the legislative branch are entitled to legislative imunity when

they performlegislative functions.” Bogan v. Scott-Harris, 523

US 44, 55 (1998). The Suprene Court of a state is entitled to
| egislative immnity when its nenbers act in alegislative capacity

to pronmul gate a State Bar Code. Consuners Union, 446 U.S. at 734.

As well, the President acts legislatively when he approves or
vetoes bills passed by Congress. See Bogan, 523 U S. at 55; cf.

Edwards v. United States, 286 U S. 482, 490 (1932) (noting "the

| egi sl ati ve character of the President's function in approving or
di sapproving bills"). Likew se, a governor who signs into |aw or
vetoes | egislation passed by the legislature is also entitled to

absolute immunity for that act. Wnen's Energency Network v. Bush,

8 The district court held that "Law 94 being cl assified as
[a] legislative act by its nature, [the Governor's] signingit into
law is protected by absolute legislative imunity and all clains
against her stemming fromthis act nust be dismssed." Torres-
Ri vera, 328 F. Supp. 2d at 243. W understand the court to have
held only that the signing of Law 94 was protected by |egislative
immunity. The court later held that any actions by the defendants
were protected by qualified immunity "insofar as they were carried
out in accordance with or for the inplenentation of Law 94." 1d.
at 244. The plaintiffs m sapprehend the ruling when they argue
that the district court held that the Governor's inplenentation of
the | aw was covered by legislative imunity.
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323 F. 3d 937, 950 (11th GCir. 2003) ("Under the doctrine of absol ute
| egi slative i Mmmunity, a governor cannot be sued for signing a bil

into law."); cf. Smiley v. Holm 285 U S. 355 372-73 (1932)

(recogni zing a governor's signing or vetoing of a bill is a part of
the | egislative process).

The plaintiffs argue that this legislative imunity may
be abrogated if the enactnent of the | egislation was notivated by
imperm ssible intent. That argunent was expressly rejected by the
Supreme Court in Bogan, which extended absolute I|egislative
immunity from suit under 8 1983 to local legislators for their
| egislative activities. Bogan, 523 U.S. at 54. The Court held
that even where a jury found that constitutionally sheltered speech
was a substantial or notivating factor behind an ordi nance which
elimnated a city departnent with only one enpl oyee, the mayor and
head of the city council were absolutely imune from suit for
damages under legislative imunity. Id. The Court held that
bef ore one asked about the defendants' subjective intent there was
the "logically prior question of whether their acts were
| egislative.” 1d.

In the logically separate and prior inquiry as to whether

the acts are leqgislative, the only inquiry relevant in this case,

intent is not part of the analysis.® The Court instructed in

o O course, not everything a |l egislator does, even if done
regularly, is alegislative act, Doe v. MM Illan, 412 U S. 306, 313
(1973), and not all conduct relating to the | egislative process is
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Bogan: "Whether an act is legislative turns on the nature of the
act, rather than on the notive or intent of the official performng
it." 1d. The Court had little difficulty in concluding that the
ordinance at issue had all the hallmarks of traditiona
| egi sl ation:

The ordinance reflected a discretionary,

pol i cymaki ng deci si on i nplicating t he
budgetary priorities of the city and the
services t he city provi des to Its
constituents. Moreover, it involved the

termnation of a position, which, unlike the
hiring or firing of a particul ar enpl oyee, may
have prospective inplications that reach well
beyond the particul ar occupant of the office.
And the city council, in elimnating [the
department in which the plaintiff was the sole
enpl oyee], certainly governed "in a field
where legislators traditionally have power to
act."

Id. at 55-56 (quoting Tenney v. Brandhove, 341 U S. 367, 379

(1951)); see also Acevedo-Garcia v. Vera-Mnroig, 204 F.3d 1, 7-8

(1st Cir. 2000) (distinguishingthe |legislative activities in Bogan
from non-imuni zed adm nistrative decisions nade by officials
i npl ementing a layoff plan: the plan's procedures and criteria were
not observed; term nated enpl oyees were from one political party

and were replaced by enpl oyees fromthe other political party; and

a legislative act, see Gravel v. United States, 408 U S. 606, 620
(1972) (Legislative immunity did not extend to "privilege illegal
or unconstitutional conduct beyond that essential to foreclose
executive control of legislative speech or debate and associ at ed
matters such as voting and conmttee reports and proceedings.");
Powel | v. MCornack, 395 U. S. 486, 503 (1969).

-16-



there was evidence of political harassnment). Law 94 also has al
the hall marks of traditional |egislation.

Tenney is even nore explicit that there can be no inquiry
into legislative notive no matter how corrupt, for purposes of
8§ 1983 dammges liability, so long as the state legislature is
acting in traditional |egislative areas. Tenney, 341 U.S. at 377
("The cl aimof an unworthy purpose does not destroy the privilege
[of legislative immunity]. . . . [I]t [is] not consonant with our

schenme of government for a court to inquire into the notives of

legislators . . . ."). The sane is true of the act of a governor
in signing |egislation. The renedies are in the political
processes.

2. Cains Based on Actions By Executive to |Inplenent Law 94

The plaintiffs al so seek damages for the acti ons taken by
Gover nor Cal der6n, M randa- Rodri guez (Governor Cal derén's Chief of
Staff), and Charriez to inplenment the new |l egislation: the namng
of a new Chairman and new Comm ssioners, the notice to the
plaintiffs that their positions had been elimnated, and the
consequent term nation of their enpl oynent.

The actions by the executive officials (including the
governor) taken to inplenent l|egislation are not shielded by

| egi slative imunity. Under Scheur v. Rhodes, 416 U. S. 232 (1974),

t hese i npl enentation actions (as opposed to the governor's signing

the | aw) shoul d be eval uat ed under the qualified i munity doctrine,
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rather than under |legislative imunity. ld. at 247-48. The
district court properly did so.
This circuit usually evaluates qualified inmnity clains

under a three-part test. See, e.qg., Rverdale MIIls Corp. .

Pi npare, 392 F. 3d 55, 60-61 (1st Cr. 2004). The first part of the
test asks: "Taken in the light nost favorable to the party
asserting the injury, do the facts alleged show the officer's
conduct violated a constitutional right?" 1d. at 61 (internal
guotation nmarks omtted). In the second stage, the question is
"whether the right was clearly established at the tinme of the
al | eged violation such that a reasonabl e of ficer woul d be on notice
that his conduct was unlawful.” [d. (internal quotation marks and
alteration omtted). And in the |ast stage, we ask "whether a
reasonabl e officer, simlarly situated, would understand that the
chal l enged conduct violated the clearly established right at
issue." Id. (internal quotation marks onmitted).

As we ordinarily nmust do, we start first with the
guestion of whether the plaintiffs have stated a claim for

violation of the First Anendnent at all. See Saucier v. Katz, 533

U S 194, 201 (2001). W conclude they have not.
Under the plain |anguage of Law 94, the Governor was
entitled to appoint a Chairman of the Conm ssion. The First

Amendnent did not require the Governor to nmake her choice fromthe
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existing twenty-five Conmm ssioners. The same is true of the
appoi ntment of the other three Comm ssioners.

The claim concerning termnation of the plaintiffs
enpl oynment, on different facts, could cone out differently. If the
plaintiffs had argued that the defendants had sel ectively repl aced
sonme of the previous Conm ssioners, but not others, using political
affiliation as the criteria, the plaintiffs my have stated a

claim See Acevedo-Garcia, 204 F.3d at 10-11; Rutan, 497 U. S. at

65-66. But the plaintiffs have nade no such claim instead, the
pl eadi ngs show that all Conm ssioners were terninated on the sane
neutral principle: that Law 94 elinmnated the positions of all
twenty-five previ ous Conm ssi oners.

Whet her the articulated neutral principle -- that the
statute elimnated the positions -- is correct or not nay raise a
question of Puerto Rico law, but it does not state a First
Amendnent claim There is no claimbased on the First Amendnent
for disparate inpact based on the political affiliation doctrine
because "[i]t is in the nature of a change in admnistration that
job actions by the new party in power will have a di sparate inpact

on nenbers of the outgoing party."” Sanchez-lLopez v. Fuentes-

Pujols, 375 F.3d 121, 140 (1st Gr. 2004). To put it differently,
even if under Puerto Rico law the plaintiffs turn out to have sone

sort of tenure, they still have no First Anmendnent claim Al
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Comm ssioners' positions were elimnated on the basis that there
was no such tenure; therefore, there was no discrimnation.
IIT.
The judgnment of dismissal is affirmed. Appel | ees are

awar ded their costs on appeal .
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