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SELYA, Circuit Judge. Plaintiff-appellee Air Line Pilots

Associ ati on (ALPA) brought this action under the Railway Labor Act
(RLA), 45 U.S.C. 88 151-188, seeking to enjoin the defendants from
engaging in what ALPA described as "a brazen and apparently
successful effort to destroy a union,"” Appellee's Br. at 3, by
transferring work from a unionized firm to its non-unionized
corporate sibling. A magistrate judge found that a major dispute
existed as that termis used in the jurisprudence of the RLA and
further found that the defendants had engaged in prohibited
conduct. He therefore reconmended the inposition of a prelimnary
injunction. The district court concurred and i ssued t he requested
i njunction. Concluding, as we do, that the court did not apply the
correct |egal standards, we vacate the injunction and remand for
further proceedi ngs consistent with this opinion.
I. THE STATUTORY SCHEME

When Congress envisioned a need to create a separate
| abor reginme for railroads in order to mtigate the potential for
di sruption of interstate travel and transportation of goods, it

concei ved the RLA. See Detroit & Toledo Shore Line R R Co. V.

United Transp. Union, 396 U S. 142, 148-49 (1969). It subsequently
extended this regine to the airline industry. See Act of April 10,
1936, 49 Stat. 1189. The RLA now regulates the relationship

bet ween | abor and managenent in both industries.



The RLA evinces a strong preference for alternative
di spute resolution and sharply limts judicial involvenent in | abor

disputes. See Tex. & New Oleans R R Co. v. Bhd. of Ry. & S. S

Clerks, 281 U S. 548, 562-65 (1930). One manifestation of this
bias is that, to the extent any such dispute involves the
interpretation of an existing collective bargaining agreenent
(CBA), it nmust be submitted to binding arbitration. See 45 U.S.C.

8§ 184; see also Consol. Rail Corp. v. Ry. Labor Execs.' Ass'n, 491

U S. 299, 303-04 (1989) (Conrail). Even when a di spute goes beyond
the paraneters of the CBA, the RLA requires union and managenent to
engage in an el aborate set of nediation procedures. See 45 U.S.C
88 155, 183. Wiile this pavane is in progress, both parties nust
mai ntain the status quo ante concerning rates of pay, working
conditions, and the like. Conrail, 491 U S at 302-03. Only at
t he concl usion of the nmediation process nmay the parties resort to
self-help. [Id. at 303.

The Suprenme Court has denom nated disputes that touch

upon the proper interpretation of a CBA as "mnor," and has nade it
pellucid that courts have no jurisdiction in such cases. Elqgin,

Joliet & E. Ry. Co. v. Burley, 325 U.S. 711, 723-24 (1945). A

di spute is considered mnor whenever the challenged conduct is
"arguably justified" either by the text and negotiating history of
the CBA or by the past practices of the parties. Conrail, 491 U S

at 307. Disputes falling outside the purviewof the CBA are terned



"major." Burley, 325 U S. at 723-24. In such cases, a federa
court may enjoin the parties to maintain the status quo while the
RLA's medi ati on process is ongoing. Conrail, 491 U S. at 303
Once the nedi ati on procedures have concl uded, the court nust vacate
any injunction. See id.

The RLA contenpl ates the exi stence of two ot her types of
di sputes. A representational dispute involves a union's claimto

be the | awful representative of certain enployees. Air Line Pilots

Ass'n, Int'l v. Tex. Int'l Airlines, Inc., 656 F.2d 16, 19 (2d Cr.

1981). In those cases, decisional authority is vested in the
Nat i onal Medi ation Board. 45 U.S.C. 8 152, Ninth. Courts have no
jurisdiction to adjudicate representational disputes involving

railroads or airlines. See Tex. Int'l, 656 F.2d at 19.

Anot her type of dispute concerns allegations that an
enpl oyer's conduct interferes with enployees' rights to organize
and desi gnate an excl usive bargai ning agent. Such organi zati ona
di sputes inplicate 45 U S.C 8§ 152, Third and Fourth. Those
provi sions bar covered enployers from neddling in, coercing, or
unduly influencing enployees' representational choices and from

interfering with the right to unionize. Atlas Air, Inc. v. Ar

Line Pilots Ass'n, 232 F. 3d 218, 224 (D.C. Gr. 2000). 1In contrast

to other species of RLA cases, the courts have jurisdiction to
deci de certain questions concerning these statutory rights. See,

e.qg., Ry. Labor Execs.' Ass'n v. Boston & Me. Corp., 808 F.2d 150,




157 (1st Cir. 1986). |If a court finds a statutory violation, it

may issue injunctive relief. See, e.qg., 1d. at 158-59. Such

relief is appropriate primarily in precertification disputes
regardi ng enpl oyees' choice of union representatives and

participation in the collective bargai ning process. See TWA, Inc.

V. Indep. Fed'n of Flight Attendants, 489 U. S. 426, 440-41 (1989).

W have, however, contenpl ated that postcertificationrelief may be

appropriate in extrenely limted circunstances. See Wghtnan v.

Springfield Terminal Ry. Co., 100 F.3d 228, 234 (1st G r. 1996)

(di ctum.
II. THE CASE AT BAR

In 1999, «@ilford Transportation |Industries, Inc.
(Quilford) forned a whol | y-owned subsi di ary, Pan American Airlines,
Inc. (PAA), as a repository for the acquired assets of a bankrupt
airline. PAA placed those assets in a wholly-owned subsidiary, Pan
American Airways Corp. (Pan An), which began offering comrercial
airline service aboard a fleet of |eased Boeing 727 jet aircraft.
Over tine, Pan Am s service graduated from charter flights to
schedul ed flights originating at airports on the East Coast and in
t he Cari bbean.

Fromthe begi nning, Pan Anmis airplanes were fl own by the
pilot force of its bankrupt predecessor. Pan Am and the pilots'
union —ALPA —entered into a CBA on Novenber 15, 1999. At its

hi gh poi nt, Pan Amenpl oyed approxi mately ninety pilots. The skies



were not friendly, however, and by August of 2004 that nunber had
shrunk to thirty.

Fi nances explain this reduction in force. The record
shows that Pan Am lost tens of mllions of dollars over
approximtely five years. These losses took a toll, and Pan Am
i nformed federal regulators in June of 2004 that it woul d cease al
flight operations on Cctober 31, 2004. Pan Am hewed to that |ine
and is nowin the process of winding up its affairs.

There is, however, nore to the story. In 1999, PAA
formed a second whol | y- owned subsi di ary, Boston-Mi ne Ai rways Cor p.
(Boston- Maine). Boston-Miine, a commercial airline, enploys only
non-union pilots. Initially, it operated a fleet of small aircraft
that i ncluded two CASA-212 turboprop cargo planes and ten Jet stream
3100 ni net een-seat passenger aircraft.

Bost on- Mai ne had higher aspirations and, in 2002, it
applied to the United States Departnment of Transportation and the
Federal Aviation Adm nistration (FAA) for permission to fly Boeing
727 aircraft. Despite ALPA's vigorous opposition, the federa
regul ators approved the application. Boston-Mine began operating
727s in comercial service in the summer of 2004 and Pan Am
thereafter contracted with Boston-Maine to fly certain Pan Am

routes. That nove triggered the comencenent of the instant



action. In its conplaint, filed on Septenber 1, 2004,! ALPA
al l eged that Boston-Miine's devel opnent of the capacity to fly
727s, coupled wth its subsequent contracting with Pan Am
(resulting in the transfer of certain work from Pan Amto Boston-
Mai ne), contravened both the CBA and the wunionized pilots'
statutory rights.

Si mul t aneous with the filing of its conplaint, ALPA noved
for tenporary and prelimnary injunctive relief seeking, inter
alia, to prohibit Boston-Maine from operating large aircraft
(including 727s) in conmercial service while ALPA and Pan Am
negoti ated changes to the CBA. The district court referred the
notion to a magi strate judge. See 28 U.S.C. § 636(b)(1)(B); Fed.
R Gv. P. 72(b). Following a two-day evidentiary hearing, the
magi strate judge recomrended that the court characterize the
di spute as nmjor, reasoning that Pan Am and Bost on- Mai ne shoul d be
treated as a single entity and that the CBA coul d not plausibly be
interpreted to justify Pan Amis use of Boston-Maine to operate
flights that otherw se would be flown by ALPA-represented pilots.
The nmagistrate judge also reconmmended a finding that Pan Am and
Bost on- Mai ne had violated the unionized pilots' statutory rights
because the attenpted creation of a parallel 727 operation

constituted an effort to interfere with the statutorily protected

IALPA naned Quil ford, Boston-Mi ne, and Pan Am as def endants,
but not PAA. The omission is fribbling, and nothing turns on it.

7



right to union representation. See Air Line Pilots Ass'n, Int'l v.

GQuilford Transp. Indus., Inc., No. 04-331, 2004 W. 2203570 (D. N. H

Sept. 17, 2004).
The district court spurned the defendants' tinely
objections and adopted the mmgistrate judge's report "in its

entirety."2 Air Line Pilots Ass'n, Int'l v. Gilford Transp.

Indus., Inc., No. 04-331, 2004 W 2318478, at *12 (D.N.H OCct. 13,

2004). On the sane date, the court issued a prelimnary injunction
ordering the defendants

1. To restore to the status quo rates
of pay, rules and working conditions of the
Pan Am flight crew nmenbers as they existed on
July 15, 2004, including but not limted to,
al | those enbodied in the collective
bar gai ni ng agreenent between Pan Am and ALPA,
until all required bargaining, nediation and
di spute resolution procedures of the Railway
Labor Act are exhausted.

2. To refrain fromusi ng Bost on- Mi ne,
or any other affiliated operation, to operate
[ Boei ng] -727s or any other large jet aircraft
in service traditionally performed by Pan Am
and that Pan Amis capabl e of perform ng.

3. To refrain from transferring to
Boston-Maine any aircraft from the Pan Am
certificate to the Boston-Miine certificate.
Two days | ater, the district court rebuffed the defendants' notion

for a stay.

2l nasnuch as the district judge adopted the findings of the
magi strate judge, we take an institutional view and refer to those
findings as the findings of the district court.
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The defendants pronptly brought this interlocutory
appeal, see 28 U S.C. 8§ 1292(a)(1), and requested an appellate
stay. W denied that request on Cctober 22, 2004, but expedited
t he appeal . Following briefing and oral argunent, we took the
matt er under advi senent on Decenber 7, 2004.

III. STANDARD OF REVIEW
W reviewthe district court's issuance of a prelimnary

i njunction for abuse of discretion. Charlesbank Equity Fund Il v.

Blinds to Go, Inc., 370 F.3d 151, 158 (1st Cr. 2004). In doing

S0, we exercise de novo review as to the |l ower court's concl usi ons
of law, while accepting its findings of fact to the extent that

those findings are not clearly erroneous. Bl (a)ck Tea Soc'y V.

Gty of Boston, 378 F.3d 8, 11 (1st G r. 2004).

Whet her a prelimnary injunction should issue usually
depends upon a nedl ey of four factors:

(1) the likelihood of success on the nerits;
(2) the potential for irreparable harmif the
injunction is denied; (3) the balance of
rel evant inpositions, i.e., the hardship to
the nonnovant if enjoined as contrasted with
the hardship to the novant if no injunction
i ssues; and (4) the effect (if any) of the
court's ruling on the public interest.

Ross-Si nons of Warwick, Inc. v. Baccarat, Inc., 102 F.3d 12, 15

(st Cir. 1996). Although the district court nust consider al
four factors, "[t]he sine qua non of this four-part inquiry is
I'i keli hood of success on the nerits; if the noving party cannot

denonstrate that he is likely to succeed in his quest, the



remai ning factors become matters of idle curiosity.” New Conm

Wreless Servs., Inc. v. SprintCom Inc., 287 F.3d 1, 9 (1st G

2002) .

ALPA argues that this four-part inquiry does not apply in
full flower to disputes under the RLA and, specifically, that a
showing of irreparable harm is not a condition precedent to
prelimnary injunctive relief in such cases. This argunent rests

on Suprene Court dictum See Conrail, 491 U. S. at 303 ("The

district courts have subject-matter jurisdiction to enjoin a
violation of the status quo pending conpletion of the required
procedur es, wi thout the customary showing of i rreparabl e
injury.").® Sone courts have given full allegiance to this dictum

See, e.q., CSX Transp., Inc. v. Bhd. of Mint. of Way Enpl oyees,

327 F.3d 1309, 1320 (11th Gr. 2003); United Transp. Union v.

Kansas Gty So. Ry. Co., 172 F.3d 582, 585 (8th Cir. 1999). This
court, however, has held, post-Conrail, that the Norris-LaGuardi a

Act applies to injunctions issued under the RLA, Int'l Ass'n of

Machinists v. E. Airlines, Inc., 925 F.2d 6, 9 (1st Gr. 1991), and

that statute explicitly requires a showing of irreparable injury,
see 29 U S C 8§ 107 (limting jurisdiction to issue injunctive
relief in cases growi ng out of |abor disputes to those involving a

threat of "substantial and irreparable injury").

]It is unclear whether the Court's dictum referred to all
i njunctions issued under the RLA or nerely to status quo
i njunctions issued in the context of major disputes.
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We find it unnecessary to resolve this apparent tension
today. In the last analysis, this appeal turns on the likelihood
of success, so we leave for another tine the extent to which a
showing of irreparable harm is a necessary precondition for
prelimnary injunctive relief under the RLA
IV. ANALYSIS

Al t hough ALPA has lunped its grievances together, we
think it is useful to envision the chall enged conduct as conpri si ng
two practices: contracting out and diversion of business. By
contracting out, we nean Pan Anis contracting with Boston-Miine to
fly certain Pan Amflights after Boston-Mii ne had devel oped a | arge
aircraft service. By diversion of business, we nean Pan Ams
decision to cease all operations while Boston-Miine, having
devel oped a large aircraft service, continues to fly 727s over at
| east sonme of Pan Amis wonted routes. W address these practices
sequentially. Before doing so, however, we pause to nention the
doctrine of corporate veil-piercing.

A. Veil-Piercing.

ALPA suggests that the corporate veils that separate
@Qui | ford, Pan Am and Boston-Mi ne shoul d be pierced and the three
conpanies treated as a single entity. ALPA s effort to franme the
di spute in these terns stens fromits overly expansive readi ng of

our decision in an earlier RLA case, nanely, Brotherhood of

Loconoti ve Engineers v. Springfield Term nal Railway Co., 210 F. 3d

11



18 (1st Cr. 2000). Although we deened it prudent there to make a
veil-piercing inquiry, see id. at 25-33, such an inquiry will be
superfluous in many (perhaps nost) RLA cases. W explain briefly.

| f a conpany has two heal t hy subsi di ari es —one uni oni zed
and one not —an attenpt to shift work from the former to the
| atter coul d, dependi ng upon the terns of the CBA, raise a contract
di sput e susceptible to arbitration. Such a di spute woul d be beyond
the reach of our jurisdiction and, thus, no judicial inquiry —
vei |l -piercing or otherwi se —woul d be necessary.

O course, the diversion of work from a unionized
subsidiary to a non-uni on one al so m ght constitute a maj or di spute
(if, say, the matter were not addressed by either the terns of the
CBA or prior custom and usage between the parties). In that case
the nediation processes of the RLA would conme into play. Thi s
scenario, |like the first scenario, does not engender any need for
a veil-piercing analysis; the appropriate inquiry is sinply a
matter of whether the two subsidiaries are comonly owned. See

Textile Workers Union v. Darlington Mg. Co., 380 U S. 263, 275-76

(1965); Burlington NN. R R Co. v. United Transp. Union, 862 F.3d

1266, 1275 (7th G r. 1988).

We do not wish to paint with too broad a brush. Wile a
separate veil-piercing analysis will prove unnecessary in many
cases, we recognize that, in certain situations, such an analysis

may be appropriate. That woul d i ncl ude, for exanple, situations in

12



whi ch an enpl oyer attenpts to use a dummy corporation to avoid its

col l ectively bargai ned obligations. See, e.qg., NNRBv. W D xie

Enters., Inc., 190 F. 3d 1191, 1194 (11th Gr. 1999) (applying this

principle in a National Labor Relations Act (NLRA) case); NLRB v.

Hosp. San Rafael, Inc., 42 F.3d 45, 50-53 (1st GCr. 1994)

(simlar).

Here, however, ALPA has nade no allegation that either
Pan Amor Boston-Maine is a sham and the facts in the record belie
any such possibility. Accordi ngly, we can eschew any detail ed
veil -piercing discussion in this case. Instead, we enulate the
Suprene Court's approach and accept that Quilford, Pan Am and
Bost on- Mai ne are comonly controlled and that Pan Am nay not use
its corporate affiliates as a nmeans of evading its obligations

under either the CBA or the RLA. See Springfield Term nal, 210

F.3d at 29-30, 32 n.7.

B. Contracting Out.

Wth respect to contracting out, the first step in our
analysis is to determine what type of dispute is at issue. The
rel evant facts are largely uncontroverted. By August of 2004, the
FAA had grant ed Boston-Mine authority to operate up to three | arge
aircraft. Pursuant to that authorization, Boston-Mine had begun
operating one Boeing 727 and Pan Am had begun contracting wth
Boston- Maine to undertake sone scheduled Pan Am flights. The

threshold question is whether the controversy that erupted over

13



t hese events constitutes a najor or mnor dispute as those terns
are used in the lexicon of the RLA

The defendants maintain that the dispute is mnor because
their position is arguably justified by the ternms of the CBA. In
this regard, they enphasize the CBA' s "scope" clause, CBA § 1.B
which restricts the conduct of "all flying by and for the service
of the Conpany on aircraft owned or |eased by and for the Conpany
and utilizing the authority granted under the Conpany's operating
certificate" to "pilots whose nanmes appear on the Pilots' System
Seniority List."* Noting that the scope clause further provides
that, with exceptions not pertinent here, "the Conpany retains all
authority and rights to nanage its operations,” the defendants
argue that both the conduct of parallel flight operations by Pan
Amis corporate sibling and the subsequent contracting out are
al | owabl e.

The def endants find additi onal support for their position
in the bargaining that predated the CBA They point out that,
during the negotiations, ALPA unsuccessfully proposed broad
| anguage for the scope clause —I|anguage that, at |east arguably,
woul d have prevented Pan Am s corporate affiliates fromdevel opi ng
parall el businesses. Because courts look to the parties
bargaining history for help in determ ning whether a given di spute

IS maj or or mnor, see Transp.-Comm Enpl oyees Union v. Union Pac.

4" Conmpany" is defined el sewhere in the CBA as nmeani ng Pan Am
14



RR Co., 385 US. 157, 160-61 (1966); Bhd. of Miint. of Wy

Enpl oyees v. Atchison, Topeka & Santa Fe Ry. Co., 138 F.3d 635,

640-41 (7th Gr. 1997), the defendants view this track record as
strengt heni ng their hand.

In addition to arguing that ALPA bargai ned away any
restriction on the defendants' right to engage in parallel service
through affiliated airlines, the defendants al so assert that the
CBA explicitly authorizes Pan Am to contract with others to fly
scheduled Pan Am flights. This assertion rests primarily on
section 1.B.2 of the CBA, which provides that Pan Am "may enter
into aircraft interchange agreenents with other carriers if such
I nt erchange agreenents do not result in the furlough of any of the
Conmpany's pilots.” The defendants clai mthat ALPA was aware of Pan
AmMs interest in contracting with Boston-Maine prior to the
execution of the CBA, that this history infornms the text of section
1. B. 2 and makes neani ngful the absence of any express prohibition
on contracting with corporate affiliates; and that, since the
contracting out did not result in furloughing any Pan Am pilots
(al though the pilots were, of course, scheduled for fewer hours),
it was fully in accord with section 1.B. 2.

Finally, the defendants conjoin the scope clause and
section 1.B.2 and asseverate that the conbination anply satisfies
the conpany's nopdest burden  of denonstrating that its

interpretation of the CBAis arguably justified. See Conrail, 491

15



US at 307 (holding that the conpany's burden to establish
exclusive arbitral jurisdictionis "relatively light").

For its part, ALPA derides this focus on the | anguage and
history of the CBA It contends that, regardless of those
features, the RLA itself prohibits Boston-Maine from either
expanding into large aircraft service or entering into contracts to
operate any Pan Amflights. As a fallback, ALPA raises the deci bel
| evel and declains that the CBA, notwi thstanding its | anguage and
hi story, cannot in good conscience be interpreted to "authorize the
massi ve unilateral transfer of work to [a] non-union alter-ego,
resulting in the abrogation of all RLA rights of the Pan Am
pilots.” Appellee's Br. at 10. W use ALPA' s contentions to frane
t he issue.

ALPA's statutory argunent relies principally on our

decision in Springfield Term nal . ALPA reads that case to stand

for the proposition that —irrespective of either the | anguage in
or the history behind a CBA —an enpl oyer subject to the RLA nmay
never use a commonly owned non-union affiliate to performwork of

the type traditionally perforned by union nenbers. See Springfield

Termnal, 210 F.3d at 33 ("[EJ]ven the loss of conpletely new
busi ness, never perfornmed by the uni ons, may be consi dered a change
in the working conditions if the unions traditionally perfornmed
work of this type." (citation and internal quotation marks

omtted)). Cdinging tothis thesis, ALPA accuses the defendants of

16



contraveni ng the RLA sinply by expandi ng Bost on- Mai ne' s operations
to include 727 service (and, thus, performng work traditionally
done by Pan Ami s unionized pilots).

W agree that an enployer sonetinmes may create a nmmjor

di spute by transferring work the union already has been doing.

See, e.qg., id. at 31-32. So too an enpl oyer sonetinmes nay create
a maj or dispute by shifting newwork to a corporate affiliate. 1d.
at 33 (dictum. But "sonetines" is the operative word. The

essence of any dispute under the RLA derives fromthe particul ar

rel ati onship of the parties, see Shore Line, 396 U S. at 152-54;

Union Pac., 157 U. S. at 161, and Springfield Term nal did not |ay

down a blanket rule applicable in every case or in al

ci rcunstances. Context is of paranount inportance: the transfer
of existing work or of new work opportunities gives rise to a major
di spute only if the union can be said to have had an exclusive

right to the work. See United Transp. Union v. Gateway W Ry. Co.,

78 F.3d 1208, 1215-16 (7th Cr. 1996). ALPA nmakes no such claim
The nost that its brief suggests —and that reading is a stretch —
is that because Boston-Maine previously had limted itself to
flying smaller aircraft, ALPA reasonably expected that all |arge
aircraft would be operated by Pan Am

At this stage of the proceedi ngs, that expectati on cannot
carry the day. Even if ALPA' s construct is objectively reasonable

(a matter on which we take no view), it is not so irresistible that

17



it overwhelns the defendants' contrary and otherw se plausible
interpretation of the existing CBA After all, if a dispute
i nvol ves two reasonable but conpeting interpretations of the
parties' rights under a CBA, the dispute is not mgjor. See M.

Cent. RR Co. v. United Transp. Union, 787 F.2d 780, 782 (1st G r.

1986) . In that event, both parties' positions are arguably
justified, so the dispute is mnor. GConrail, 491 U S. at 307.

ALPA also places Springfield Termnal at the head of a

line of RLA cases that found major disputes to exist when an
enpl oyer transferred work from a unioni zed conpany to a comonly

owned non-union affiliate. See, e.d., Springfield Term nal, 210

F.3d at 33; Burlington N., 862 F.2d at 1275-76; Butte, Anaconda &

Pac. Ry. Co. v. Bhd. of Loconotive Firenen, 268 F.2d 54, 59-60 (9th

Cr. 1959). Once again, context is critically inportant. \Wile
each of those cases involved the transfer of wunion work to a
nonuni oni zed subsi di ary, none of theminvolved an allegation that
an existing CBA explicitly authorized the transfer. The RLA does
not categorically pretermt all transfers of union work to non-
union affiliates, and we believe that the parties to a CBA are free
to contract around any prohibition against the transfer of union
work to non-union affiliates. The defendants have nmade a col orabl e

argunent that the parties in this case did just that.>

SALPA al so contends that the defendants' interpretation of the
CBA i s unreasonabl e (and, thus, not arguably justified) because it
woul d all ow Pan Amto abrogate the pilots' entire panoply of RLA-

18



To sum up, the defendants plausibly assert that the
parties authorized an arrangenent, nenorialized in the CBA to
allow Pan Amis corporate affiliates to operate large aircraft
al ongsi de Pan Am and, subject to certain carefully circunscribed
conditions, to contract with other airlines (including Boston-
Mai ne) to operate sonme of Pan Amis schedul ed flights. Because such
an interpretation of the CBAis neither obviously insubstantial nor
barred by the RLA, the "contracting out" dispute between ALPA and
the defendants is mnor. It follows inexorably that arbitration
affords ALPA's sole avenue for relief with respect to this

practice. See, e.g., Nat'l R R Passenger Corp. v. Int'l Ass'n of

Machinists, 915 F.2d 43, 49 (1st Gr. 1990). Consequently, the
district court erred in predicating injunctive relief on this
ground. ©

C. Diversion of Business.

The second chal | enged practice concerns the defendants

decision to cl ose down Pan Amwhil e continuing 727 service through

protected rights. But ALPA gl osses over two points. First, the
CBA explicitly limts Pan Am s right to outsource work by providing
that such contracting is inpermssible if it brings about the
furl oughing of one or nore union pilots. Thus, the feared across-
t he-board usurpation of RLA-protected rights is wholly specul ative.
Second, as to contracting out, ALPA has shown only that Boston-
Mai ne operated a few Pan Amflights during the tinme frame preceding
the issuance of the prelimnary injunction.

°COf course, we cannot —and do not —deci de whether the CBA
actually permtted the defendants to engage in the challenged
conduct. As in any mnor dispute under the RLA, that judgnment is
for the arbitrator.
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the instrunentality of Boston-Miine. Building on the commonality
of ownership that |inks Pan Am and Boston- Mai ne, ALPA all eges that
the common owners engaged in a schene to release thenselves
entirely fromtheir collectively bargai ned obligations while stil
retaining Pan Anmis core business under the Boston-Mine | abel
ALPA insists that, at a mninum this conduct presents a major
di spute and that, alternatively, it violates the "organi zati onal
rights" protections of the RLA, 45 U. S.C. 8§ 152, Third and Fourth
(i ndependent of any question of contractual breach).

We first consider whether a major dispute exists. Had
Pan Amremai ned i n busi ness but engaged in a whol esal e transfer of
the work of its unionized pilots to Boston-Miine, that audacity
m ght well have fonented a major dispute. Al t hough we found
pl ausi bl e the defendants' argunent that the CBA all owed Pan Amto
contract out sone flights, see supra Part IV(B), we doubt that the
CBA reasonably can be interpreted to give Pan Am carte blanche to
contract out all flights.

Here, however, Pan Am has gone out of business. That
fact is crucial to the proper analysis of the issues before us.
The Suprene Court has held squarely that decisions to go out of
busi ness are "so peculiarly matters of managenent prerogative that

they [will] never constitute violations" of the RLA. Pittsburgh &

Lake Erie R R Co. v. Ry. Labor Execs.' Ass'n, 491 U. S. 490, 507
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(1989) (quoting Textile Whrkers, 380 U S. at 269).7 Although such

deci si ons profoundly affect workers, conpani es cannot be forced to
stunble along on life support contrary to the interests of their
sharehol ders. Thus, the continued exi stence of a conpany is sinply
not anong the constellation of issues on which an enployer is
obliged to bargain.® |d. at 5009.

In the instant case, there is a twist: although Pan Am
had announced its intention to go out of business prior to the
commencenent of this suit (and has since done so), the defendants
i nterl ocked managenent deci ded t hat Bost on- Mai ne shoul d continue to
fly. Managenent apparently intends that Boston-Maine wll take
over at least sone of Pan Amis forner business (the extent is
uncl ear, partially because the |ower court's injunction precluded

any such activity). Thus, the question reduces to whether a non-

‘Qur dissenting brother suggests that the defendants have
forfeited any argunent based on Pittsburgh & lLake Erie by not
citing that case to the district court or in their opening brief on
appeal . He confuses the maki ng of an argunment with the citation of
a case. Although the defendants did not cite Pittsburgh & Lake
Erie until their reply brief, they have —from the begi nning of
this case — made the argunent that because Pan Am went out of
business entirely, no transfer of work took place. Therefore
there is no procedural barrier to our consideration of this
ar gunent .

8That an enployer has no obligation to bargain over the
decision to go out of business does not nmean that it has no
obligation to bargain over the effects of that decision. To the
contrary, the RLA requires enployers to bargain over those effects
if the union seasonably requests such bargai ning. Pittsburgh &
Lake Erie, 491 U S. at 512. The union nay not, however, | everage
that obligation into a neans of delaying or otherw se inpeding
managenent's decision to shutter the shop. 1d.
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uni on corporate affiliate may, when a unionized carrier closes its
doors, assunme portions of the latter's business portfolio wthout
either triggering a major dispute or violating the RLA

ALPA seeks to avoid a direct answer to this question

insisting that the rule of Pittsburgh & Lake Erie is inapplicable

to this case because the defendants shut down only part of their
aggregat e business (i.e., they permanently grounded Pan Ambut kept
Bost on- Mai ne al oft). The wunion's position is incorrect. In

Textile Workers, an NLRA case heavily relied upon by the Pittsburgh

& Lake Erie Court, the defendant ran a nunber of manufacturing

operations as separate subsidiaries. After workers at one plant
voted to unionize, managenent |iquidated that subsidiary while
all owi ng other subsidiaries in the sane |ine of business to remain

active. Textile Wrkers, 380 U S. at 265-67. Although the Court

| eft open the possibility that closing the unionized plant m ght be
consi dered an unfair |abor practice if it were done for the primry
purpose of intimdating enployees at other comonly owned
facilities, id. at 275-76, it never suggested that the right to
cease operations without first bargaining with the union depended
on managenent's willingness to halt simlar operations in other
parts of the corporate enpire. Simlarly, the dissent's effort to

di stinguish Pittsburgh & Lake Erie on the ground that the sal e of

assets in that case was between wunrelated corporations is
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unavai l i ng. Al though the conpani es there were unrel ated, the Court
never suggested that anything turned on that fact.

The case law reflects the ubiquity of the Pittsburgh &

Lake Erie doctrine and its applicability under the RLA. Nunerous
cases hold that a railroad owning multiple lines may sell sone and
keep others in operation without triggering bargai ning obligations

under the RLA. See, e.q., Ry. Labor Execs.' Ass'n v. CSX Transp.,

Inc., 938 F.2d 224, 229 (D.C. Cir. 1991); Chi. & NW Transp. Co.

v. Ry. Labor Execs.' Ass'n, 908 F.2d 144, 152, 155 (7th Cr. 1990).

Thus, we find the teachings of Pittsburgh & Lake Erie fully

applicable to this case.

Pittsburgh & Lake Eri e does not, however, address what —

I f any —restrictions devolve upon surviving corporate affiliates
after a unionized carrier shuts its doors. W conclude that, as
|l ong as the unionized conpany actually term nates operations and
woul d have done so regardl ess of the availability of a non-union
affiliate as a vehicle for picking up the pieces of its abandoned
busi ness, the RLA itself creates no restrictions either on the
conmpany that is going out of business or on the affiliate that is
seeking to sal vage the defunct conpany's operations.

Qur starting point remains the Supreme Court's hol ding
that a conpany may cease its operations for any reason or no reason
without triggering an obligation to bargain. That is, the

continued existence of the conpany — and by extension the union
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menbers' jobs —sinply is not guaranteed by the RLA. Pittsburgh &

Lake Erie, 491 U S at 5009. And since closing is nanagenent's
prerogative, it would nmake little sense to condition the exercise
of that prerogative on nanagenent's commtnent to refrain from
engaging in simlar businesses in the future. For exanple, if Pan
Am closed and its owners subsequently decided to start a new
airline fromscratch, we do not see howthe RLA woul d precl ude t hem
fromthe attenpt. Conceptually, it should not ordinarily make a
difference that nmanagenent is continuing to pursue simlar
operations through existing, rather than new, businesses.

On balance, this rule serves the interests of al
concerned. If an airline is going under, it benefits no one to
prevent an affiliated corporation fromassunmng all or part of its
busi ness. Rather than insisting that the baby be throwm out with
the bath water, it nmakes sense to allow affiliates to continue
t hose aspects of the closed corporation's business that they deem
viable, thereby mintaining sone jobs, continuing services
beneficial to the public, and recoupi ng sone profit for the owners.

It mght be feared that such a rule will create an
i ncentive for managenent to cut and run rather than trying to nake
a go of a struggling business, and that, if this occurs, it wll
lead to the loss of wunion jobs. For that argument to prevail,
however, it woul d be necessary for uni on nmenbers to have sone ri ght

under the RLA to insist that managenent try to nake a go of a
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uni oni zed busi ness. But as we have poi nted out, union nenbers have

no such right. See Pittsburgh & lLake Erie, 491 U S at 509

("Absent statutory direction to the contrary, the decision of a
rail road enpl oyer to go out of business and consequently to reduce
to zero the nunber of available jobs is not a change in the
conditions of enploynent . . . ."). Because enpl oyees have no
right to force a conpany to remain in business, they |ose nothing
when, after the conpany fails, an affiliated conpany absorbs sone
(or perhaps all) of the closed conmpany's business operations.
Assum ng that the CBA neither authorizes nor forbids the
transfer, an exception to this general rule mght arise when the
conmpany goi ng out of business does so for the explicit purpose of
transferring its unionized operations to an affiliated corporation
wi thout any union ties. Although there exists little law on the
issue and the Suprenme Court has shown itself fairly hostile to
applying the RLAto run-of-the-m || busi ness cl osures, we hol d t hat
a union mght have an arguable claim worthy of nediation if a
conpany that closes its doors would not have done so but for the
opportunity to transfer its unionized operations to a non-union
affiliate. Simlarly, if acarrier is to avail itself of the rule

of Pittsburgh & Lake Erie, it may not engage in a shell gane —a

series of paper transactions that have the effect of wi nding up the
busi ness as a technical matter while managenent then resunes the

sane business in a different corporate guise. For exanple, we
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think it obvious that the owner of a unionized airline could not
forma new corporation, sell all the assets of the airline to the
new cor poration, and continue to operate the airline unfettered by

the CBA. Cf. Southport PetroleumCo. v. NLRB, 315 U.S. 100, 105-06

(1942) (holding, in an NLRA case, that a conmpany may not avoid its
obligations under a CBA by a paper liquidation and sale of assets
when the transaction is a sham and the owners retained control of

the business); J. Vallery Elec., Inc. v. NLRB, 337 F. 3d 446, 450-51

(5th Gir. 2003) (simlar). Indeed, such facts could well give rise
not only to a mmjor dispute but also to a mninor one.

Still, when an enpl oyer shuts down entirely but continues
sim | ar business operations through a corporate affiliate, judicial
inquiry is quite limted. That inquiry is properly focused not on
whet her the enpl oyer can in sone sense be said to have transferred
union work to the surviving affiliate, but, rather, on whether the
enpl oyer itself went out of business so that its union work could
be transferred to its ununionized affiliate. If there is no
subterfuge, the closureis in fact legitinmate and conplete, and t he
answer to this question is in the negative, then the decision to
close falls outside the anbit of bargainable disputes under the

RLA. °

e caution that in determining whether the wunionized
enpl oyer's business justification is a shamand that it shut down
solely for the purpose of avoiding the CBA evidence of generalized
uni on ani nus, though perhaps relevant, is insufficient to establish
an unl awf ul schene. The uni on nust show that the specific decision
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In this case, nothing in the record points to such an
artifice. The undisputed evidence is that Pan Amwas | osi ng noney
hand over fist; that the conpany surrendered its operating
certificate to the FAA, that it is no | onger serving custoners; and
that it took many of these actions after the district court had
enj oi ned Boston-Mai ne fromtaki ng on Pan Ami s routes. That Boston-
Mai ne still seeks to carry passengers over routes previously flown
by Pan Am does not change these facts. Accordingly, a finding of
a major dispute is not sustainable on the record as it now stands.
Though it seens a long shot, we think that the union should be
entitled to attenpt to denonstrate, on remand, that Pan Amwas shut
down only because it was possible to transfer its union-flown
routes to a non-union affiliate —and, if so, that a major dispute
was thereby created.

The di ssent insists that the foregoing anal ysis i s beside
t he point because the CBA contains a provision expressly limting
the defendants' rights in the event Pan Am closed. W disagree
that the CBA contains any such provision. The dissent relies on
the CBA section that authorized Pan Am while it was in business,
to contract with other carriers to operate certain flights, as | ong
as that contracting did not result in the furlough of any union

pilots. Nothing in that section purports to limt the rights of

to close was taken for the purpose of repudiating the CBA and
avoiding its strictures.
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affiliated conpanies to engage in large aircraft service shoul d Pan
Am cease operations. Moreover, the CBA nowhere addresses the
conpany's or the union's right in the event of a business closure.
G ven these facts the dissent's attenpt to read into the CBA an
explicit limtation on Pan Amis right to cease operations is
plainly inplausible. At the expense of carting coal to Newcastl e,
we add that even if an argunent could be nade for the dissent's
interpretation, that argunent woul d be far fromconcl usi ve and t hus
woul d, at best, create a m nor dispute under the RLA (in which case
no i njunction would be appropriate). Conrail, 491 U. S. at 304.
Havi ng established that ALPA has not net its burden of
showi ng the existence of a nmmjor dispute under the FLA, we turn
briefly to the union's argunent that the defendants' actions
I ndependently violated the pilots’ or gani zat i onal rights.
CGeneral ly speaking, 45 U S C. 8§ 152, Third and Fourth prohibit
carriers fromtaking actions designed to interfere with enpl oyees'
rights to organize and bargain collectively. The Suprene Court
enphasi zed this point in TWA, in which it held that once a union is
certified, enployees' rights under section 152, Third and Fourth
are narrowy circunscribed. 489 U S. at 440-41. The reason for
this limtation is that once a union has been certified,
represented enployees may avail thenselves of the other dispute
resol uti on processes created by the RLA. 1d. Mreover, because

judicial battles under section 152 are appropriately waged only in
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rare circunmstances, courts nust be careful to restrict their role
| est they encroach on the alternative dispute resol ution processes

that lie at the heart of the RLA. See id.; Waghtman, 100 F.3d at

234.

Al t hough enpl oyees' postcertification rights under
section 152 are quite limted, they are not nonexistent. In
Wghtman, we held that, after a union has been certified, an
enpl oyer may violate section 152 in the rare circunstance when the

enployer's actions constitute a fundanental attack on the
col l ective bargaining process or . . . a direct attenpt to destroy
a union.” 100 F.3d at 234. 1In an effort to squeeze through this
jurisdictional aperture, ALPA argues that the defendants' schene to
continue Pan Am s operations through the nmedium of Boston-Mii ne
constitutes a direct attenpt to destroy the union. By this, we
take ALPA to nean that the defendants have wholly repudi ated the
CBA and, thus, effectively "destroyed” the union.

ALPA m sunderstands the reach of section 152. For a
conpany's conduct to be actionable under that provision, it nust
sonehow interfere with the enployees' rights to organize or
bar gai n. TWA, 489 U.S. at 440-41. Thus, the Court in TWA
consi dered whether the airline's practice of retaining workers who
had stayed on the job during a strike rather than replacing them

wth nore senior persons who had participated in the strike

violated the union's right under the RLA to engage in self-help.
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Id. at 430-31. Although it ultimately ruled in favor of the
airline, the Court found this challenge to be justiciable because
it potentially affected the unionized enpl oyees' rights to engage
in collective self-help. See id. at 440-41. So too the court in

Denpsey v. Atchison, Topeka & Santa Fe Railway Co., 16 F.3d 832

(7th Gr. 1994), found that a union stated a clai munder section
152, Third and Fourth, by alleging that a side letter to a CBA
interfered with enpl oyees' rights to organi ze by coercing themto
join one union rather than another. [d. at 840-41.

Such situations are to be contrasted with those i nvol ving
violations of a CBA or even the repudiation thereof; those
situations ordinarily will not come within the anbit of section

152, Third and Fourth. See Boston & Me. Corp., 808 F.2d at 159-60

(suggesting that when resolution of a dispute requires
interpretation of a CBA, the dispute cannot be adjudicated as a
violation of statutory rights, but nust be resolved through the
RLA's other dispute resolution nechanisns). Wre the rule
ot herwi se, al nost any breach of a CBA coul d be recast as an affront
to the enployees' rights to bargain collectively. That result
plainly would be at odds with the RLA. See TWA, 489 U. S. at 441.

Stripped of rhetorical flourishes, the union's only
substantial allegationinthis caseis that the defendants viol ated
the CBA by transferring (or plotting to transfer) covered work to

an affiliated corporation. There is nothing to suggest that the
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def endants have sonehowtried to prevent the pilots fromorgani zi ng
or that they have erected obstacles to the pilots' ability to act
collectively. Nor is there any evidence of discrimnation agai nst
uni oni zed enpl oyees such as m ght suggest an effort to intimdate
others into boycotting the union. Accordingly, ALPA has failed to
state an actionabl e cl ai munder section 152, Third and Fourth. See

Bhd. of Loconotive Eng'rs v. Kansas City So. Ry. Co., 26 F.3d 787,

795-96 (8th Gr. 1994) (rejecting a claimunder § 152, Third and
Fourth when the chall enged action did not "overtly or inherently
di scourage union activities or discrimnate against those who
encourage such activities").

ALPA' s reliance on the decision in Ruby v. Taca Int'

Airlines, 439 F.2d 1359 (5th Gr. 1971), is mslaid. |In that case,
an airline attenpted to transfer unionized pilots fromNew Ol eans
to El Sal vador. The CBA would have been unenforceable in El
Sal vador, so the transfer woul d have resulted in a total abnegation
of the pilots' collectively bargained rights. 1d. at 1361. In
addition to finding a major dispute, the Fifth Crcuit concl uded
t hat section 152, Fourth prohibited the transfer. 1d. at 1363-64.

The Ruby decision long predates the Supreme Court's

decision in TWA, and that chronol ogy casts doubt upon its continued

1To be sure, the record contains sone testinony to the effect
t hat Pan Am had engaged in such activities in the past. But those
past actions are not the subject of ALPA's present chall enge and
have no bearing on whether the conduct at issue here constitutes a
violation of the pilots' organizational rights.
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vitality. In any event, there is a crucial distinction between
Ruby and this case. In Ruby, the airline's plan not only would
have rendered the CBA unenforceable but al so would have prevented
the pilots from engaging in future collective action. Her e,
however, the defendants' rearrangenents woul d have no effect on the
pilots' ability to engage in collective action on a going-forward
basi s.

ALPA nonet hel ess maintains that a dispute exists under
section 152, Third and Fourth because the union has no other
adequate renmedy. Specifically, ALPA suggests a judicial forumis
necessary because "[o]nly the courts, rather than arbitrators or
adm ni strative agenci es, have jurisdiction and authority to protect
enpl oyees' 'statutory' RLA organizational rights."” Appellee's Br.
at 48. This argunent is question begging at its worst. VWhile it
may be true that only courts have authority to adjudi cate di sputes

under section 152, Third and Fourth, see, e.q., Boston & Me. Corp.

808 F.2d at 157, there nust be a substantial dispute under those

provisions before a court may intervene. See Renneisen v. Am

Airlines, Inc., 990 F.2d 918, 922-23 (7th Gr. 1993). ALPA has

failed to denonstrate the exi stence of such a dispute.

At any rate, the union's other renedi es under the RLA are
fully adequate. If it is ultimtely determned that a nmgjor
di spute exists, the union will be entitled to an injunction

requiring the defendants to maintain the status quo while the
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parti es undertake the extra-judicial processes |imed in the RLA
Conrail, 491 U. S. at 303. |If mediation occurs and i s unsuccessful,
the union will have a right to engage in self-help. 1d.* And
conversely, if no nmmjor dispute exists, then (at least in this
case) the union will have no contractual rights to vindicate. See

Pittsburgh & Lake Erie, 491 U S. at 5009. This is the dispute

resol uti on process fashi oned by Congress and enbodi ed in the RLA
Courts do not have a roving wit to supplant it under the guise of
adj udicating "statutory rights.”™ Accordingly, section 152, Third
and Fourth, cannot provide a foundation for the district court's
i njunction.

The upshot is that the district court erred by
m sconceiving the proper inquiry and thus erred in its
determination that ALPA was likely to succeed on the nerits of its
cl ai ns. Because |ikelihood of success is a sine qua non to

prelimnary injunctive relief, Bl(a)ck Tea, 378 F.3d at 15, this

error requires that we vacate the district court's decree. W do
so, however, wthout prejudice to further proceedings in that
court. Although it seens doubtful that the union can succeed on

the record as it now stands, further devel opnments have occurred

I\We hasten to add that, under the RLA, a union nmay bargain for
terns that provide workers with a special prophylaxis in the event
that the enployer goes out of business. The CBA in this case
contains no such ternms. Additionally, a union may assert a right
to represent the enpl oyees who undertake transferred work and bring
any ensui ng representational dispute before the National Mdiation
Board. For whatever reason, ALPA thus far has eschewed that path.
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(e.g., Pan Ami s actual closing) and we think it just that the union
be gi ven an opportunity, should it so choose, to adduce additi onal
evi dence and attenpt to make out a w nning case.

D. The Bond Requirement.

There remains a | oose end. Section 7 of the Norris-
LaGuardia Act, 29 US C 8§ 107, applies in connection wth

i njunctions issued under the RLA. See E. Airlines, 925 F.2d at 9.

Under that statute, a party obtaining an injunction nust post an
undertaking "sufficient to reconpense those enjoined for any | oss,
expense, or damage caused by the inprovident or erroneous issuance
of such order or injunction, including all reasonable costs
(together with a reasonable attorney's fee) and expense of defense
agai nst the order." 29 U S.C § 107.

Here, the nisi prius court, as part of its order for
prelimnary injunctive relief, rejected the defendants' nore
extravagant damage submi ssions and required ALPA to post only a
$50, 000 bond. The defendants protest that the bond anpbunt is too

lowand invite us to i ncrease the anount retroactively. W decline

the invitation.

W need not pass upon the adequacy of the bond anount.
Even if a $50,000 bond was plainly inadequate to conpensate the
defendants for their anticipated damges and attorneys' fees —a
matter on which we take no view —we |ack authority to nodify the

district court's decision on the anmount of the bond retroactively.
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Once a court determnes the appropriate amount of an
i njunction bond, the plaintiff is free to decide that it is better
to forgo the injunction than to post the bond and risk |osing the
penal sum if the injunction is later deened to have been
i nprovidently issued. Retroactively increasing the anmount of a
bond woul d deprive the plaintiff of its right to nake that deci sion
on an inforned basis. Thus, it would be grossly unfair for us to
i ncrease the penal sumretroactively.'?
V. CONCLUSION

We need go no further. More than anything else, this
case illustrates that judicial renedies under the RLA are only
avai l abl e in special circunmstances. Whatever we nmay think of the
def endants' actions, our jurisdictionis severely |limted, and the
parties nmust live with the bargain that they struck in the CBA. On
remand, ALPA will have an opportunity to denonstrate, consistent
with this opinion, that the defendants have tried to evade those
obligations in an inpermssible manner. Failing that, the union

nmust take its grievances el sewhere.

Vacated and remanded for further proceedings consistent

with this opinion. Costs to appellants.

— Dissenting Opinion Follows —

2Nor is there any need, at this stage of the proceedings, to
dwell on the bond on a going-forward basis. The vacation of the
injunction elimnates the need for continuing the bond in effect.

35



CYR, Senior Circuit Judge (dissenting). Al t hough the
maj ority opinion cogently presents its rationale for classifying
the ALPA claimas a “m nor” di spute under the RLA, its rationaleis

prem sed upon an interpretation of Pittsburgh & Lake Erie Railroad

Co. v. Railway Labor Executives’ Association, 491 U S. 490 (1989)

(“P_& LE"), which is both overbroad and fundanentally flawed
Consequently, | respectfully dissent.

The appellants neither cited nor relied upon the P & LE
decision in the district court, nor have they done so on appeal.
Accordingly, their argunment has been twi ce forfeited, and should

not be addressed sua sponte. See Plunley v. S. Container, Inc.

303 F.3d 364, 372 n.7 (1st Cir. 2002).* Further, it seens highly

3The majority asseverates that the defendants adequately
preserved the | egal theory propounded in P & LE nmerely by arguing
— in general terns — that, “because Pan Am went out of business
entirely, no transfer of work took place.” Besides the
i nplausibility of the notion that defendants coul d advance a | egal
principle wthout <citing the sem nal Suprene Court case
establishing it, we repeatedly have refused to countenance the
majority’'s generalized approach to issue preservation. See B&T
Masonry Constr. Co. v. Pub. Serv. Mutual Ins. Co., 382 F.3d 36, 41
(1st Gr. 2004) (“'[A] party is not at liberty to articulate
specific argunents for the first time on appeal sinply because the
general issue was before the district court.””) (citation omtted);
Am Cyanamid Co. v. Capuano, 381 F.3d 6, 18 (1st Cir. 2004) (“‘Ww
have steadfastly deened waived issues raised on appeal in a
perfunctory manner, not acconpani ed by devel oped argunentation’”)
(citation omtted). Nowhere in their appellate brief did the
defendants even renotely allude to the P & LE | egal theory — that
regardl ess whet her their proposed interpretation of particul ar CBA
ternms can be considered “arguably justified,” thus engendering only
a “mnor dispute” — the RLA independently and inplicitly afforded
t hem an absolute prerogative to close Pan Am for any reason and
with complete imunity froma status-quo injunction, an entirely
distinct legal theory, which, if neritorious, noots defendants
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probabl e that appellants refrained fromciting P & LE due to the
fact that they considered it — as do | — inapposite to the facts in
this case, in at |east two inportant respects.

First, unlike Pan Am P & LE proposed to sell all its
operating assets to a conpany with which it had no apparent
corporate affiliation. See P & LE, 491 U. S. at 494-95 (noting that
“P & LE agreed to sell its assets . . . to a newy-forned
subsidiary, P & LE Rail Co., Inc. (Railco), of Chicago Wst Pull man
Transportation Corporation (CAP)”). P & LE and Railco were
entirely distinct entities, with no measure of conmon ownership or
control. In such an arnis-length transaction, P & LE had not hi ng
to gain from Railco’'s decision not to assunme the CBA and
accordi ngly woul d have had no notive, incentive, nor even the neans
to utilize the closure to circunvent its obligations to unionized
enpl oyees as required by the CBA Nor was it possible that the
closure constituted a manipulative effort to structure the
transaction anong P & LE s affiliated conpanies for the sole
pur pose of divesting itself of the union.

In contrast, the district court determ ned that Pan Am
and Boston-Miine were “part of the same corporate famly,” and the
findings of fact upon which it prem sed its conclusion plainly are

not clearly erroneous. Air Line Pilots Ass’'n, Int’'l v. Guilford

Transp. Indus., No. 04-331-JD, 2004 W. 2203570, at 6 (D.N. H 2004).

interpretive gloss on the CBA
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To by-pass the corporate veil-piercing inquiry, see supra Majority
Qpi nion, at Section IV.A, and then to construe P & LE as having
adopted a rule to the effect that any enployer’s prerogative to
close its doors is per se inmune froman RLA status-quo injunction,
woul d exalt form over substance by presunptively and artificially
treating a single enployer’s (viz., GQuilford s) potentially unified
cl osure/diversion transaction as tw distinct transactions, which
in turn would encourage enployer manipulation of their intra-
“corporate” entities in a manner antithetical to the RLA s
policies. Inny view, P&LEis materially distinguishable because
the Court was presented with no evidence that the selling conpany’s
corporate veil should be pierced, but rather with an arm s-1ength
transaction fromwhich the selling conpany had no neans of reaping
or sharing in the buying conpany’s post-sale benefit of the
bargain. Significantly, the majority opinion cites no decision

during the sixteen-year period since P & LE was deci ded, which has
extended its holding to preenpt an -equitable veil-piercing
anal ysi s.

Second, P & LE is inapposite because it did not involve
any CBA provision which would create rights in P & LE s enpl oyees
inthe event P & LE were to decide to cease all operations. See P
& LE, 491 U. S. at 503 (noting that none of the CBAs at issue “dealt

with the possibility of the sale of the conpany, sought to confer

any rights on P & LE' s enployees in the event of the sale, or
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guaranteed that jobs would continue to be available indefinitely”)

(enphasi s added); Chi. & N W Transp. Co. v. Ry. Labor Executives’

Ass’'n, 908 F.2d 144, 153 (7th Cr. 1990) (noting that P & LE rule
applies “because the sale does not violate the status quo as
defined by the collective bargaining agreenent”).

In holding that P & LE s enpl oyees could not enjoin the
sal e pendi ng bargai ning over the effects of the sale, the Suprene
Court observed that the right to indefinite enpl oynent was not a
“condition of enploynent” over which P & LE was obligated to
bargain, and that it had unfettered discretion to termnate its

entire business for any reason [it] pleases.”” P & LE, 491 U S,
at 507 (citation omtted). This maxi mapplies even though the CBA
contains no provision which expressly authorizes a unilateral
closure decision, since the enployer has certain manageri al

prerogatives which are inplied. Id. at 509; see Ry. Labor

Executives Ass’'n v. Gty of Galveston, Tx., 897 F.2d 164, 169 (5th

Cr. 1990) (interpreting P & LE)

The Court did not suggest, however, that the sane rule
should apply when the CBA at issue contains an express anti-
di versi on provision which confers upon enpl oyees the contractua
right to prevent a closure. Here, the CBA negotiated by ALPA
contai ns just such an unanbi guous provision, according Pan Anis
pilots the right to bargain over any closure which permts Pan Am

to divert business to another conpany, but only as long as such
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di versions “do not result in the furlough of any of the Conpany’s
pilots.” In context, the term*“furlough” (viz., a nutually agreed
upon | eave of absence) nust be construed as the equival ent of “l ay-
off.” The Pan Am pre-closure diversions of sonme 727 flights to
Bost on-Mai ne neither inplicated nor violated this CBA provision,
due to the fact — as the nmjority decision notes — that they
resulted in no | ay-of f of Pan Ampilots, but sinply a dimnution in
the pilots’ flight hours.

On the other hand, the permanent closure of Pan Am does
unm stakably inplicate the pilots’ express rights, in that it has
resulted in the lay-off of all of the unionized Pan Am pilots.
Accordingly, the district court sensibly held that any other
proposed interpretation of the CBA provisions is not “arguably

justified.” See Air Line Pilots Ass’'n, 2004 W 2203570, at 7

(“[T]he Court finds it totally inplausible that ALPA woul d agree to
a provisioninthe CBA stating that Pan Amcould ‘create or acquire
an alter ego [conpletely] to avoid the ternms and conditions of the
Agreenent.’ . . . [and] such a provision . . . would be contrary to
law.”). Unlike P & LE s enployees, Pan Anis pilots do not rely
upon the CBA's “silence,” but upon a cl ause expressly purporting to

limt Pan Armis inplied prerogatives to close “for any reason.”

1perhaps in acknowl edgnent of the harsh interpretation it
accorded P& LE, the majority opinion adnmrably attenpts to engraft
upon the P & LE holding a limtation that an enpl oyer can exercise
its prerogative for only a legitinate busi ness reason. See supra
Majority Opinion, at Section IV.C Unfortunately, this dictum
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Pan Am possesses inplicit nmanagerial prerogatives, but nothing in
either the RLA or P & LE suggests that it cannot waive those

prerogatives in CBA negotiations. See Chi. & NW Transp., 908

F.2d at 152 (“A nmatter of prerogative is one the carrier is not
required to bargain over and therefore is unlikely to surrender in
bar gai ni ng, though nothing in the [RLA] forbids it to do so. |If
there has been no waiver of prerogative in the [CBA], then the
union cannot insist that the carrier bargain over prerogative
matters.”). Since the closure/diversion would require rescission
or reformation of an extant CBA clause, rather than its nere
interpretation, by definition it is a “major” dispute under the

RLA. See Bhd. of Loconptive Eng’'rs v. Springfield Term nal Ry.

Co., 210 F.3d 18, 23 & n.3 (1st Cr. 2000).

For at | east these two i nportant reasons, the defendants
inthis case prudently decided not to rely upon the inapposite P &
LE decision, either in the district court or on appeal. In al
events, the argunent has been waived. As ALPA is entitled to
bargain (viz., negotiate and self-help) over both the Pan Am
closure and its effects, | would affirmthe status-quo injunction

granted by the district court.

cannot be found anywhere in P & LE s |anguage. Moreover, it is
belied by the Court’s unqualified declaration that the cl osure may
be for “any reason [the enpl oyer] pleases,” even when the enpl oyer
is notivated by anti-union aninmus. P & LE, 491 U. S. at 507.
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