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BOUDIN, Chief Judge. Jelmoli Holding, Inc. ("Jelmoli"),

employed William Potts to handle the liquidation of various Jelmoli
assets and the investment of the funds realized. Potts had worked
for Jelmoli in wvarious capacities from 1990 onward in a
Massachusetts office, but Jelmoli's parent company was based in
Switzerland. Jelmoli allowed Potts not only to sign checks on
behalf of the company but also left him with the responsibility of
verifying that the account in the United States was properly
maintained.

Potts had a brokerage account on his own behalf with the
Raymond James brokerage firm.' The Raymond James broker handling
Potts' account was Craig Robinson, based in Raymond James' office
in Texas. Potts was permitted to trade "on margin" (effectively
paying a percentage for stocks purchased and borrowing the balance
from Raymond James). In the stock market decline of 2000, the
value of Potts' investments fell and, as Robinson knew, Potts began
having difficulty meeting calls for additional cash to maintain the
required margin between stock value and balance owed.

In April 2000, Potts for the first time delivered to
Robinson checks drawn on a Jelmoli bank account and, when Robinson

questioned him, Potts explained that he owned Jelmoli and could use

!There were two related Raymond James companies, both parties
to the law suit; we treat them collectively as "Raymond James."
Similarly, Potts had more than one account in his own name, but
this detail, too, can be ignored.
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the checks as he pleased. Between April and December 2000, Potts
gave Raymond James checks totaling $1.5 million for Potts' personal
account, both to cover his loans and to acquire additional stock.

In December 2000, Potts confessed to Jelmoli that he had
been embezzling the funds. By the time Jelmoli (some months later)
notified Raymond James of the fraud, Potts had removed all the
funds from his Raymond James account. Thereafter, Jelmoli filed
suit against Raymond James in the federal district court in
Massachusetts to recover over $1.3 million taken by Potts and
deposited in Potts' brokerage account. Jelmoli's two theories for
recovery (a third one was voluntarily dismissed) were money had and
received and unjust enrichment.?

In addition to denying that it had been unjustly
enriched, Raymond James asserted that it had a statutory defense as
a holder in due course. By motion, Raymond James also sought to
limit Jelmoli's possible recovery to the amount (just over
$105,000) that Raymond James had earned in commissions, fees, and

interest on Potts' account in 2000. The district court denied the

‘Money had and received is based on money, or its equivalent,
which in "equity and good conscience" should be returned to the
claimant and is often styled as money that should be returned
"where one is unjustly enriched at another's expense." Rabinowitz
v. People's Nat'l Bank, 126 N.E. 289, 290 (Mass. 1920). Unjust
enrichment is an equitable claim with the same elements save that
it is not limited to enrichment by money, or its equivalent. Trust
Co. of Ga. v. S & W Cafeteria, 103 S.E.2d 63, 73 (Ga. Ct. App.
1958).
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motion, and the case went to the jury on instructions disputed by
Raymond James.

The jury found that Raymond James was a holder in due
course for a small number of the checks received from Potts, but it
found that Raymond James was otherwise liable to Jelmoli for $1.1
million. Raymond James now appeals. Its primary claims are that
it was entitled to judgment limiting recovery to the commissions,
interest, and fees and, independently, that it deserves a new trial
on any amount arguably due to Jelmoli because of misinstruction on
the holder in due course doctrine. On both issues our review is de

novo. Borges Coldédn v. Romadn-Abreu, 438 F.3d 1, 14 (lst Cir. 20006);

SEC v. Happ, 392 F.3d 12, 28 (lst Cir. 2004).

We begin with the holder in due course issue. The
Uniform Commercial Code ("UCC") provides that a holder in due
course of a negotiable instrument takes it free and clear of claims
that might otherwise be made with respect to it. Mass. Gen. Laws
ch. 106, § 3-306 (1999).° Thus, if Raymond James were to prevail
on that defense, it would defeat Jelmoli's claims entirely as to

any check to which it applied, without regard to the terms of the

*The UCC provisions in question are in all relevant aspects
identical in Massachusetts (where the checks were drawn) and Texas
(where they were received), Mass. Gen. Laws ch. 106 (1999); Tex.
Bus. & Com. Code Ann. § 1.101 et seqg. (Vernon Supp. 2006); the
district court ruled that the law in both jurisdictions was the
same, and the parties agreed.
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two related common law claims or concern about whether Raymond
James was enriched.

So far as pertinent, a holder in due course is one who
"took the instrument (i) for value, (ii) in good faith, . . . [and]
(v) without notice of any claim [by another] to the instrument."
Mass. Gen. Laws ch. 106, § 3-302(a) (2). And notice, as defined by
the UCC, can ordinarily be proved by either actual knowledge (here,
that Potts was violating his fiduciary duty) or knowledge of facts
and circumstances that would lead a reasonable person to so
conclude. Mass. Gen. Laws ch. 106, § 1-201(25).

A more specific companion provision, addressed
specifically to "notice of breach of fiduciary duty," lays down a
set of special rules where the claim rests upon such a breach:

If (1) an instrument is taken from a

fiduciary for payment or collection or for

value, (ii) the taker has knowledge of the

fiduciary status of the fiduciary, and (iii)

the represented person makes a claim to the

instrument or its proceeds on the basis that

the transaction of the fiduciary is a breach
of fiduciary duty, the following rules apply:

(4) If an instrument is issued by the
represented person or the fiduciary as such,
to the taker as payee, the taker has notice of
the breach of fiduciary duty if the instrument
is (i) taken in payment of . . . a debt known
by the taker to be the personal debt of the
fiduciary, (ii) taken in a transaction known
by the taker to be for the personal benefit of
the fiduciary, or (1id) deposited to an
account other than an account of the
fiduciary, as such, or an account of the
represented person.



Mass. Gen. Laws ch. 106, § 3-307(b) (emphasis added).

In this case, the conditions of subsection (4) were
satisfied: the check was issued by the represented person and taken
for Potts' apparent benefit and for deposit in his account. But
both by its terms and the underlying logic, section 3-307(b)
imputes notice of the breach only if "the taker has knowledge of
the fiduciary status of the fiduciary." In its instructions, the
district court refused to limit "notice" to a case where such
knowledge was proved.

Instead, over objection by Raymond James, the district
judge instructed the jury that Jelmoli could defeat holder in due
course status for Raymond James as follows:

Next, the defendants must prove by a preponderance
of the evidence that they did not have notice of
Jelmoli's claim to each of the checks. In this context,
the defendants had notice of Jelmoli's claim if they had
actual knowledge of the claim or if the defendants had
received notice or notification of the claim or if from
all the facts and circumstances known to the defendants
at the time in question they had reason to know that the
claim existed.

. Now, special rules apply if the defendants as
to any Jelmoli check they received had actual knowledge
of the fiduciary status of Potts. If the defendants had
actual knowledge of the fiduciary status of Potts, they
had notice of his breach of that fiduciary duty and
notice of Jelmoli's claim to that check if they, one,
took the check in payment of or as security for a debt
known by the defendants to be the personal debt of Potts;
or, two, took that check in a transaction known by the
defendants to be for the personal benefits of Potts; or,
three, deposited the check to an account other than an
account of Jelmoli or an account of Potts as fiduciary of
Jelmoli.



On appeal, Raymond James argues that (contrary to the
instructions just quoted) the "special rules" of section 3-307 are
the exclusive way of establishing notice where the claim rests upon
breach of fiduciary duty. Jelmoli urges (and the district court
agreed) that section 3-307 is merely one way (and not the only way)
to defeat holder in due course status in the breach of fiduciary
duty context. Section 3-307 is by its terms available to block
holder in due course status where the taker has knowledge of the
beneficiary's fiduciary status. According to Jelmoli, even if
section 3-307 is unavailable, a "reason to know" of the competing
claim (otherwise proved) will suffice to defeat holder in due
course status even if actual knowledge does not exist.

On bare language alone, Jelmoli may have an edge because
section 3-302 permits "notice" to defeat holder in due course
status; and section 3-307, while it imputes notice (under specified
conditions) based on knowledge of fiduciary status, does not say
expressly that this is the only way that notice of a claim can be
established. But the statute alone is far from clear and the
commentary to section 3-307 appears to address this very question
and squarely to support Raymond James:

This section states rules for determining when

a person who has taken an instrument from a

fiduciary has notice of a breach of fiduciary

duty . . . . Section 3-307 is intended to

clarify the law Dby stating rules that

comprehensively cover the issue of when the
taker of an instrument has notice of a breach




of a fiduciary duty and thus notice of a claim
to the instrument or its proceeds.

The requirement that the taker have
knowledge rather than notice is meant to limit
Section 3-307 to relatively uncommon cases in
which the person who deals with the fiduciary
knows all of the relevant facts: the
fiduciary status and that the proceeds of the
instrument are being used for the personal
debt or benefit of the fiduciary . . . . Mere
notice of these facts is not enough to put the
taker on notice of the breach of fiduciary
duty and does not give rise to any duty of
investigation by the taker.

Mass. Gen. Laws ch. 106, & 3-307, cmts. 1-2 (emphasis added).
None of the various cases cited to us is conclusive,® and
policy arguments cut both ways: the district court was concerned
that requiring knowledge (as opposed to notice) of fiduciary status
would encourage the taker to shut its eyes to clues; but the holder
in due course defense was designed to facilitate transactions and
encourage the acceptance of negotiable instruments. White &

Summers, Uniform Commercial Code § 17-1, at 150 (4th ed. 1995);

Miller, Hawkland's Uniform Commercial Code Series § 3-302:1 (West

2000) .
Further, as Hawkland states, under section 3-307

"[m]isuse of the proceeds by the fiduciary 1s treated as the

“See United Catholic Parish Sch. wv. Card Svcs. Ctr., 636
N.W.2d 206, 211-12 (wWis. Ct. App. 2001); Cable Cast Magazine wv.
Premier Bank, 729 So.2d 1165, 1168 (La. Ct. App. 1999); In re
Broadview Lumber Co., 118 F.3d 1246, 1252 (8th Cir. 1997);
Demoulas v. Demoulas, 732 N.E.2d 875, 888 (Mass. 2000).
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responsibility of the represented person, who . . . chose the
fiduciary." Miller, supra, § 3-307:5. On this view, section 3-307
carves out narrow exceptions—--e.g., where there is actual knowledge
that one known to be a fiduciary is profiting—--but mere inquiry
notice of fiduciary status is not enough.

Although it is perhaps a close call, on balance we think
Raymond James' reading of the statute is correct. The language
could be read either way; but comments 1 and 2 appear directly to
support Raymond James' position that section 3-307 is meant
exclusively to control where the claim 1is one of breach of
fiduciary duty. So read, it is not enough for the plaintiff to
show that the conditions of subsection (4) are satisfied, as they
are in this case. The plaintiff must also show knowledge by the
taker, and not just warning clues, that the person tendering the
check is a fiduciary.

Of course, it is conceivable that a jury could find that
Robinson had knowledge of Potts' fiduciary status, although that
might not be easy. Robinson denied on the stand that he knew Potts
worked for, rather than owned, the company. While Robinson might
well have had good reasons for being suspicious of Potts,
inferences of Robinson's actual knowledge are relatively thin. 1In
all events, on retrial the jury must be told that knowledge of

fiduciary status is a requirement for notice of the claim.



A new trial is also required by a different error in the
UCC instructions. Despite Raymond James' objection, the district
court declined to limit the information with which Robinson was
charged to that which he knew personally. This was of considerable
importance because Jelmoli, 1in arguing that Raymond James had
knowledge or notice, relied on information elsewhere in Raymond
James' files--information that Robinson arguably never saw.

Mass. Gen. Laws ch. 106, § 1-201(27) states that

knowledge . . . received by an organization is

effective for a particular transaction from

the time it is brought to the attention of the

individual conducting that transaction, and in

any event from the time when it would have

been brought to his attention if the

organization had exercised due diligence.

This makes clear that it 1s what Robinson knew that
centrally matters and that other information elsewhere in the
company files is imputed to Robinson only if it was negligent of
the company not to bring it to his attention. Possibly the latter
condition might be satisfied, but the jury was not so advised and
Jelmoli's case was not limited in this fashion.

Jelmoli argues that claims of jury misinstruction were
not adequately preserved. Having read the pertinent parts of the
record, we are satisfied that Raymond James preserved both issues.

Raymond James made its objections clear at the charge conference,

as required by the new version of Fed. R. Civ. Pro. 51(c),
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Surprenant v. Rivas, 424 F.3d 5, 15 (1st Cir. 2005), and Raymond

James also objected following the charge.

This brings us to Raymond James' argument for judgment as
a matter of law against liability for any amounts exceeding the
comparatively modest benefits it received from commissions, fees,
and interest in 2000. Raymond James says that even if it had no
holder in due course defense, the causes of action asserted by
Jelmoli require that it be unjustly enriched and that it cannot be
so regarded as to the checks received for Potts' account, except
possibly for money that Raymond James earned as commissions, fees,
and interest.

In the district court, Jelmoli wurged that unjust
enrichment was not even an element in its money had and received
claim. On appeal, Jelmoli does not make a full-fledged argument
that the unjust enrichment instruction was error, although it does
make two comments that could be seen as raising the issue on
appeal. Since (absent a settlement) the district court will have
to confront this issue on remand, we think it useful to address it
in order to simplify further proceedings that are now necessary.

One Massachusetts case lends some support to Jelmoli's

position, Gen. Exch. Ins. Corp. v. Driscoll, 52 N.E.2d 970 (Mass.

1944), but it is distinguishable. In General Exchange, the

defendant-attorney received an insurance settlement on behalf of

his client, with the check made out to both the attorney and the
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client. The attorney paid the money to the client despite his
knowledge that a subrogation agreement required the money to be
paid to the insurer.

In holding that the attorney was liable for money had and
received, the Supreme Judicial Court ("SJC") stressed that the case
involved subrogation, noting that "[the subrogation agreements]
created 1in the [insurer] an equitable property right in any
recovery traceable to property damage . . . . Whether, if there had
been no 'subrogation agreements,' the equitable doctrine of
subrogation of an insurer who is an indemnitor would have produced
substantially the same result we need not consider." Id. at 973.°

In Blue Cross of Mass., Inc. v. Travaline, 499 N.E.2d

1195 (Mass. 1986), the same court distinguished General Exchange,

noting that no portion of the settlement paid to the attorney was
earmarked as funds payable to the insurer's subrogation claim. Id.
at 1199. Perhaps more important, in cases before and after General
Exchange, the SJC has stressed the view commonly taken in other

courts that recovery for money had and received is limited by the

°The general rule in the subrogation context is that a person
who makes a payment with knowledge of the rights of the subrogee is
liable without regard to the principles of unjust enrichment. See,
e.g., Nat'l Sur. Corp. v. United States, 319 F. Supp. 45, 48-49
(N.D. Ala. 1970) (where government is on notice that it must pay
funds to the surety (subrogee), it is liable to the surety when it
pays those funds to the contractor, even where it did not retain
the funds for itself).
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doctrine of wunjust enrichment. For example, 1in Flavin v.
Morrissey, 97 N.E.2d 643 (Mass. 1951), the SJC stated:

The right to recover in an action for money had and
received does not depend on privity of contract, but on
the obligation to restore that which the law implies
should be returned, where one is unjustly enriched at
another's expense.

Id. at 645 (internal quotation marks omitted) (quoting Rabinowitz,

126 N.E. at 290 (Mass. 1920)).

The claim for money had and received and the claim for
unjust enrichment are very close in character--one rooted in common
law and the other equity jurisprudence. See note 2, above. A good
many courts have said that the two are for practical purposes
identical.® Thus, the weight of both Massachusetts case law and
the authority elsewhere confirm that the district court was correct
in describing "unjust enrichment" as a limitation on recovery for
a money had and received claim.

In our view, whether Raymond James was unjustly enriched
is an issue that a jury could reasonably decide either way not only

as to the commissions, fees, and interest but also as to payments

°See, e.g., Bennett v. Visa, 198 S.w.3d 747, 755 (Tenn. Ct.

App. 2006) ("Both unjust enrichment and money had and received are
essentially the same cause of action . . . ."); Burns Philp Food,
Inc. v. Cavalea Cont'l Freight, Inc., 1996 WL 312076, at *1 (N.D.
I11. 1996) ("[Tlhe causes of action for money had and received,

unjust enrichment, and for recovery under a contract implied in law
are very similar, and the courts often use the terms
interchangeably within a single opinion to refer to the same
concept."); Chase Manhattan Bank v. Burden, 489 A.2d 494, 497 n.8
(D.C. 1985) ("[Tlhe two theories are essentially the same.").
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from Jelmoli that went to reduce Potts' debts to Raymond James.
Raymond James says it could have recovered its debts anyway under
margin rules; but payment of debt is still arguably a benefit and
whether it was unjust enrichment under the circumstances is for the
jury.

It 1is much harder for wus to see how--apart from
commissions, fees, and interest--Raymond James can be regarded as
benefiting, unjustly or otherwise, from the use of Jelmoli's checks
for the purchase of stock for Potts' own account. Assuming that
such stock was retained by Potts and that any proceeds from
subsequent sales were not used to pay debts to Raymond James, it
appears to us that Raymond James could not be treated as enriched
by the stock or proceeds that Potts retained. Whether instructions
or partial summary judgment would be the right mechanism to resolve
this issue is a matter for the parties and the district court.

Jelmoli says that Raymond James benefited merely by
retaining Potts as a valued customer. The amounts awarded by the
jury show that they corresponded to checks and not to any supposed
(and unproved) benefit (over and above commissions earned) of
having Potts as a customer for a few more months. If there is any
other benefit received by Raymond James that Jelmoli thinks it can
prove, it is free to raise this issue in the district court on

remand.
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Accordingly, the Jjudgment of the district court 1is
vacated and the case remanded for further proceedings consistent
with this decision. The parties should consider settling the case,
avoiding not only uncertainty but also what they would spend on
lawyers' fees in a new trial followed by another appeal. Each side
shall bear its own costs on this appeal.

It is so ordered.

_15_



	Page 1
	Page 2
	Page 3
	Page 4
	Page 5
	Page 6
	Page 7
	Page 8
	Page 9
	Page 10
	Page 11
	Page 12
	Page 13
	Page 14
	Page 15

