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LYNCH, Circuit Judge.  Petitioner Jameleddin Alsamhouri

is a Jordanian citizen.  He and, derivatively, his wife and three

children petition for review of a final order of removal of the

Board of Immigration Appeals (BIA).  The focus of the petition is

on a discretionary order dated July 7, 2004 from an Immigration

Judge (IJ) denying Alsamhouri's request for a continuance to give

Alsamhouri additional time to file an application for asylum,

withholding of removal, and relief under the Convention Against

Torture (CAT).  As a result, the IJ deemed the application to have

been abandoned and ordered Alsamhouri removed.

The government initially challenged, but now concedes,

our jurisdiction to review the IJ's denial of a continuance.

Nevertheless, given the IJ's amply supported findings that

Alsamhouri understood the filing deadline and yet failed to

diligently proceed with the application, the denial was not an

abuse of discretion.  Thus, we affirm the BIA and deny the

petition.

I.

Alsamhouri entered this country on April 13, 2001 on a

tourist visa, and his wife and family were admitted on tourist

visas on June 16, 2001.  They overstayed.  Alsamhouri received a

notice to appear dated March 12, 2003, on a charge of removability.

On July 2, 2003, he appeared before an IJ and was given a



 An application for asylum must be "filed within 1 year after1

the date of the alien's arrival in the United States," 8 U.S.C.
§ 1158(a)(2)(B), unless the alien can show "either the existence of
changed circumstances which materially affect the applicant's
eligibility for asylum or extraordinary circumstances relating to
the delay in filing an application within the [applicable] period,"
id. § 1158(a)(2)(D).

-3-

continuance, at first six months and eventually nine months, in

order for him to obtain representation and assert his claims. 

At a master calendar hearing on April 19, 2004,

Alsamhouri appeared with counsel, Fred Tannous, and conceded

removability.  Through counsel, Alsamhouri sought a three-month

continuance to prepare an application for asylum, withholding of

removal, and CAT relief.  The IJ granted a continuance until July

7, 2004.  As to a potential asylum application, Alsamhouri had

already missed the deadline to apply by the time he was placed in

removal proceedings in March 2003.   The IJ informed Alsamhouri1

that an application for asylum at that point would normally be

untimely and that, accordingly, Alsamhouri would need to file with

his application a memorandum and affidavits to show why he met one

of the exceptions permitting late filings.

On May 28, 2004, Tannous filed a motion to withdraw as

Alsamhouri's counsel, declaring in an affidavit that Alsamhouri

wanted to terminate the representation.  Attached to the motion was

a copy of a letter Tannous had given to Alsamhouri on May 20,

confirming that Alsamhouri had requested the termination of the
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representation and emphasizing the importance of meeting the July 7

filing deadline.  The letter stated:

Indeed, if you wish to pursue this matter, I
would strongly urge you to do so as soon as
possible.  There are time limitations
governing actions of this nature.
Accordingly, you have a July 7, 2004 date that
requires you to file your I-589 Application
for Political Asylum together with a
Memorandum addressing the one (1) year bar
issue.  If you fail to file the proper
documents within the specified time period,
you will forever be barred from doing so.

The letter bore Alsamhouri's signature and initials, and it was

witnessed by another attorney in Tannous's office.  This letter was

dated about six weeks before the July 7 filing deadline.  The IJ

did not act on Tannous's motion to withdraw before the July 7

hearing.

The IJ opened the July 7, 2004 hearing by saying that he

was prepared to accept applications for relief.  Alsamhouri

appeared but filed no application and said he had none.  Alsamhouri

was accompanied by both original counsel, Tannous, who had not yet

been given leave to withdraw, and new counsel, Jose Espinosa, who

stated that Alsamhouri had come to see him only a few days earlier.

Alsamhouri asked for another continuance on the basis that he had

just retained new counsel. 

The IJ took testimony on the requested continuance.

Original counsel Tannous informed the IJ that after the last

hearing on April 19, he had instructed his clients to prepare a
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summary of the evidence supporting their claims of persecution,

torture, and fear of returning to Jordan.  A few weeks later, on

May 20, Alsamhouri came to Tannous's office, requested the return

of his file, and said he no longer needed Tannous's services.

Alsamhouri told Tannous that his brother-in-law had another

attorney, implying that that attorney was now representing him.

Tannous then prepared the letter described above, emphasizing the

July 7 deadline, handed the letter to Alsamhouri, and explained the

contents of the letter to him in Arabic.  Tannous also stated to

the IJ that he had later called Alsamhouri to inform him that the

court had not yet ruled on the motion to withdraw, again explaining

the importance of meeting the filing deadline and again being told

that Alsamhouri had another attorney. 

The IJ also questioned Alsamhouri under oath.  Alsamhouri

said Tannous was the one who wanted him to get a different

attorney.  He also testified (1) that he never understood there was

a deadline for filing his application and (2) that he never

received the May 20 letter from Tannous advising him of the July 7

deadline and the consequences of not meeting that deadline.  The IJ

then showed Alsamhouri the signed letter.  When the IJ pointed out

that Alsamhouri's signature and initials were on the letter,

Alsamhouri switched his testimony.  He admitted that he had

received the May 20 letter and that he had shown it to Espinosa,



-6-

his new counsel, but he claimed not to have understood it because

Tannous's Arabic was faulty.

Next, the IJ questioned Espinosa, who indicated that he

had only met with Alsamhouri for about twenty minutes, a few days

before the hearing.  At that time, Espinosa expressed his

willingness to represent Alsamhouri, but he told Alsamhouri that it

would not be possible for him to prepare the necessary filings by

the July 7 deadline.

Finally, the IJ questioned Alsamhouri's wife.  She said

that she understood they were required to file their asylum

application by July 7, but they did not do so "because we changed

lawyers."  When asked about Tannous's explanation to them that

failure to file the application by July 7 would cause it to be

deemed abandoned, she said they did not understand Tannous because

"he speaks more in English."

Based on this testimony, the IJ found Alsamhouri not

credible, saying he had "carefully observed his demeanor and found

him to be evasive, non-responsive, vague and a wholly incredible

witness."  The IJ made a factual finding that Alsamhouri "was well

aware that he had a deadline for filing this asylum application

. . . but has disregarded that deadline."  The IJ also found that

Tannous "did make efforts to comply with this Court's order, but

his clients . . . simply ignored his efforts."  The IJ added that

he found "no compelling reason to allow the respondents further
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time to file their asylum applications."  As a result, the IJ held

that Alsamhouri's "application for asylum, withholding of removal,

and relief under the Convention Against Torture [were] deemed to be

withdrawn and abandoned with prejudice."

After finding Alsamhouri's application to have been

abandoned, the IJ initially denied Tannous's motion to withdraw.

When Tannous expressed discomfort with continuing to represent

Alsamhouri and the government indicated it had no objection to the

withdrawal, the IJ reconsidered and allowed the motion.  The IJ

then allowed Espinosa to enter his appearance and gave him the

opportunity to discuss other forms of relief with his clients,

including voluntary departure.  After consultation with counsel,

Alsamhouri and his wife declined to request voluntary departure;

the IJ ordered removal to Jordan. 

Alsamhouri timely appealed to the BIA.  On November 3,

2005, the BIA affirmed the order of removal, without opinion.  See

8 C.F.R. § 1003.1(e)(4).  Alsamhouri then brought this petition for

review, claiming that the IJ had abused his discretion and violated

Alsamhouri's constitutional due process rights in denying a further

continuance and deeming Alsamhouri's applications to have been

abandoned.



 In its initial brief to this court, the government argued2

that section 1252(a)(2)(B)(ii) barred judicial review of an IJ's
denial of a continuance, emphasizing the discretionary nature of
the decision.  Alsamhouri filed no reply brief and presented no
argument that we had jurisdiction despite section
1252(a)(2)(B)(ii).  In an earlier opinion, now withdrawn, this
panel adopted the government's position that we lacked jurisdiction
over this issue.  Alsamhouri v. Gonzales, 458 F.3d 15, 16 (1st Cir.
2006), withdrawn, 471 F.3d 209 (1st Cir. Dec. 7, 2006).  That
position had previously been adopted by two other courts.  See
Yerkovich v. Ashcroft, 381 F.3d 990, 995 (10th Cir. 2004); Onyinkwa
v. Ashcroft, 376 F.3d 797, 799 (8th Cir. 2004).  Alsamhouri did not
seek rehearing or otherwise ever suggest to this court that we had
erred in finding no jurisdiction over this issue.  On November 28,
2006, more than three months after the issuance of our opinion,
Alsamhouri for the first time filed a pleading, a supplemental
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II.

The question arises of whether we have jurisdiction over

the non-constitutional claim of abuse of discretion, in light of 8

U.S.C. § 1252(a)(2)(B)(ii).  That section provides:

[N]o court shall have jurisdiction to review
. . . any . . . decision or action of the
Attorney General or the Secretary of Homeland
Security the authority for which is specified
under this subchapter [8 U.S.C. §§ 1151-1381]
to be in the discretion of the Attorney
General or the Secretary of Homeland Security,
other than the granting of relief under
section 1158(a) of this title [relating to
asylum].

This provision is one of several different statutory bars to

judicial review of particular issues in immigration cases.  See,

e.g., 8 U.S.C. § 1252(a)(2)(B)(i); Onikoyi v. Gonzales, 454 F.3d 1,

3-4 (1st Cir. 2006) (discussing section 1252(a)(2)(B)(i)).

The government now concedes, contrary to its initial

position in this case,  that section 1252(a)(2)(B)(ii) poses no2



memorandum in support of a stay of removal, arguing that
jurisdiction was not barred by section 1252(a)(2)(B)(ii) and noting
that that was the position of the majority of the circuits.  This
panel recalled mandate, withdrew our original opinion, granted
"rehearing on the jurisdictional issue," and granted a stay of
removal.  471 F.3d at 210.  We requested that the government
address the jurisdictional issue, gave Alsamhouri the opportunity
to file a response, and later requested a sur-reply from the
government.  All such briefs have now been filed.

 The immigration regulations authorize immigration judges to3

"regulate the course of the hearing" in removal proceedings.
8 C.F.R. § 1240.1(c).  In particular, an IJ "may grant a motion for
continuance for good cause shown."  Id. § 1003.29.

 See also Abu-Khaliel v. Gonzales, 436 F.3d 627, 632-34 (6th4

Cir. 2006) (reaching the same result, although through different
reasoning); Subhan v. Ashcroft, 383 F.3d 591, 595 (7th Cir. 2004)
(finding review permitted on the particular facts presented,
because the denial of a continuance was inconsistent with the
statutory scheme).
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jurisdictional bar to judicial review of a decision by an IJ,

pursuant to 8 C.F.R. § 1003.29,  to grant or deny a continuance.3

This is the view of most courts.  See Zafar v. Attorney General,

461 F.3d 1357, 1360 (11th Cir. 2006); Khan v. Attorney General, 448

F.3d 226, 232-33 (3d Cir. 2006); Ahmed v. Gonzales, 447 F.3d 433,

437 (5th Cir. 2006); Sanusi v. Gonzales, 445 F.3d 193, 198 (2d Cir.

2006) (per curiam); Medina-Morales v. Ashcroft, 371 F.3d 520, 528

(9th Cir. 2004) (addressing the same issue in the context of a

motion to reopen).4

We agree with the government's new position that we have

jurisdiction to review a denial of a continuance.  We adopt the

majority rule that section 1252(a)(2)(B)(ii), based on its plain

language, precludes judicial review only if the "authority" for the
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"decision or action" at issue is "specified under this subchapter

[8 U.S.C. §§ 1151-1381] to be in the discretion of the Attorney

General."  8 U.S.C. § 1252(a)(2)(B)(ii) (emphasis added).  This

provision does not limit our jurisdiction when an immigration judge

exercises discretion that is not specified anywhere in the

statutory subchapter, but rather derives entirely from regulations

promulgated by the Attorney General under the statute.  See Zhao v.

Gonzales, 404 F.3d 295, 303 (5th Cir. 2005).

An immigration judge's authority to continue a case is

not "specified under" the subchapter to be in the discretion of the

Attorney General.  Instead, the grant of discretion is contained in

8 C.F.R. § 1003.29 and related regulations.  These regulations were

promulgated by the Attorney General to implement statutory

provisions that broadly authorize immigration judges to conduct

removal proceedings, but do not specifically authorize them to

grant or deny continuances.  See, e.g., 8 U.S.C. § 1229a(a)(1) ("An

immigration judge shall conduct proceedings for deciding the

inadmissibility or deportability of an alien.").  Indeed, the

relevant statutory provisions do not mention continuances, let

alone indicate that the granting or denial of continuances by an IJ

is "in the discretion of the Attorney General."  Therefore, an

immigration judge's discretionary decision to deny a continuance is

not covered by the jurisdictional bar in 8 U.S.C.

§ 1252(a)(2)(B)(ii).



 Once the continuance was denied, it was proper for the IJ to5

deem Alsamhouri's application to have been abandoned.  See 8 C.F.R.
§ 1003.31(c) ("If an application or document is not filed within
the time set by the Immigration Judge, the opportunity to file that
application or document shall be deemed waived." (emphasis added)).
It is the denial of a continuance, not the subsequent abandonment
ruling, that is the subject of Alsamhouri's petition for review.

 There is no merit to Alsamhouri's suggestion that because6

Tannous's letter did not explicitly refer to the withholding of
removal or CAT claims, it did not sufficiently support the IJ's
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III.

Having determined that we have jurisdiction to review the

IJ's denial of a continuance, we turn to the merits of Alsamhouri's

challenge to that decision.   Our review of the denial of a5

continuance is only for abuse of discretion.  See Molina v. INS,

981 F.2d 14, 16 (1st Cir. 1992).  We review any subsidiary factual

findings or credibility determinations under the deferential

substantial evidence standard.  Dhima v. Gonzales, 416 F.3d 92, 95

(1st Cir. 2005).

We find no abuse of discretion here.  An IJ may grant a

continuance "for good cause shown."  8 C.F.R. § 1003.29.

Alsamhouri failed to show any good cause, undercutting his own case

by being less than truthful to the IJ, to put it mildly, in

explaining his reasons for delay.  At first, Alsamhouri suggested

that he was unaware of the July 7 deadline, but the IJ's factual

finding that Alsamhouri was well aware of the deadline and the

consequences of not meeting it is not only supported by substantial

evidence, but virtually compelled on this record.   The IJ's6



finding that Alsamhouri was aware of the deadline as to these
claims.  There is no indication in the record that Alsamhouri would
possibly have understood the letter to distinguish among these
interrelated claims, and the IJ was entitled to assume that
Alsamhouri, and anyone else reading the letter, would have
understood it to refer to all of Alsamhouri's claims for relief.
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finding that Alsamhouri did not testify credibly is similarly

supported, and unchallenged on appeal.

As a result, substantial evidence supports the IJ's

conclusion that Alsamhouri simply "disregarded" the deadline,

rather than missing it through circumstances beyond his control.

Having found Alsamhouri not to be credible, the IJ was entitled to

credit the evidence that Alsamhouri told his original counsel soon

after the April 19 hearing that he had retained new counsel, as

well as the evidence that he did not in fact retain new counsel

until a few days before the July 7 hearing.  Thus, contrary to

Alsamhouri's assertions, the IJ was entitled to find that

Alsamhouri did delay in hiring an attorney, and that the delay was

entirely of his own making.

The IJ was then well within his discretion to find that,

as against Alsamhouri's disregard of a known deadline, the

government's strong interest in the orderly and expeditious

management of immigration cases justified the denial of a

continuance.  See Thomas v. INS, 976 F.2d 786, 790 (1st Cir. 1992)

(recognizing the BIA's "keen interest in securing the orderly

disposition of the numerous claims which enter the vast apparatus



 A number of Alsamhouri's arguments may well be barred for7

failure to meet the exhaustion requirement, as he failed to raise
them before the BIA.  See 8 U.S.C. § 1252(d)(1); Silva v. Gonzales,
455 F.3d 26, 29 (1st Cir. 2006) ("When an argument could have been,
but was not, advanced before the BIA, we consistently have rejected
belated efforts to resurrect the foregone argument on judicial
review, deeming such efforts barred by non-exhaustion
principles.").  For example, the argument now made that the IJ
applied the wrong standard in determining whether to grant a
continuance appears nowhere in Alsamhouri's brief to the BIA.  In
any event, even if we indulged in an overly generous reading of his
BIA filing to find these arguments raised, we reject them on the
merits.

 Alsamhouri asserts that he is not making a separate claim8

for ineffective assistance of counsel.  Nor could he, as the BIA
has express procedures for making such a claim, see In re Lozada,
19 I. & N. Dec. 637, 639 (BIA 1988), and these procedures were not
invoked.  See Lawrence v. Gonzales, 446 F.3d 221, 226 (1st Cir.
2006).
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of the INS" (quoting Reyes-Arias v. INS, 866 F.2d 500, 503 (D.C.

Cir. 1989)) (internal quotation marks omitted)); see also Grass v.

Gonzales, 418 F.3d 876, 879 (8th Cir. 2005) (recognizing the BIA's

interest in "avoid[ing] unduly protracted proceedings").

Alsamhouri's arguments to the contrary are unavailing.7

His primary argument is that regardless of his understanding of the

July 7 deadline, because the IJ failed to grant Tannous's motion to

withdraw before the hearing, Tannous was ethically bound to prepare

Alsamhouri's applications, and his failure to do so was a

significant factor overlooked by the IJ.   Alsamhouri does not8

explain, however, how Tannous could have prepared the applications

without his cooperation, nor why it would have been appropriate to

do so if Alsamhouri was working with another attorney.  The IJ was
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entitled to find that Tannous "did make efforts to comply with this

Court's order, but his clients . . . simply ignored his efforts."

Tannous adequately preserved Alsamhouri's rights.

Alsamhouri had about six weeks before the hearing in which to find

new counsel and prepare applications for relief.  There is no

evidence that anything prevented him from doing so, despite the

pendency of the motion to withdraw, and nothing suggests that the

IJ would not have allowed new counsel to appear and submit

applications at the July 7 hearing had they been ready.  Tannous

bears no responsibility for Alsamhouri's failure to retain a new

attorney until a few days before the hearing.  Thus, the IJ did not

err by ignoring the fact that Tannous had not prepared applications

after filing his motion to withdraw.

Alsamhouri also argues that the IJ committed an error of

law by applying an incorrect standard in deciding whether to grant

a continuance.  Alsamhouri notes that the standard for granting a

continuance is "good cause shown," 8 C.F.R. § 1003.29, and

contrasts this with the IJ's statement that he found "no compelling

reason" to allow Alsamhouri further time.

In context, however, we do not read the transcript to

establish that the IJ used the wrong standard.  Cf. Sulaiman v.

Gonzales, 429 F.3d 347, 350 (1st Cir. 2005) (noting the need to

read an IJ's decision in the context of the record on which it is

based).  The IJ found Alsamhouri not credible on several points,
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including whether he was aware of the July 7 deadline.  As a

result, the IJ found that Alsamhouri had simply disregarded the

deadline.  Given the need to manage the docket, this meant that

Alsamhouri had not shown good cause.  The IJ's further inquiry was

only as to whether there was something that might compel the

granting of a continuance despite the earlier findings; the IJ

found none.

Similarly, there is no merit to the claim that the IJ

based his decision entirely on the need to manage his docket or the

claim that the IJ failed to specify the additional factors on which

he relied.  Again, context is important.  See id.  In context, the

adverse credibility finding, the finding that Alsamhouri

"disregarded" the deadline, and the finding that he "ignored

[Tannous's] efforts" all demonstrate that the IJ properly

considered the reasons why Alsamhouri missed the deadline, not just

the fact that he did so.  The IJ did not abuse his discretion in

finding those reasons insufficient and denying a continuance.

IV.

We have jurisdiction over Alsamhouri's constitutional

claim of a violation of due process.  See 8 U.S.C. § 1252(a)(2)(D)

(preserving judicial review of "constitutional claims or questions

of law").  No rehearing was granted on this claim; we discuss it

here in the interest of the completeness of this opinion.  Our
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review of due process claims is de novo.  Zheng v. Gonzales, 464

F.3d 60, 62 (1st Cir. 2006).

To the extent Alsamhouri claims a due process violation

in the IJ's denial of a continuance, that claim is not even

colorable.  As we have described, the IJ did not abuse his

discretion in denying the continuance; hence, there is no possible

claim that the denial rendered the proceeding "fundamentally

unfair."  Jobe v. INS, 238 F.3d 96, 98 n.3 (1st Cir. 2001) (en

banc) (quoting Bernal-Vallejo v. INS, 195 F.3d 56, 63 (1st Cir.

1999)) (internal quotation marks omitted).  Nor was the denial of

a continuance a violation of Alsamhouri's right to be represented

by counsel of his choice.  It was Alsamhouri's delay in retaining

his new counsel that caused his new counsel to be unable to file

applications on his behalf.

Alsamhouri also makes a separate claim that the IJ

violated his right to counsel of his choice by not allowing his new

counsel to enter an appearance until after the IJ had denied the

continuance, thus depriving Alsamhouri of the opportunity to have

his new counsel advocate for a continuance on his behalf.  Tannous,

Alsamhouri argues, "did not want to advocate for [Alsamhouri], to

properly request a continuance."

Absent "cognizable prejudice fairly attributable to the

challenged process," however, there can be no due process claim.

Lattab v. Ashcroft, 384 F.3d 8, 20 (1st Cir. 2004); see also
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Orehhova v. Gonzales, 417 F.3d 48, 52 (1st Cir. 2005).  Alsamhouri

has not suggested what his new counsel could have said or done that

would have countered the IJ's reasons for denying a continuance.

Thus, we are satisfied that even if the IJ had permitted the change

in counsel at the outset of the hearing, the result would have been

the same.

The petition for review is denied and the order of

removal is upheld.  The stay of removal is vacated.


	Page 1
	Page 2
	Page 3
	Page 4
	Page 5
	Page 6
	Page 7
	Page 8
	Page 9
	Page 10
	Page 11
	Page 12
	Page 13
	Page 14
	Page 15
	Page 16
	Page 17

