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TORRUELLA, Circuit Judge. Following a four-day jury

trial, Defendant-Appellant H pdlito Diaz-Arias was found guilty of
conspiring to distribute cocaine, in violation of sections
841(a)(1l) and 846 of Title 21 of the United States Code. He
recei ved a sentence of 120 nonths' inprisonnent to be followed by
a supervised release termof five years. Diaz-Arias now appeal s
hi s conviction and sentence, claimng that the district court erred
in (1) permtting a non-expert witness to identify himas one of
the speakers in several wiretap recordings, which the governnent
introduced at trial to establish his involvenent in the conspiracy;
(2) allowwng the jury to receive the transcripts of those
recordi ngs, which were |abeled with his first nanme, "Hipolito," in
order to identify him as one of the speakers; (3) allowi ng the
government to i ntroduce evi dence about hi s co-defendants' unrel ated
drug activity; (4) declining to give the jury a specific
instruction regarding any aninosity they may have towards his race
and ethnicity; (5) refusing to allow the jury to mke a
determnation as to the specific drug quantity that could be
attributed to him in the conspiracy; and (6) finding, by a
preponderance of the evidence, that he was involved with five or
nore kil ograns of cocaine. Finding no error in the district

court's actions, we affirmits judgnent in all respects.



| . Backgr ound

A.  The Indictnment and I nvestigation

On July 27, 2005, Diaz-Arias and twelve other co-
def endant s were charged pursuant to a four-count, first superseding
i ndi ctment issued by agrand jury in the District of Massachusetts.
Di az- Ari as was only charged in Count One of the indictnent, which
al l eged that he participated in a conspiracy to distribute at | east
five kil ograns of cocaine, fromJanuary to October 2004, at various
locales within the District of Mssachusetts. Anmong the other
def endants who were charged in Count One were Mnuel Pinales
Raf ael Heredia,' Richard Pena and Tajh M Wite. The follow ng
facts are recounted in the light nost favorable to the verdict.

United States v. Poulin, 631 F.3d 17, 18 (1st Cr. 2011).

The charges brought against Diaz-Arias arose out of an
i nvestigation conducted by the Drug Enforcenent Adm nistration
("DEA") during the summer and fall of 2004. The focus of the
i nvestigation was an organi zation involved in the distribution of
| arge quantities of cocaine in the Boston area. Manuel Pinal es was
identified as the | eader of the organization, receiving cocaine in
gquantities of between 30 and 80 kilograns at a time froma source

of supply in the Dom nican Republic. Pinales and his cohorts then

! Heredia was also known as Luis Cas or "Cuba." During Diaz-
Arias' trial, the governnment referred to himas Luis d as. On
appeal, both parties refer to himin their briefs as Heredia. W
do the same here.
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distributed these drugs to custoners in the Boston, New Bedford and
Lowel | areas of Massachusetts, as well as to custoners in Rhode
| sl and. According to the results of the investigation, the core
menbers of the Pinales organization were Heredia, Rodriguez and
Pena.

The DEA i nvestigationrelied on court-authorized wi retaps
on phones bel onging to Pinales, Rodriguez, Pena and Heredia. The
evi dence submitted at trial against Diaz-Arias consisted primarily
of recordings of conversations between Pinales, Pena, Heredia and
a man referred to as "H polito," whom the governnent |ater
identified as Diaz-Arias. The governnment also relied on severa
"drug | edgers” that were seized on Cctober 8, 2004, pursuant to
search warrants executed on 115 Navarre Street, where Heredia
mai nt ai ned an inventory of cocaine, and at another |ocation known
as the "Park Avenue Market," a grocery store run by Pinales. The
government's position at trial was that the |edgers linked Diaz-
Arias (referred to in the ledgers as "H polito" or "HP.") with
several kilograns of cocaine and thousands of dollars paid or owed
to the Pinales organization. The wretap recordings, which the
governnent also used to prove that Diaz-Arias was a regular
custoner of the Pinales organization, are discussed in nore detail

bel ow.



B. The Wretapped Conversations

In July 2004, |aw enforcenent agents began intercepting
several telephone calls between Hi pdlito, Pinales, Pena and
Her edi a. These tel ephone calls depicted Hipolito attenpting to
br oker several drug transactions with Pinales, with Hi po6lito asking
Pinales to "give me sonme stuff" and later rem nding Pinales "I owe
you seven and a half." The intercepted conversations al so reveal ed
that the parties spoke in code, referring to kil ograns of cocai ne
as "cars" and noney as "tickets."

The low point for H polito came in the final days of
Septenber, when one of his planned cocaine transactions wth
Pinales went awy. It all began on Septenber 28, when agents
intercepted a telephone call where Hpdlito told Pinales the

followng: "so, tonorrow, | am going to send the guy over there

to bring the tickets, the little tickets, yes, and so you

give himthat." Pinales responded, "[a]lright . . . [t]ell himto
call ne, so that he neets up with Viejo . . ."2

The next day, at 11:47 a.m, Alex Herndndez, H po6lito's

courier, called Pinales and said: "I amHipélito's guy. | will, |

amgoing to call you . . . in a couple of mnutes, do you hear?"

Pinales told Hernandez that this was fine, but gave him another

2 Trooper Cepero testified that, over the course of the
i nvestigation, he concluded that "Viejo," which in this context
translates into English as "Od Man," was a reference to either
Heredia or Pena. In this particular call, the governnent posited
that Pinales was referring to Heredi a.
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phone nunber and asked himto "[c]all himthere.” An hour |later,
Her ndndez pl aced a call to the phone nunber that Pinales gave him
whi ch turned out to belong to Heredia. Hernandez again identified
hinsel f as "Hi pélito's guy,"” and Heredia instructed hi mto "cone by
here, by near here, by Hyde Park," where the "little store"?® was
| ocat ed. Hernandez told Heredia that he would stop by there to
"pick up a pair of pants.” Heredia then called Pinales to ask what
he shoul d gi ve to Hernandez, to whi ch Pinal es responded "t he usual "
or "the conplete one." Massachusetts State Trooper Jai ne Cepero,
who was eavesdropping on these calls while sittinginawre room
alerted surveillance officers that there was a person heading to
the Park Avenue Market to neet with Heredia, and that said person
was going to be receiving a kilogram of cocai ne.

At 1:00 p.m, several | awenforcenment officers, including
DEA Task Force Agent Kevin McDonough, were conducting surveill ance
around the Park Avenue Market. Twenty mnutes l|ater, MDonough
observed Heredia come out of the Park Avenue Market, wearing an
unzi pped jacket. As Heredia stood outside, a red Miustang pulled
over next to him and he began to talk with the driver. At that
poi nt, Heredia entered the vehicle through the passenger door, and
the vehicle then proceeded down Hyde Park Avenue. It stopped just
a few bl ocks away from 115 Navarre Street. Heredia energed from

the vehicle and entered a residence at that |location. One or two

3 This is apparently a reference to the Park Avenue Market.
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mnutes |later, Heredia exited the residence, this tine with his
j acket zi pped up and hi s hands i nside his pockets. Agent MDonough
perceived himto be holding sonething around his stomach area.
Heredia then traveled to the Miustang, reconvened with the driver,
and together they headed back to the area of the Park Avenue
Mar ket. Now back there, Heredia stepped out of the vehicle, and
the vehicle continued on its way. The officers, including Agent
McDonough, proceeded to follow it in their unmarked cars.

The red Mustang nmade its way through several streets in
Boston, eventually enbarking on Interstate 93, northbound. As
Agent McDonough was shadow ng the vehicle, Trooper Cepero, who was
still in the wire room contacted a nearby Mssachusetts State
Police barracks to arrange for a nmarked police cruiser to stop the
Must ang. Trooper John Costa and Sergeant McCarthy, who were in the
area driving separate police cruisers, spotted the Miustang as it
was approaching the town of WI m ngton, Massachusetts and ordered
it to pull over onto the hard shoul der | ane.* They identified the
driver as Al ex Hernadndez and conducted a search of the vehicle
using trained canines. The canines sniffed around the vehicle and
alerted the officers to an area under the rear of the passenger
seat; the officers inspected the floor around this area and found

a possi bl e hidden conpartnent. Hernandez was pl aced under arrest,

4  Trooper Costa testified that, at the time, the Mistang was
traveling over the speed Ilimt and was follow ng the vehicle in
front of it too closely.
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and the Mistang was towed to the Andover barracks, where an
i nspection of the hidden conpartnent yielded a kil ogramof cocai ne.

As tinme passed, H pélito grew anxious awaiting
Hernandez's arrival. At 3:31 p.m, he called Pinales and asked
"[a]t what tinme did you guys give the car to the guy?" Pinales
replied, "[a] while ago . . . [i]s he not answering the phone?"
"No, he is not answering now . . . [y]ou know how that is," said
H pélito. A worried Pinales then told H pélito "[o]h, damm .
[bJad sign . . . [t]here are problens there, bro. . . | hope
God willing there are not . . ." The two agreed that they would
wait and see what happened to Hernandez, with H polito promsing to
call Pinales as soon as he had news.

At 4.57 p.m, Hipélito finally called Pinales and told
him "[t]hey caught the man, dude." D smayed, Pinal es asked where,
and Hipélito replied, "in Andover." Hipdlito then told Pinales
t hat he was going to call someone to figure out what was goi ng on.
Pi nal es and Hi po6lito spoke again on the phone at 7:39 p.m Pinales
warned Hipolito that "[i]t seens the friend is singing" to the
police, and Hi polito advi sed Pinales to change his phone nunbers.
Al nost two hours later, H pdlito called Pinales and told himthat
he had spoken with Hernandez's |awer, who confirnmed that the
police had "caught him with that, yes." Several other phone

conversations between Hi polito and Pinales were intercepted on the



foll ow ng day. Those recordings nostly featured discussions
concerni ng the anount of Hernandez's bail.

C. Jacqueline Fresa

During trial, Trooper Costa testified that on Cctober 2,
2004, he received a phone call froma woman who identified herself
as Jacqueline Fresa. He testified that Fresa expressed anger at
the arrest of Hernandez, and that she conpl ai ned about receiving
threats, because "sonebody had said that she was the i nfornmant that
had tol d the police about Hernandez" and therefore was responsible
for his arrest. Fresa denied being the informant, but admtted she
knew Her ndndez.

On the sane day, H pélito told Pinales over the phone

that, "[t] he nother of ny daughters . . . | got told that . . . she
screwed nme over." "But which one of them who?" asked Pinales.
"The one who was in jail, who cane out," replied Hipdlito.

H polito told Pinales that, shortly before Herndndez was arrested,
"the nother of [his] daughters” had called Hernadndez to find out
where he was. H polito then clainmed that, as soon as Hernéandez
told her his |ocation, "like five hundred showed up . . . sheis a
rat[,] man . . ." A few days later, on Cctober 7, Hi p6lito called
Pinales again and told himthat the nother of his daughters had
filed a restraining order against him

During the trial, the district court admtted into

evidence certified birth records from the city of Haverhill,
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Massachusetts, which showed that Diaz-Arias and Fresa were in fact
the parents of two daughters. In addition, the district court
admtted a certified record from the Haverhill D strict Court,
which reflected that on October 4, 2004, Fresa had filed a
restrai ning order agai nst Diaz-Arias. Thus, the governnent clains
that Fresa was the one Hipolito referred to as "the nother of [his]
daughters,” and that this was conclusive evidence proving that
Hi pélito was in fact Diaz-Arias.?®

D. Arrest and Sentencing

Di az- Ari as was arrested on Cctober 22, 2004, in Lowell,
Massachusetts, while using the nanme of Carlos Santiago. He was
al so known to use other aliases, such as "Junio Hunberto Santana
Otiz," "Raphael Otiz Santino," "Q@iillerno Sanchez" and "José
Ni eves." Diaz-Arias was subsequently rel eased on bail, but becane
a fugitive when he was indicted on the federal drug charge. On
June 11, 2009, he was arrested in Lynn, Massachusetts. At that
time, the officers found Diaz-Arias to be in possession of a

Dom ni can passport in the nane of Rafael Bienvenido Reynoso

°® Fresa also testified at trial and identified Diaz-Arias as the
father of two of her three daughters. She stated that she knew
Her nandez, that she was supposed to go out with himon the day he
was arrested, and that after learning of his arrest, she called the
Andover police station to conpl ain about people comenting that she
was the informant who hel ped them apprehend Hernandez. Fresa
further testified that, later on, she asked Hi polito to "beat up"
Hernandez in retribution for Hernandez accusing her of being the
snitch. Wen H pdlito refused, Fresa took out a restraining order
agai nst him
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Her nandez and a Social Security Card in the nane of Rafael Matos
Br uno.

The jury found Diaz-Arias guilty of participating in the
charged conspiracy. At sentencing, the district court found, by a
preponder ance of the evidence, that he was responsi bl e for at | east
five kilograns of cocaine and therefore subject to a nandatory
m ni mum sentence of ten years. 21 U S.C 8§ 841(b)(1)(a)(ii)
(2006). The court determ ned that the applicable guideline range
for Diaz-Arias, taking into account an offense |evel of 32 and a
crimnal history category of Il1l, was 151 to 188 nonths. The court
nevert hel ess varied downward to reflect the culpability of Diaz-
Arias in conparison to the other defendants in the case and
sentenced Diaz-Arias to 120 nonths' inprisonnent to be foll owed by
five years of supervised release. This tinely appeal followed.

1. Discussion

A.  The Voice ldentification Testinony

Diaz-Arias' main argunent in this appeal is that the
district court abused its discretion when it allowed the governnent
to introduce the lay opinion testinony of Trooper Cepero, who
identified Diaz-Arias as the speaker in the intercepted tel ephone
conversati ons. He contends that this testinony ran afoul of
Federal Rul e of Evidence 701 for |ay opinion testinony because it:
(1) was not helpful to the jury; (2) was not based on personal

know edge; (3) constituted expert testinony nmasked as | ay opi nion;
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and (4) was factually flawed. The follow ng background on Trooper
Cepero's testinony at trial will assist us in sorting through these
argunents.

1. Background

Trooper Cepero is a trooper with the Massachusetts State
Police, where he has served for approximately 30 years, primarily
in narcotics enforcenent. At trial, he testified that he has
fulfilled many roles there, including working undercover, serving
search warrants, doing surveillance and serving as affiant on
W r et aps. He stated that he has participated in hundreds of
i nvestigations, including over 30 that involved wiretaps. He was
born in Puerto Rico, and Spanish is his native |anguage; he
continues to speak Spanish fluently and uses it in connection with
his duties as a state trooper. For exanple, he has used his
Spani sh skills in several wiretap investigations involving Spanish
speakers. He testified that he is famliar with individuals from
the Dom nican Republic (where Diaz-Arias is from and their
speaki ng i ntonations and accents.

Trooper Cepero testified that he was a co-case agent on
the DEAinvestigationthat | edto Pinales' and Diaz-Arias' arrests.
During nost of the investigation, Cepero was stationed in a "wire
room" overseeing and reviewing the audio of the intercepted
t el ephone calls fromthe day before, as well as the transcripts and

summari es of those calls. Wenever a phone call was nade to or
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from an intercepted phone line, the call would be recorded via
conputer onto an optical disk that would contain the audio of the
call, the data furnished by the phone conpany, and any additi onal
coments provided by the officer nonitoring the call. I n
preparation for trial, Trooper Cepero copied the recorded calls
that involved Hipdlito onto a separate optical disk and revi ewed
the transcripts and transl ati ons of those recorded conversati ons.
The parties do not seemto dispute that the transcripts accurately
reflected the words spoken anong the speakers, which were
transl ated from Spani sh into Engli sh.

During trial, the governnment introduced into evidence
Exhibits 26 and 27, which featured the recorded tel ephone calls
that involved "H pdlito" and the transcripts of those calls.
Trooper Cepero testified that he had reviewed all of those calls
wi th their conmpanion transcripts, and assured that the transcripts
accurately identified the speakers and the words spoken. He
testified that he spent approxi mately "five or six hours" |istening
to the calls in preparation for trial.

I n order to adequately conpare the voice of "Hipdélito" in
Exhibits 26 and 27 with the voice of Diaz-Arias, the prosecution
i ntroduced Exhibit 41, a conpact disk that contained at |east 16
recorded tel ephone calls, which the parties stipul ated were "recent
recordi ngs of the defendant Hi pélito Diaz-Arias' voice obtained by

| awful means." Some of the recordings included conversations
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bet ween Di az-Arias and Fresa. Trooper Cepero testified that he
spent about three hours listening to the calls in Exhibit 41 in
their entirety and went over sonme of them a couple of tines. In
preparation for trial, he conpared the voice of Diaz-Arias on
Exhibit 41 with the voice of Hipdélito on Exhibit 27. I n maki ng
t hat conparison, Trooper Cepero testified that he took i nto account
several factors, including: (1) things that were unique to the
voi ce, such as greetings, laughter, tone, nmanner and speech
pattern; (2) certain expressions that could not have been
rehearsed; (3) certain expressions that were indicative of
sonething the speaker did all the tine; and (4) if the speaker
used, or responded to, his nane, and whet her the speaker referenced
to having spoken with sonmeone el se beforehand. Based on these
factors, Cepero testified that, in his opinion, the voi ces bel onged
to "the sanme gentleman, sane voice." Di az- Arias |odged an
objection to this testinony, but it was overruled by the district
court. He now renews his objection to the adm ssion of the |ay
opi nion testinony before us, which we review for manifest abuse of

discretion. United States v. Valdivia, 680 F.3d 33, 50 (1st G r

2012) .
2. Helpfulness to the Jury
Diaz-Arias clains that the proffered testinony by Trooper
Cepero was not hel pful to the jury because the jurors were just as

capabl e as Trooper Cepero of conparing the voice of H p6lito with
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that of Diaz-Arias. We di sagree. In order for lay opinion
testinony to be adm ssi bl e under Federal Rule of Evidence 701, the
testimony nust be "hel pful to clearly understanding the w tness'
testinony or to determning a fact in issue.” Fed. R Evid.

701(b); United States v. Flores-de Jesus, 569 F.3d 8, 20 (1st GCr

2009) .

Lay opinion testinmony will not be "helpful” to the jury
"when the jury can readily draw the necessary inferences and
conclusions without the aid of the opinion." United States v.

Sanabria, 645 F.3d 505, 515 (1st Cr. 2011) (quoting Lynch v. Gty

of Boston, 180 F.3d 1, 17 (1st Cir. 1999)) (enphasis added). The
"nub" of this "hel pful ness" requirenent is "to exclude testinony
where the witness is no better suited than the jury to nake the
judgnent at issue, providing assurance against the adm ssion of
opi nions which would nerely tell the jury what result to reach."”

United States v. Meises, 645 F.3d 5, 16 (1st G r. 2011) (internal

quotations and citations omtted); see also United States wv.

Vazquez-Rivera, 665 F.3d 351, 361 (1st Cir. 2011) ("[T]estinony,

the 'sole function' of which is 'to answer the same question that
the trier of fact is to consider in its deliberations . . . [nay
be excluded as unhel pful.'") (quoting 4 J. Winstein & M Berger

Weinstein's Federal Evidence 8 701.05 (Joseph M MlLaughlin, ed.

Mat t hew Bender 2d ed. 2011)). W are mndful that |ay opinions

whi ch make an assertion as to the ultimte issue in a case "w ||
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rarely nmeet the requirenent of Rule 701(b), since the jury's

opinion is as good as the witness's." United States v. Rodriguez-

Adorno, 695 F.3d 32, 39 (1st Cr. 2012) (internal quotations and
citation omtted).

Di az- Arias contends that Trooper Cepero's opinion was
just as good as the jury's because Trooper Cepero had never spoken
with Diaz-Arias in person. Furthernore, the testinony in question
went directly to the ultinmate issue: it asserted that Diaz-Arias
was the speaker in the recordings, thus identifying him as the
guilty party and leaving no room for the jury to draw its own
conclusions as to what the evidence established. The governnent,
for its part, argues that Trooper Cepero's testinony was hel pful to
the jury because, as a native Spani sh speaker who is famliar with
the intonations and accents of people fromthe Dom ni can Republic,
Tr ooper Cepero possessed particularized knowl edge which may have
proven hel pful to a reasonable juror in making a voice conparison
of a native Spani sh speaker. The governnent calls our attention to

United States v. Ayala, No. 09-CR 0138, 2010 W 3369686, at *2

(N.D. Ckla. Aug. 24, 2010), where the district court for the
Northern District of Cklahoma all owed the | ay opinion testinony of
an interpreter who nmade a voice identification of a Spanish
speaki ng def endant.

W agree with the governnment that, in this particular

case, Trooper Cepero's testinony should have proven useful to the
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jury in identifying Diaz-Arias' voice. G ven the fact that the
W ret apped conversations were in Spanish, the district court did
not abuse its discretion by determ ning that the jury may not have
been able to readily draw the i nferences and concl usi ons necessary
to identify Diaz-Arias' voice, in the absence of Trooper Cepero's
testi nony. Diaz-Arias can point to no evidence that this
particular jury, sitting in Massachusetts, possessed the sane
mastery of the Spanish | anguage as did Trooper Cepero, who is a
native speaker famliar with the particular accents, intonations
and speaking habits of persons from the Dom nican Republic.?®
Lacking this background, the jurors were in a |ess advantageous
position than Trooper Cepero was i n nmaking the voi ce conpari son, as
t hey woul d have had troubl e understandi ng the words being spoken
anongst the speakers and telling their voices apart. This, in
turn, would have hanpered their efforts to detect how specific
words were being repeated and vocalized by the speakers, to the
detrinment of their efforts to nmake a voi ce conparison

The jurors al so benefited fromTrooper Cepero's gui dance
in making their voice identification because Trooper Cepero
testified as to the particularities they should | ook for, including

t he speaker's unique intonation of certain words, greetings and

® It is irrelevant that Trooper Cepero had never spoken with Diaz-
Arias prior to trial, as the hel pful ness of his testinony centers
upon his fluency in the Spani sh | anguage, and not on any contact he
may have had with Diaz-Arias beforehand.
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| aughter. Trooper Cepero was able to derive these indicators
thanks to the significant anount of hours he was able to devote,
before trial, to listening to and conparing the voices of Hipdlito
and Diaz-Arias. In this regard, Trooper Cepero's testinony may
have actually saved time for the jury.

We concl ude that Trooper Cepero and the jurors were not
in the sanme position when it canme to conparing the voices in the
recordi ngs, and therefore, the jury could have found the trooper's
testinmony to be hel pful.

3. Personal Experience

Federal Rule of Evidence 701 also requires that |ay
opinion testinony be “"rationally based on the wtness's
perception.” Fed. R Evid. 701(a). Diaz-Arias argues that Trooper
Cepero's testinony failed to conport with this requisite, because
Trooper Cepero allegedly based his identification of Diaz-Arias'
voi ce on information that was relayed to himfromthe other agents
wor ki ng on the case. Specifically, Diaz-Arias clainms that Trooper
Cepero testified that he "coordi nated" with the other agents in the
case and read their reports. Because Trooper Cepero never spoke to
Diaz-Arias in person, the argunment goes, Trooper Cepero's |ay
opi ni on was not based on personal know edge, but rather resulted
fromthe overall investigation

W have repeatedly warned that "prosecutors should not

permt investigators to give overview testinony, in which a
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government wtness testifies about the results of a crimnal
i nvestigation, usually including aspects of the investigation the

w tness did not participate in . . . ." United States v. Rosado-

Pérez, 605 F. 3d 48, 55 (1st Cir. 2010). Such testinony inproperly
exposes the jury to conclusory statenents that are not based on the
W t ness' personal know edge, and which are unreli abl e because they
of ten consi st of inadm ssible hearsay evidence derived from ot her
government agents who participated in the investigation, but who

were never brought to testify at trial. See Flores-De Jesus, 569

F.3d at 19 (stating that, when a governnent w tness expresses his
opinion as to a defendant's culpability based on the overall
results of an investigation, "these conclusory statenents often
i nvol ve inperm ssible [ay opinion testinony, w thout any basis in
personal know edge, about the role of the defendant in the
conspiracy.").

W are satisfied that Tr ooper Cepero's voice
identification testinony was squarely based on his personal
know edge. Diaz-Arias clainms that, during cross-exam nation,
Trooper Cepero admtted that he worked with the other agents
participating in the investigation and read their reports.
However, Trooper Cepero never said that his identification of Diaz-
Arias' voice was based on the contents of those reports or on his
interactions with the other agents, and Di az- Ari as' counsel did not

follow up on this line of questioning by asking Trooper Cepero
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whet her he had in fact based his opinion on outside evidence.
Rather, a review of the testinony reveals that Trooper Cepero
adequately based his testinony on the know edge he devel oped from
personally listening to, and analyzing, the recorded telephone
conversations of "H polito,”" as well as the stipulated audio
recordi ngs contai ni ng exenpl ars of Diaz-Arias' voice.” |f a proper
foundation is laid establishing the basis of a governnent |ay
w tness' know edge, opinion or expertise, then such a wtness may
testify about matters wthin his personal know edge and give |ay

or, if qualified, expert opiniontestinmny. Rosado-Pérez, 605 F. 3d

at 56. This was clearly done in this case, as the prosecutor
properly authenticated Trooper Cepero's voice identification
testinmony, by having himtestify at | ength about (1) the procedures
that were used to intercept and record the relevant phone
conversations; (2) his experience handling wretap i nvestigations;
(3) his fluency in the Spanish | anguage as a native speaker from

Puerto Rico who is famliar with the accents and intonations of

" Diaz-Arias' reliance on our decision in Vazquez-Rivera, 365 F. 3d
at 361, is msplaced, because in that case, the governnment had
asked the governnent wi tness who the investigation had identified
as the cul pable party, and the witness answered that it was the
defendant. W held that such testinony was i nproper under Rule 701
because the agent had never personally heard or observed the
def endant; instead, the agent based her testinony on the conbined
perceptions of others. This is not the case here, as Trooper
Cepero testified that he was fam liar with Diaz-Arias' voice due to
t he hours he spent listening to the admtted recordi ngs, and based
his voice identification testinony on his own perceptions of those
recor di ngs.
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i ndi viduals fromthe Dom ni can Republic; (4) his famliarity with
the voices present in the recordings, given the extent of his
preparation before trial in listening to them and (5) the
particularities he |ooked for in conparing the voices present in
t he recordings.

Therefore, we conclude that the voice identification
testi nony was properly authenticated pursuant to Federal Rule of
Evi dence 901, and that the content of this testinony was squarely
based on Trooper Cepero's personal know edge.

4. Lay vs. Expert Opinion

Diaz-Arias' fourth challenge is that the district court
erred in allow ng Trooper Cepero's voice identification testinony
as it did not conply with the requirenents of Federal Rule of
Evi dence 702, which governs the adm ssion of expert wtness
t esti nony. Specifically, he <conplains that the governnent
attenpted to portray Trooper Cepero as an expert in voice
identification, by having him testify about his fluency in the
Spani sh | anguage and his famliarity with the accents of Spanish
speakers from the Dom ni can Republic. However, apart from this
i npression, Diaz-Arias nakes no attenpt to explain how the
trooper's famliarity with the Spanish |anguage constituted the
type of "specialized know edge and heightened sophistication

normal |y associated wth expert testinony." United States v.

Espi nal -Al neida, 699 F.3d 588, 614 (1st GCr. 2012) (ellipsis
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omtted). Nei t her does he el aborate on how the nethods used by
Trooper Cepero in making the voice conparison were unreliable or
how he was prejudi ced by the district court's decisionto allowthe

testinony as | ay, instead of expert, opinion. See United States v.

Hilario-Hlario, 529 F.3d 65, 72 (1st Cr. 2008)("to succeed in

obtaining a reversal on appeal, a defendant nust prove both an

abuse of discretion and prejudice.") (citing United States v.

Al varez, 987 F.2d 77, 85 (1st Cir. 1993), cert denied, 510 U. S. 849

(1993)).

I n addition, these argunents are irrelevant to the i ssues
presented by Trooper Cepero's testinony identifying Diaz-Arias as
t he speaker in question. During cross-exam nation, Trooper Cepero
clearly admtted that he was not an expert in voice identification,
and stated that the jury had as nmuch expertise as he did in voice
recognition. Further, at the close of evidence, the district court
remnded the jurors that they were not obligated to accept his
testinmony, and that they could disregard it if they concluded it
was unreliable or inadequately supported. As a result, we cannot
conclude that the jurors were msled into thinking that Trooper
Cepero was an expert witness and that they needed to accord any
undue deference to his testinony. Accordingly, we find no abuse of

di scretion here.
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5. Factual Inconsistencies

Di az- Arias' final challenge to the adm ssion of the voice
identification testinony is that the testinony was factually
fl aned. He makes the case that, in the recordings of the
Wi r et apped conversations, H pdlito represented that he was facing
certain events and circunstances in his |ife which are directly at
odds with the events and ci rcunst ances surroundi ng Diaz-Arias' life
in 2004. Firstly, he notes that in the recordings, H pélito
identified hinself as being age 34 and that he was born in the
nmonth of April. Conversely, Diaz-Arias clains he is 41 years of
age and that his birthday falls on January 29. Secondly, he notes
that in the recordings, H polito made reference to the "sacrifices”
he was maki ng for "Angie," who presunably was his daughter. Diaz-
Arias now clains that the evidence at trial revealed that he only
had three children, none of whomwere naned "Angie." Thirdly, on
one of the calls, H polito nentioned that he had not been able to
see a certain woman, because she had put a restraining order on
him and that this, in turn, had prevented him from seeing his
ol dest daughter, whom he had raised. Diaz-Arias argues that the
recordi ng does not identify the woman as Jacquel i ne Fresa, that the
government did not elicit testinony fromFresa going to her efforts
to inpede Diaz-Arias from seeing his ol dest daughter, and that
Fresa's ol dest daughter was in fact fathered by a man nanmed Jason

Pi na, which makes it extrenely unlikely that Diaz-Arias would have
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been the one that raised her. Lastly, Diaz-Arias contends that the
speaker in the recordings was not clear on whether he had one or
nmore daughters with the woman he spoke about.

Havi ng thoroughly reviewed the record, including Diaz-
Arias' snorgasbord of aliases and |iaisons, we are convinced that
a reasonable jury may still have elected to credit Trooper Cepero's
testinony, despite these seem ng i nconsi stencies. |In fact, many of
t he i nconsistencies cited by Diaz-Arias are not inconsistencies at
all. First of all, the Presentence Report (PSR) |ists Diaz-Arias
as havi ng been born on January 29, 1971. In the sumrer and fall of
2004, Diaz-Arias would have been 33 years old, turning 34 the
followng year. In his brief, he states that he is 41 years old,
but that probably refers to his age in 2012, when the brief was
witten. That said, there is a valid question as to the nonth of
his birthday, January vs. April, but the record in this case
est abl i shes that Diaz-Arias was an avid user of false identities,
which allowed him to assune several false dates of birth.
Therefore, a reasonable jury would have acted well within inits
discretion in concluding that Diaz-Arias was nerely being
untrut hf ul when he asserted that he "was 34 years old as of April."
It was al so free to surnmise that Diaz-Arias' true date of birth was
not conclusively established at trial.

Li kewi se, Diaz-Arias' assertion that he only had three

daughters, none of whom were nanmed "Angie," is unsupported by the
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record. First of all, the record indicates that it was Fresa, and
not Diaz-Arias, who testified that she only had three daughters,
two with Diaz-Arias and one with Jason Pina. Second, having
reviewed the pertinent transcripts, it is apparent to us that
H polito never explicitly stated that he had procreated "Angie"
with the woman who pl aced the restraining order against him and
whom t he governnment argued was Fresa. Hi polito only appeared to
mention that he had raised "Angie" and that the woman in question
had taken her away fromhim Third, there was evidence that Diaz-
Arias had romantic rel ationships with other wonen, and so the jury
could have inferred that "Angie" was another one of Diaz-Arias'
daughters, procreated with soneone other than Fresa. In fact, the
PSR noted that Diaz-Arias reported having four other children

including two with Angie Christo, one of his fornmer girlfriends. In
any case, it is difficult to argue that the reference to "Angie"
could have created any reasonable doubt within the mnds of the
jurors while evaluating the sufficiency of the evidence against
Di az- Ari as.

W are simlarly unpersuaded by Diaz-Arias' renaining
argunents, to the effect that the recordings did not identify Fresa
as the woman who had pl aced the restrai ning order against him The
content of the recorded phone conversations, Fresa' s testinony, and
t he adm ssion of the restraining order itself (which was filed only

a few days before H pdlito referred to it in the recordings) as
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well as the other evidence presented at trial, conprised enough
circunstantial evidence for the jury to conclude that it was Fresa
who filed the restraining order against "H polito." Any
uncertainty as to the amount of children Hi pdélito had with Fresa is
m nimal conpared to the corroborating circunstantial evidence
presented at trial, which strongly indicated that H polito was
i ndeed Di az-Arias. Moreover, it is the prerogative of the jury to
"choose between varying interpretations of the evidence.” United

States v. Sanchez-Badillo, 540 F.3d 24, 32 (1st G r. 2008)(citing

United States v. Wlder, 526 F.3d 1, 7 (1st Cir. 2008)); see also

United States v. Rodriguez-Duran, 507 F.3d 749, 758 (1st Cir. 2007)

("The governnent need not succeed in elimnating every possible
theory consistent wth the defendant's innocence . . . and
circunstantial evidence alone may be sufficient to provide a basis
for conviction." (internal quotations and citations omtted));

United States v. Martinez, 922 F.2d 914, 923 (1st Cr. 1991)("The

evi dence need not excl ude every reasonabl e hypot hesi s i nconsi st ent
with guilt, and the jury is entitled to choose anong varying
interpretations of the evidence so long as the interpretation it
chooses is a reasonable one.").

Based on the foregoing, we find that the district court
did not abuse its discretion in allowing Trooper Cepero’s voice

identification testinony.
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B. Labeling of Transcripts

Di az- Arias' second argunent is that the district court
abused its discretion when it all owed the governnment to provide the
jury with transcripts of the intercepted phone conversations which
identified one of the speakers by his first nane, i.e. Hipdlito.

1. Background

On July 25, 2011, Diaz-Arias filed a notion in |inne
ai ned at precluding the governnment fromintroducing the transcripts
of the wretapped conversations it prepared, because one of the
speakers was | abeled as "Hi polito." After hearing argunents, the
district court ruled that the transcripts could be used as the
government proposed, "with the caution to the jury that it's a
poi nt the governnent has to prove, not only to identify who the
speaker is but that, in fact, it is the defendant."”

At trial, Diaz-Arias requested a limting instruction
when t he gover nnent began pl aying the recorded tel ephone calls and
providing the jury with the transcripts. The district court
inparted the follow ng instruction:

Let nme just tell the jurors that the

governnment's | abel ed these conversations, and

the transcripts have been prepared, obviously,

from their point of view as to who the

speakers are and what their nanmes are and so

on and so forth. Utimtely, that's your

j udgnment to nmake, whether those people are who
are actually recorded on the nmatter to the

extent it's inportant. Particularly, the
person identified as Hipolito. You'll have to
decide if there was such a person and,
ultimately, the question will be whether that
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was the defendant or not, or sonebody el se.

But because the governnent has labeled it as

"Hi polito" doesn't mean t hat that's

determ native. You will rmake the determ nation

at the appropriate tine.
The jury was allowed to use the transcripts several tinmes in order
to follow al ong whenever the governnent played a recording of an
intercepted tel ephone call. The jury was al so provided with a copy
of the transcripts to use during their deliberations.® Diaz-Arias
now reiterates his objections to the use of the transcripts before
this forum

2. Standard of Review

W review for abuse of discretion the district court's

decision to allow the use of a transcript at trial. United States

v. Anderson, 452 F.3d 66 (1st Cr. 2006).
3. Analysis
Di az- Ari as mai nl y advances three argunents regardi ng t he
adm ssibility of the contested transcripts: (1) that there was no
conpel i ng evidence supporting Trooper Cepero's identification of
him as one of the speakers; (2) that the district court did not
properly instruct the jury that it was up to themto deci de whet her

t he speaker | abeled as "H polito" was indeed Diaz-Arias; and (3)

8 Diaz-Arias |lodged a continuing objection to the use of the
transcripts at trial. He also objected to the governnent's request
to provide the jury with the transcripts for their deliberations.
The district court overruled both objections.
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that labeling one of the speakers as "H pdlito" constituted
i nper m ssi bl e vouchi ng by the governnent.
The first two argunents are derived from Diaz-Arias'

reading of our decision in United States v. Jadlowe, 628 F.3d 1

(st Cr. 2010). 1In Jadlowe, the district court admtted the |ay
opinion testinony of a police officer identifying the defendant's
voi ce i n several recordings of wiretapped communi cati ons. 628 F. 3d
at 24. The defendant had argued that it was error to admt such
testinony, Dbecause the identification was not based on the
officer's prior personal experience with him and because the jury
"was perfectly capable of drawing its own i ndependent concl usi on[ s]
based on the evidence presented.” 1d. (internal quotations
omtted). W agreed with the defendant that it was error for the
district court to admt as lay opinion testinony the voice
identification of the officer, because the officer was "not in a
better position than the jurors to make the identity judgnents."
Id. W also agreed with the defendant that the district court
erred when it allowed the prosecution to furnish the jury with the
transcripts of the recorded conversati ons, because the transcripts
reflected the officer's identification of the defendant's voice by
| abeling one of the speakers with his nane. However, since the
record established that there was "conpelling circunstanti al
evi dence that Jadl owe was properly identified as the speaker in the

calls" and the district court providently instructed the jury that
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it was up to them to make a determnation as to whether the
transcripts accurately identified the speaker as Jadl owe, we held
that any error in admtting the | ay opinion testinony and all ow ng
the transcripts was harnm ess. Id. at 25.

Diaz-Arias clains that, <contrary to Jadlowe, the
circunstanti al evidence pointing to himas the speaker in the phone
call recordings was not conpelling, and that while the district
court did give the jury an instruction as to the use of the
transcripts, this instruction was not given at the tine that the
transcripts were provided to the jury. Di az- Arias' argunents,
however, are m splaced, because the situation in Jadlowe is
conpl etely distinguishable fromthe one present in this case. The
centerpiece of our holding in Jadlowe, as it pertained to the use
of the transcripts, was that the officer's testinony identifying
Jadl owe as one of the speakers was not hel pful to the jury, because
the evidence the officer relied upon to nake that assessnent was
readily available to the jury. 1d. at 24. |Instead, here one of
t he speakers in the transcript was | abel ed with the nane "Hi pdlito"
based on Trooper Cepero's identification of Diaz-Arias as said
speaker, and as we have al ready expl ai ned, Trooper Cepero in this
case was in a better position than the jury to nmake that
assessnent, based primarily on his mastery of the Spani sh | anguage

and his famliarity with the accents of native speakers.
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Therefore, Diaz-Arias' attenpts to frane his argunments within the
context of our holding in Jadl owe are unavailing.

In any event, we agree with the governnent that there is
sufficient evidence to establish that the speaker in the
i ntercepted tel ephone conversations was soneone nanmed "Hipélito,"
and that "Hi polito,"” inturn, was the defendant, Diaz-Arias. There
is strong circunstantial evidence that the speaker in question was
referred to as "Hipdélito" by the other nenbers of the Pinales
or gani zati on when t hey conmuni cated wi t h each ot her over the phone.
For exanple, on the night of July 11, 2004, Pinales told Pena to
call H pdlito the next day so that Pena and H pdlito could neet.
A mnute after that conversation took place, Pena called H pdlito
to ask if he could visit him On Septenber 28, 2004, Hi pdlito
called Pinales to informhimthat "tonorrow, | amgoing to send the
guy over there" and the next day, Hernandez called Pinales and
identified hinself as "H pélito' s guy." Later that day, Pinales
call ed a phone nunmber and asked to speak with "Hi polito," after
whi ch he spoke with the speaker in question. Apart from Trooper
Cepero's admssible testinony identifying the speaker as
"Hipélito," there was enough circunstantial evidence here to

support the labeling of the transcript with the nane "Hipélito."?®

® In addition, two of the phone nunbers used by Hi pélito during
the intercepted tel ephone calls were listed in Pinales address
books as belonging to "H P.," which a reasonable juror could infer
is an abbreviation for Hipolito.
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The sane can be said about the governnent's theory that
H pélito was the defendant, Diaz-Arias. As we have previously
recounted, a reasonable jury could have concluded that Fresa was
the woman Hipolito referred to in the tapes, given the anple
evi dence connecting the two. This evidence, coupled with Trooper
Cepero's testinony that he was able to match the voice of
"Hi p6lito" with the voice of Diaz-Arias, the latter of which he was
able to discern fromstipul ated recordi ngs of Diaz-Arias' voice, is
enough to support the jury's conclusion that the voice of H pélito
bel onged to Di az-Ari as.

The record al so belies Diaz-Arias' second argunent, that
the district court did not properly instruct the jury that it was
up to themto decide if the speaker |abeled as "H po6lito" was in
fact Diaz-Arias. As previously recounted, the district court did
give the jury such an instruction when t he gover nnent began pl ayi ng
the audio recordings of sone of the intercepted calls. Thi s
instruction was given at the behest of Diaz-Arias' counsel. The
district court again remnded the jury that the | abeling of the
transcripts was not determ native when it gave its concluding
instructions, stating that "it is the governnment's position that
the person referred toin . . . the transcripts of the intercepted
t el ephone conversations as H pélito is this defendant. To convi ct
t he defendant, the governnment nust convi nce you of that fact beyond

a reasonable doubt." W thus find that the district court
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sufficiently instructed the jury that it was up to themto decide
whet her the speaker in question was Diaz-Arias

Lastly, we are simlarly unswayed by Diaz-Arias' third
argunent, that permtting the transcript toidentify the speaker in
question as "Hi p6lito" constituted inproper governmental vouching.

| nproper vouching occurs when prosecutors place the
prestige of the United States behind one of their w tnesses "by
maki ng personal assurances about the credibility of [that] w tness
or by indicating that facts not before the jury support [that]

witness' testinmony." United States v. Rosario-Diaz, 202 F.3d 54,

65 (1st G r. 2000). |Inproper vouching can also be said to occur
when a prosecutor inplies to the jury that they "should credit the
prosecution's evidence sinply because the governnent can be

trusted.” United States v. Castro-Davis, 612 F.3d 53, 66 (1st Gr.

2010) (citing United States v. Pérez-Ruiz, 353 F.3d 1, 9 (1st Gr.

2003) and Fl ores-De Jesus, 569 F.3d at 18). W fail to see how any

vouchi ng took place with regards to the district court's all owance
of the inpugned transcripts. In his appellate brief, Diaz-Arias
cites to sone of our case |law on the vouching doctrine, but fails
to explain how the situations in those cases -- of governnent
W t nesses and prosecutors i nproperly bolstering the credibility of
ot her governnent witnesses -- are mrrored in this case. Neither
can we find any evidence on the record to suggest that the

prosecutor inproperly inplied to the jury that they shoul d take the
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transcript at its word that the speaker in question really was

"Hi po6lito," sinply because the governnent and Trooper Cepero coul d
be trusted to speak the truth. On the contrary, the governnent
properly authenticated the transcripts via Trooper Cepero's
testinony, and the l|abeling of those transcripts wth the nane
"Hipolito" nerely nmenorialized a part of that testinony: the
identification of the speaker in question as a man naned
"Hipolito." Therefore, we reject Diaz-Arias' clainms of inproper
vouchi ng.

Consequently, we find no abuse of discretion in the
district court's decisionallowingthejury touse the transcripts.
However, notw thstanding our validation of the evidence in this
case, we suggest that in future cases it would be better practice
for the government to establish the basis for the | abeling of the
transcripts, before these docunents are initially presented to the
jury, in addition to the court instructing the jury as was done by
the district court in this case.

C. Adm ssion of Unrelated Drug Sei zures

Diaz-Arias' third claim of error is that, while the
i ndi ctment charged himwi th participating in a single, overarching
conspiracy with the other twelve co-defendants, the evidence
mar shal ed at trial indicated the existence of nmultiple i ndependent

conspiracies. Specifically, Diaz-Arias maintains that he was only

"one of [the] many custoners” of the Pinales organi zation, and that
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he only entered into a |imted conspiracy with two of the co-
def endants (presumably Pinales and Heredia) to purchase cocaine
from them and not into the broader conspiracy charged in the
i ndi ctment. Because of this, Diaz-Arias contends that the district
court erred when it allowed the governnment to introduce evidence
pertaining to the seizure of a kilogramof cocaine fromTajh Wite
on Septenber 27, 2004, as well as the seizure of 53 kil ogranms of
cocaine fromthe stash house stewarded by Heredia at 115 Navarre
Street. He clains this caused an i nperm ssible variance to result
at trial, which fonmented an evidentiary spillover that allowed the
jury to transfer the guilt of the other co-defendants to him
t hereby abridging his "substantial rights.” The followng is a
brief overview of the lawin this regard.?®°

To sustain a conviction for conspiracy under 21 U.S. C
8 846, the governnent nust establish that "(1) a conspiracy
exi sted; (2) the defendant had know edge of the conspiracy; and (3)
the defendant knowingly and voluntarily participated in the

conspiracy." United States v. Maryea, 704 F.3d 55, 73 (1st Gr.

2013) (citing United States v. Dell osantos, 649 F.3d 109, 116 (1st

Cr. 2011)). The third elenment requires a showng that the

defendant intended to join the conspiracy and also intended to

effectuate its objectives. | d. A tacit agreenent to join the
10 Diaz-Arias also seenms to challenge the drug quantity
attributable to himin this section. For the sake of clarity, we
wi |l address said issue in the final section of this opinion.
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conspiracy is sufficient. United States v. Portela, 167 F.3d 687,

695 (1st Cir. 1999).

A prejudicial variance may result when "(1) the facts
proved at trial differ fromthose alleged in the indictnent; and
(2) the error affects the defendant's substantive rights.

Maryea, 704 F. 3d at 73 (citation omtted). The question of whether
the evidence supports the existence of a single conspiracy is a

factual one for the jury to determne. United States v. Escobar-

Fi gueroa, 454 F.3d 40, 48 (1st Gr. 2006). Assuming the jury was
properly instructed on this matter, sonethi ng which Di az-Ari as does
not challenge here, the initial question boils down to "one of

evidentiary sufficiency." Del | osantos, 649 F.3d at 116. On

review, we frequently regard the totality of the circunstances when
eval uating whether the evidence proffered at trial suffices to

establish the overarching conspiracy. Pérez-Ruiz, 353 F.3d at 7.

W nust reject Diaz-Arias clains that a variance occurred if a
"plausi ble reading of the record supports the jury's inplied
finding that he knowi ngly participated in the charged conspiracy."”
Id.

After carefully reviewwng the record in this case, we
first conclude that there was abundant evidence for the jury to
determ ne that Diaz-Arias entered into a conspiracy to distribute
cocai ne. The evidence showed that Diaz-Arias purchased nmultiple

kil ograns of cocaine from the Pinales organization on several
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occasions. See, e.q., United States v. Mtchell, 596 F.3d 18, 23

(st Cr. 2010)("pattern of drug sales between individuals for
redi stribution supports conclusion that individuals were involved

in drug conspiracy." (citing United States v. Moran, 984 F.2d 1299,

1303 (1st Gr. 1993))). It also established, as reflected in the
wi retap recordi ngs, that Diaz-Arias arranged for drug transactions
with the core nenbers of the conspiracy using the conspiracy's
coded | anguage. Mtchell, 596 F.3d at 24 ("use of drug code

probative of nmenbership in conspiracy” (citing United States v.

Mor al es- Madera, 352 F.3d 1, 12-13 (1st Cr. 2003))). The drug

| edgers also indicated the Diaz-Arias was a recurrent customer of
t he Pi nal es organi zation and that, at one point, he was i ndebted to
the organization by nore than $50, 000. Id. ("drug | edger,
cont ai ni ng ni cknanes of defendant and ot her conspiracy nenbers, is

di rect evidence of nenbership in conspiracy.” (citing United States

v. Tejada, 886 F.2d 483, 487 (1st Gir. 1989))).u

1 In Mtchell, we rejected a simlar argunent nade by one of Diaz-
Arias' co-defendants. 596 F.3d 18. Marcus Mtchell, who was tried
separately from Diaz-Arias, also argued that the evidence was
insufficient to establish his participation in the conspiracy,
al though he did so as part of his challenge against the district
court's decision to admit wretap recordings as co-conspirator
st at enent s. See Fed. R Evid. 801(d)(2)(E). W rejected his
argunent and found that the governnent had "offered substantia

evidence . . . to establish that Mtchell was an active conspiracy
menber," by a preponderance of the evidence. Mtchell, 596 F.3d at
24. The evidence used against Mtchell was substantially the sane
as that used agai nst Diaz-Arias, except that a co-defendant, GOscar
Rodriguez, testified at Mtchell's trial as a government w tness.
| d.
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There was also a sufficient evidentiary foundation for
the jury to determine that a single conspiracy existed. In
conducting our inquiry as to this issue, several factors are of
use, including: "(1) the existence of a common goal, (2)
i nt erdependence anong participants, and (3) overlap anong the

participants.” Dellosantos, 649 F.3d at 117. No single one of

these factors, standing alone, is necessarily determnative.

Sanchez-Badillo, 540 F.3d at 29. As to the comon goal

requi renent, we have found it satisfied when the goal is to sel
cocaine for profit or to further the distribution of cocaine.

Portela, 167 F.3d at 695; Dellosantos, 649 F.3d at 117.

| nt er dependence concerns "whether the activities of one aspect of
the schene are necessary or advantageous to the success of anot her

aspect of the schene.” United States v. Cresi, 697 F.3d 19, 27

(1st Gr. 2012) (internal quotation omtted). The final factor
overlap anong the participants, can be found to exist when the
conspiracy features "the pervasive involvenent of a single core

conspirator, or hub character.™ Del |l osantos, 649 F.3d at 118

(internal quotation omtted).

Here, Diaz-Arias seens to argue that the evidence
introduced at trial established the existence of nultiple,
i ndependent drug trafficking conspiracies instead of the single,
overarchi ng conspiracy described in the indictnent. He clains that

while all the defendants had the purpose of profiting from the

- 38-



di stribution of cocaine, "that objective was achi eved by different
met hods of operation, at different places, and with different
people,” which, according to him suggests there was no
i nt erdependence between the parties. Although Diaz-Arias admts he
received his supply of cocaine from Pinales, he contends the
evidence did not establish that either of them believed that the
success of the distribution operation depended on the ventures of
the remaining eleven defendants. He also argues there was no
evi dence presented at trial indicating that he had any i nteractions
wi th the other nmenbers of the conspiracy, thus reflecting a |l ack of
overl|l ap between them

Since it appears that Diaz-Arias concedes the conspiracy
had t he conmon goal of selling and distributing cocaine for profit,
we address the remaining two factors: whether overlap and
i nt er dependency exi sted anong the participants of the conspiracy.
The overlap factor is easily established, as the governnent proved
that Diaz-Arias' supply of cocaine canme directly from Pinal es and
Heredia, who spearheaded the organization. Hence, Pinales and
Heredia neatly fit into the roles of core conspirators or hub
characters of the conspiracy.

As to interdependency, we are not convinced by Diaz-
Arias' argunent that there was no interdependency because his co-
def endant s, who al so purchased cocai ne i n whol esal e quantities from

t he Pi nal es organi zati on, were i ndependent crim nal s whose cri m na
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activity was unforeseeable to him It is well established that the
government does not need to prove that the defendant knew all of
the details of the conspiracy, nor that he participated in every

aspect of the conspiracy. Sanchez-Badill o, 540 F.3d at 29. It

al so does not have to show that the defendant knew of or had any
contact with each and every one of the conspirators. 1d.

Further, in United States v. Soto-Beniguez, we stated

that an exanple of interdependence is when "the success of an
individual's own drug transactions depends on the health and
success of the drug trafficking network that supplies him.

356 F.3d 1, 19 (1st Gr. 2003). This is readily apparent here,
where the evidence established that Diaz-Arias was a repeat
cust oner of the Pinal es organi zation, purchasing nultiple kil ograns
of cocai ne, often on consignnent, and regul arly payi ng down debts,
anounting to thousands of dollars, to the organi zation. A rational
jury could have inferred that the proceeds the organization
obt ai ned from custonmers such as Diaz-Arias allowed it to continue
inmporting | arge quantities of cocaine, thus furthering the crim nal
enterprise. Therefore, it can be said that Diaz-Arias' success as
a distributor was predicated upon the success of the other co-
conspirators; were it not for the conbined collective effort of al
of them the Pinales organization would have faltered, possibly

| eaving Diaz-Arias bereft of a supplier. See Maryea, 704 F.3d at

77 ("This interdependence makes it reasonable to speak of a tacit
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under st andi ng between [a core conspirator] and others upon whose
unlawful acts his success depends.") (internal quotation marks
omtted). Accordingly, there was sufficient evidence for ajury to
infer interdependency, and thus the existence of a single
conspi racy.

Havi ng determ ned that there was sufficient evidence to
support the existence of a single conspiracy, we nust also
determine that the district court did not err in admtting the
evidence from the cocaine seizures of Tajh White and Heredia's
stash house. The evidence proffered by the governnent tended to
establish that White was also a customer of the Pinales
organi zation and that the stash house at 115 Navarre Street was
used by that organization as a repository for cocaine. Therefore,
the evidence stemming from the cocaine seizures were plainly
rel evant to proving the existence of the charged conspiracy. See
Fed. R Evid. 401.

D. The Race and Ethnicity Instruction

Di az- Arias has al so | odged an objection to the district
court's refusal to provide the jury with his requested instruction
on race, ethnicity and national origin. The requested instruction
stated the foll ow ng:

It would be inproper for you to consider, in

reaching your decision as to whether the

gover nnent sustained its burden of proof, any

personal feelings you may have about the
defendant's race or ethnicity, or national
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origin, or his or any wtness' inmmgration
st at us.

The district judge declined to give this instruction
stating "I don't think I wll give that specifically. I will
enphasi ze that they are to be conpletely fair-m nded and i nparti al
and not to be influenced by private views of any of the instances
in the case, but I won't be any nore specific than that." Instead,
the court opted to charge the jury with the follow ng instruction:

You should determ ne what facts have been
showmn or not based solely on a fair

consi deration of t he evi dence. That
proposition neans two things, of course. First
of all, you'll be conpletely fair-m nded and

inpartial, swayed neither by prejudice, nor

synpat hy, by personal |ikes or dislikes toward

anybody involved in the case, but sinply to

fairly and inpartially judge the evidence and

what it neans.

In his brief, Diaz-Arias points to surveys which "have
established that | arge portions of the community believe that drug
trafficking is nore preval ent anongst Hi spanics thanit is with any
other ethnic group.” He also provides citations to other studies
whi ch have indicated that: (1) Bl acks and Hi spanics are nore |ikely
to be incarcerated for drug offenses than are Caucasi ans; and (2)
the correlation between race and drug activity is a popular
m sconcepti on. Therefore, Diaz-Arias contends his proposed
instruction was necessary to dispel any notion anong the jurors

t hat being Hispanic in and of itself is evidence of guilt in a drug

crinme. By not giving the instruction, he argues, the district
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court dimnished the burden of proof and "all owed a m sconception
to infect the jury trial process.” He contends the district
court's lapse in this regard constituted reversible error. e
reject that contention.

Properly preserved challenges to jury instructions are
reviewed de novo, "taking into account the charge as a whol e and

the body of evidence presented at trial." United States .

Sanpson, 486 F.3d 13, 29 (1st Gr. 2007). A district court's
refusal to provide a requested instructionis reversible error only
when the requested instruction "(1) was substantively correct; (2)
was not substantially covered el sewhere in the charge; and (3)
concerned an inportant point in the case so that the failure to
give the instruction seriously inpaired the defendant's ability to

present his defense." United States v. WIlIlson, 708 F.3d 47, 54-55

(1st Gr. 2013). "Cases satisfying all three [of these] factors

are 'relatively rare."" 1d. (quoting United States v. Gonzél ez,

570 F.3d 16, 21 (1st Cir. 2009)).

In this case, Diaz-Arias' instruction fails to surnount
the second prong of the test. The district court adequately
instructed the jury that it should be "conpletely fair-m nded and
inpartial, swayed neither by prejudice, nor synpathy, by personal
likes or dislikes toward anybody involved in the case .

Di az- Ari as' proposed instruction was a nore specific version of the

court's instruction; it nerely recited the possible forns of
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prejudice that a person mght have against Diaz-Arias: race,
ethnicity, national origin or inmgration status.! The court's
instructions effectively incorporated the essence of Diaz-Arias'
request; they advised the jurors that they could not be swayed by
any form of prejudice towards anybody involved in the case, which

obviously included the defendant. See United States v. Rose, 104

F.3d 1408, 1416 (1st Cr. 1997) ("[T]rial court's charge need not
use the exact wording requested by the defendant so long as the
instruction incorporates the substance of the defendant's

request."); United States v. MGIIl, 953 F.2d 10, 12 (1st GCr.

1992) (simlar); Calhoun v. Acne O evel and Corp., 798 F. 2d 559, 564

(1st Gr. 1986) (holding that instructionto jury to "avoid bias or
prejudice” was sufficient, despite defendant requesting an
"anticorporate bias" instruction). Thus, the district court's
decision to use a general termsuch as "prejudice,” without |isting
the exanples of concern to Diaz-Arias, does not constitute
reversible error.

Qur conclusion here is also based upon a nunber of
factors. W first note that a plurality of the Suprene Court has
stated that "[t]here is no constitutional presunption of juror
bias either for or against nenbers of any particular racial or

ethnic groups."” Rosales-LOpez v. United States, 451 U S. 182, 190

2 The proposed instruction also referred to "the defendant," while
the court's instruction referred to "anybody involved in this
case."
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(1981). Although Diaz-Arias expresses a concernin his brief asto
one or nore of the jury nmenbers possibly bringing "to the process
some bias or just sone inkling that the drug problem in this
country is created by the presence of Hispanic's [sic] in our
society,” nothing in the record supports such an assertion. The
district court docket reflects that Diaz-Arias was able to propose
voir dire questions that went directly to the i ssue of prejudice on
account of race, ethnicity, national originandimmgration status.
Di az- Ari as has not argued before us that the district court refused
to ask the venire those questions, or that the venire nenbers who
ultimately served as jurors denonstrated signs of harboring any
kind of prejudice towards him Nei ther can he point to any
i ncident during the proceedi ngs which would have given rise to a
hei ght ened concern of potential bias in any of the jurors.
Diaz-Arias' reliance on cases such as Mller-E wv.

Dretke, 545 U. S. 231 (2005) and United States v. Casas, 425 F. 3d 23

(1st Gr. 2005), is also msplaced. Wile the Court in Mller-E
did reaffirm that "racial discrimnation by the State in jury
sel ection offends the Equal Protection Cause,” 545 U S. at 238,
there are no allegations in this case that the prosecutor
discrimnatorily used her perenptory stri kes agai nst venire nenbers
on account of their race or ethnic background. |In Casas, on the
ot her hand, we did warn that "[w hen a non-frivol ous suggestion is

made that a jury nay be biased or tainted by sone incident, the
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district court nust undertake an adequate inquiry to determ ne
whet her the alleged incident occurred and if so, whether it was

prejudicial." 425 F.3d at 48 (quoting United States v. Gastén-

Brito, 64 F.3d 11, 12 (1st Gr. 1995)). However, Casas concerned
an incident during trial where it was discovered that sone of the
jurors may have been biased in favor of certain defendants. Here,
in contrast, Diaz-Arias has not alleged that any incidents took
pl ace during the course of the proceedi ngs which nay have call ed
into question the inpartiality of the jurors. Furt hernore, we
enphasi ze that Diaz-Arias did not informthe district court of his
belief that some of the jurors may have been prejudi ced agai nst
him nmuch less did he provide the court with any evidence to
support such a claim as he attenpts to do on appeal. Accordingly,
we see no legal basis to find reversible error in the district
court's decision to forgo using the requested instruction.?®

E. Drug Quantity Determ nation

The fifth claimof error broached by Diaz-Arias in this
appeal concerns whether the district court erred in refusing

anot her of his proposed jury instructions, one that would have

13 Qur decision does not foreclose the possibility that, on facts
not presented here, we would take up and reconsider the issue in
the future. Wiile the surveys and studies cited by Diaz-Arias
present legitimte concerns, the record does not reflect that the
jurors in this case were afflicted with the kind of bias said
studies point to. In addition, we are confident the district
courts will remain vigilant when it cones to detecting possible
signs of jury bias, particularly during the jury sel ection stage of
t he proceedi ngs.
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asked the jury to determ ne the drug quantity attri butable to him
The district court, however, opted to instruct the jury that "proof
of the quantity of cocaine is not an issue for you to determ ne."
Di az- Ari as now contends that the drug quantity finding shoul d have
been nmade by the jury beyond a reasonable doubt, not by the
district judge by a preponderance of the evidence. He invokes the

Suprene Court's |andmark case of Apprendi v. New Jersey, 530 U. S.

466 (2000), to argue that his sentence was i nposed in violation of
his rights under the Fifth Arendnent's Due Process C ause as wel |
as the Sixth Anendnent's notice and jury trial guarantees. Since
Di az-Arias preserved this claim at sentencing, we review his

challenge to the constitutionality of his sentence de novo. See

United States v. Brown, 669 F.3d 10, 19 (1st G r. 2012).

The Suprene Court in Apprendi established the principle
that, "[o]ther than the fact of a prior conviction, any fact that
i ncreases the penalty for a crine beyond the prescribed statutory
maxi mum nmust be submtted to a jury, and proved beyond a reasonabl e

doubt." 530 U.S. at 490; United States v. Ml ouf, 466 F.3d 21, 25

(1st Cr. 2006). The Apprendi principle, however, does not apply
to facts that increase the mandatory m ni num sentence. Harris v.

United States, 536 U S. 545, 557 (2002); Malouf, 466 F.3d at 25.

In United States v. Goodine, 326 F.3d 26, 33 (1st G r. 2003), we

enphasi zed that "[a] sentencing court nmay use the preponderance of

t he evidence standard to find facts that require the inposition of
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a specified mninum sentence, so long as that sentence does not
exceed the maxi mum sentence provided by the relevant statute.”
(enmphasis in original). Hence, the principle established in
Apprendi is not breached if the district judge finds that a
specific quantity of drugs can be attributed to a defendant --
t hereby increasing the mandatory m ni num sentence involved -- as
|l ong as that nmandatory m nimum sentence renains at or below the
statutory maxi num sentence that could be applied against the

def endant given the jury's verdict. United States v. Platte, 577

F.3d 387, 392 (1st Cir. 2009); United States v. Barnes, 244 F.3d

172, 177-78 (1st Cr. 2001). The Apprendi principle wll not be
transgressed as long as the district judge does not inpose a
sentence above that statutory maxi num sentence.

In this case, the indictnment charged the defendants wth
violating sections 841(a)(1) and 846 of Title 21 of the United
States Code, by conspiring with each other to possess with intent
to distribute, and to distribute, at Ileast five kilograns of
cocaine. At trial, the governnment did not seek to have the jury
det erm ne whet her the drug quantity attributable to Diaz-Arias was
at | east five kil ograns of cocaine. Instead, the governnent agreed
that if the jury decided to convict Diaz-Arias, it would not seek
a sentence in excess of 20 years, which is the default statutory
maxi mum sentence for crimes involving the distribution of cocaine

in any quantity. See 21 U S.C. 8§ 841(b)(1)(c) (2006). Gven the
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jury's verdict finding Diaz-Arias guilty of the crimes charged, the
maxi mum sentence that could have been applied agai nst himwas 20
years. |d. Subsequently, at sentencing, the district court found
by a preponderance of the evidence that five or nore kil ogranms of
cocaine were attributable to Diaz-Arias and it inposed the
mandat ory m ni num sentence contained in section 841(b)(1)(A(ii),
that is, ten years. Therefore, since the inposed sentence of ten
years i s not in excess of the default statutory maxi numsentence of
20 years, Di az- Ari as' Appr endi - based attack on t he

constitutionality of his sentence fails. See Goodine, 326 F.3d at

33 ("If the disputed fact (here, drug quantity) influences the
sentence, but the resulting sentence is still below the default
statutory maxi num there is no Apprendi violation.").

F. Sentencing

Lastly, Diaz-Arias takes issue with the district court's
finding that nore than five kil ograns of cocaine were attributable
to his participation in the conspiracy. He notes that the district
court arrived at that estimate by relying on several pieces of
evidence: (1) the single kilogram seized from Hernandez on
Septenber 29, 2004; (2) a recording dated July 11, 2004, where
Di az- Ari as supposedly di scussed anot her kilogram (3) the anobunts
shown on the seized drug | edgers fromthe Park Avenue Market; and
(4) several proffer statements nmade by two of Diaz-Arias' co-

defendants, Pinales and Rodriguez, who entered into cooperation
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agreenments with the governnent. Although Diaz-Arias admts that
t he kil ogram sei zed from Hernandez could arguably be tied to him
he cl ai ms that the remai ni ng pi eces of evidence are insufficient to
establ i sh, by a preponderance of the evidence, that he was i nvol ved
with five or nore kilograns of cocaine. He argues that the
July 11, 2004 recordi ng does not contain any explicit nention of a
kil ogram of cocaine, that no reliable evidence was introduced to
di scern the neaning of the nunbers contained in the drug | edgers,
and that the proffer statements should not have been relied upon
because they violated his Confrontation C ause rights under the
Si xth Amendnent. W proceed to analyze his clains.

When sentencing a nenber of a drug conspiracy, the
district court nust make an individualized finding "concerning the
quantity of drugs attributable to, or reasonably foreseeable by,"

that nenber. United States v. C ntroén-Echautequi, 604 F.3d 1, 5

(st Gr. 2010). In meking that determ nation, the court "may
consider relevant information without regard to its admssibility
under the rul es of evidence applicable at trial, provided that the
information has sufficient indicia of reliability to support its

probabl e accuracy.” 1d. at 6 (quoting United States v. Zapata, 589

F.3d 475, 485 (1st G r. 2009)).
Since Diaz-Arias objected to the district court's drug
quantity calculation at sentencing, we review any legal error

commtted by the district court de novo, while m ndful that factual
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findings nust be reviewed for clear error. United States v. Otiz-

Torres, 449 F.3d 61, 72 (1st Cr. 2006). If we can discern no
|l egal error, then we nust credit the district court's factua
findings as to drug quantity "unless, on the whole of the record,
we forma strong, unyielding belief that a m stake has been nade."

Platte, 577 F. 3d at 392 (quoting Cunpi ano v. Banco Sant ander Puerto

Rico, 902 F.2d 148, 152 (1st GCr. 1990)). Here, we find that the
district court's determ nation as to drug quantity was sufficiently
grounded on reliable evidence.

At the outset, we nust reject Diaz-Arias' claimthat the
use of the proffer statenments subscribed by Pinales and Rodriguez
violated his rights under the Confrontation Cl ause, because we have
repeatedly stated that such rights do not attach duri ng sentenci ng.

See United States v. Dyer, 589 F.3d 520, 532 (1st Gr. 2009);

United States v. Luciano, 414 F. 3d 174, 178-80 (1st Cr. 2005). 1In

t hese proffer statenents, Pinales and Rodriguez described the role
of Diaz-Arias within the drug organi zation, with Pinales stating
that Diaz-Arias picked up a kil ogram of cocaine fromhimevery 15
days. The proffers of Rodriguez seened to be nore i nconsistent; at
first he stated that he "possibly" delivered two kil ogranms to Diaz-
Arias, as well as another undeterm ned amount, to two of Diaz-
Arias' couriers. However, a few nonths later, Rodriguez stated
that he nmet Diaz-Arias three or four tinmes and delivered six or

seven kilograns to him In any event, despite this inconsistency,
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Di az- Ari as does not separately challenge the reliability of these
proffers; he has only assailed the district court's consideration
of these statenents under the Confrontation Cl ause. Mboreover, the
district judge nmade clear that he did not view the proffer
statenents in isolation, but rather as part of the information
available to him as a whole, and that he did not take those
statenents as "gospel ."

It is clear to us that the proffer statenents, coupled
with the anounts contained in the drug | edgers and the rest of the
evidence presented a trial, adequately supported the district
court's finding that Diaz-Arias was involved with five or nore
kil ograns of cocaine. Duringtrial, Trooper Cepero testifiedthat,
at the tine of the conspiracy, a kil ogramof cocai ne generally sold
for $23,000 to $24,000. The drug | edgers thensel ves suggest ed t hat
soneone with the initials "H P." effectuated three transactions of
$24,000 each, and one transaction anounting to $48, 000. The
| edgers gave the inpression that once the transacti ons were nade,
"H P." would proceed to anortize the resulting debts in various
install ments. G ven the other evidence presented at trial, these
| edgers could reasonably be read as reflecting the purchase of at
least five kilogranms of <cocaine (three separately and two
together), and that these sales were nmade on consignnent.
Furthernore, the district court did not commt clear error in

concluding that "H P." was Diaz-Arias, because in one of Pinales'
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addr ess books, introduced as Exhibit 23, there was a phone nunber
ending in 1764 next to the initials "HP." The wretap
i nvestigation carried out by the DEA reveal ed that Diaz-Arias used
t hat sanme phone nunber, anong others, to communi cate with Pinal es.

Accordingly, we are not convinced by Diaz-Arias'
argunents that the drug | edgers were t oo anbi guous for the district
court to have arrived at a drug quantity determ nation of five or
nore kilogranms. \Wen consi dered al ongside the other information
contained in the PSR, including the proffer statenments as well as
the evidence produced at trial, the ledgers were sufficiently
reliable to hold Diaz-Arias accountable for at | east five kil ograns
of cocaine, as required to sentence himto the mandat ory m ni num of
ten years under 21 U . S.C. § 841(b)(1)(A)(ii).

[11. Concl usion

For the reasons elucidated above, the judgnment of the

district court is affirned.

Affirned.
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