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TORRUELLA, Circuit Judge. This appeal arises from a

wor kpl ace di scrimnation suit filed by Plaintiff-Appellee Kamal Ay
("Al'y" or "Appellee") agai nst Def endant - Appel | ant Mohegan Counci |,
Boy Scouts of Anerica ("Mhegan Council"” or "Appellant"), in which
Appel l ee alleged that he was denied career advancenent
opportunities on account of his religion (Islanm) and national
origin (Egyptian-American). Following trial, the jury returned a
verdict in favor of Aly. Mohegan Council filed a notion for
judgnment as a matter of lawclaimng that Aly failed to prove: (1)
t hat Mohegan Council was an "enployer” with the requisite fifteen
or nore enployees under Title VII of the Cvil R ghts Act of 1964;
(2) that the admnistrative charge wth the Mssachusetts
Comm ssion Against Discrimnation ("MCAD') was tinely filed; and
(3) that sufficient evidence supported a finding of discrimnation.

The district court deni ed Mohegan Council's notion, and this tinely
appeal followed. After careful consideration, we affirm the
district court in all respects.

| . Backgr ound

A.  Factual Background

Since the court is reviewmng the district court's deni al
of Mohegan Council's post-verdict notion for judgnent as a matter
of law, we set forth the factual background, as supported by the
record, "in the light nost favorable to the verdict." Mufii z-

Qivari v. Stiefel Labs., Inc., 496 F.3d 29, 35 (1st Cr. 2007).
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Aly is an Egyptian-Anerican Miuslim who was enpl oyed by
Mohegan Council, a | ocal Massachusetts council chartered by the Boy
Scouts of Anerica ("BSA"). Aly worked for the Council between
August 6, 2001, and October 19, 2005, when he resigned. Throughout
the course of his enploynment, Ay received two professional
devel opnment trainings -- Professional Devel opment Learning | ("PD
LI") in Decenmber 2001 and Professional Devel opnent Learning ||
("PD-LI'l") in 2003 -- and was subject to four annual eval uations,
called "Performance Reviews," at the beginning of each year to
review the year prior. During the events relevant to Aly's claim
on appeal, he served as a District Executive responsible for
oversight of four functions of the district operation: nenbership,
program wunit service, and finance. Further, the Council has
around 1, 800 volunteers overall, and D strict Executives were al so
tasked wth recruiting and notivating vol unteers.

For Aly's first tw years of enploynent, he received
positive Performance Reviews. H's 2001 Revi ew gave hi man over al
performance rating of "expected performance,"” and noted that he was
"very systematic in his approach to [his] position," was "very
willing and eager to do anything that [was] asked of him" and
"work[ed] well with all volunteers.”™ While he received a "narginal
performance” in the traditional nmenbership category -- the district
had a nenbership loss of 3.7% that year -- his performance in

district operations was rated "significantly exceeds.”" H's 2002



Review was |ikew se very positive, and his overall performnce
rating was "significantly exceeds." He received "significantly
exceeds" ratings in the "nmenbership" and "quality district"
categories, and won the National Quality District Award. Finally,
Aly received a "far exceeds" rating for his performance as the
"TVSR Director” of the summer canp, achieving "2003 Staff
obj ectives by Decenber 31, 2002." The 2002 eval uati on noted that
he: "denonstrated great | eadership in taking on the Sumrer Canpi ng
Director Position [three] nonths prior to canp and running a
successful canmp”; "work[ed] well wth all volunteers in his
district and on the Council Training Commttee"; and "denonstrated
good custonmer service in working to resolve issue[s] as they
ar[o]se.” In Aly's 2003 Review, he received an overall rating of
"expect ed performance,” and whil e he got an "unsati sfactory" rating
for menbership, he received a "significantly exceeds" rating for an
increase in canpers and troops at the summer canp and a "far
exceeds" rating for popcorn sales, which increased by 20.3%

I n 2003 and 2004, Aly hel d Boy Scout recruitnent neetings
i n nosques. In 2004 in particular, he expanded recruitnent
meetings into two nosques and two | slam c schools in Wrcester. Up
until the fall of 2004, open houses and recruitnent neetings were
usual ly held in schools and churches. Prior to Aly's organizing in
the Muslim community, there were no Mislim scouts or volunteers

that were part of Mhegan Council .



In the mdst of these recruiting efforts, in February
2004, Ay becane eligible for Professional Developnent 11 ("PD
LITI") training. The PD-LIII training was required for pronotion
to a Senior Executive Director position, and in order to attend, an
enpl oyee would need to be recomended follow ng conpletion of a
Career Evaluation. Aly approached his supervisor, Janmes Kennedy
(" Kennedy"), about the training al nost every week between February
2004 and August 2004. On August 30, 2004, Kennedy and Richard
Trier ("Trier"), the Area Director for the Northeast Region of the
Boy Scouts, conducted Aly's Career Evaluation. Based on all of the
eval uation data, Kennedy and Trier recommended Aly to attend the
PD-LIII training "within the next six nonths," indicating that Ay
was "[r]eady to assune increased responsibilities as a senior
executive after PD-LIII." Under all categories -- initiative
rel ati onship with vol unteers, cooperation, teamwork, attitudes, and
commtnment to scouting principles and objectives -- Aly was given
a "satisfactory” rating. The Career Evaluation formrequired the
supervisors to provide an indication of "what inprovenent [wa]s
needed" if the enpl oyee received any "unsati sfactory" ratings. Ay
received no "unsatisfactory" ratings, and no recomendati ons for
i nprovenent were listed on the form However, the formdid |list a
concern about Aly's relationship with volunteers -- "[c]oncern over
followup With] phone. Viewed as undependable [at] tines" -- and

mentioned in the "attitude" section that he could be "stubborn at



tinmes," and "takes advice -- lack[s] follow through.” At trial
Aly testified that he was only told of one instance when he di d not
properly respond to telephone calls from volunteers, and that
i nvol ved an i ncident of "playing. . . phone tag with a vol unteer."
Regardi ng the "stubborn” coment, Ay testified that Kennedy "was
upset because | was asking for ny career evaluation to be done on
time, and he didn't like that." For the other concerns listed, Ay
stated that Kennedy neither offered exanples of negative
performance nor expl ai ned what the negative remarks neant.

At the sane tine that Aly was recommended for PD-LIII
trai ni ng, another professional scout working for Mhegan Council,
Néstor Chevalier ("Chevalier"), was also reviewed and received a
recommendation for PD-LIII training. Chevalier is a third-
generation Lebanese Christian born in the Dom nican Republic, and
he began enploynment with Mhegan Council in February 2002, six
months after Aly. Between 2002 and 2005, Chevalier received three
Performance Reviews as well as a Career Eval uation, and his overal
performance rating was, respectively, "expected performance" in
2002, "expected performance” in 2003, and "significantly exceeds"
in 2004. Wiile Chevalier got a solid review of "expected
performance” in each of the relevant categories in his 2002
Performance Review, he received three "marginal performance”
ratings in 2003 for nenbership, units, and popcorn sales as well as

a "far exceeds" rating in urban scouting units, nenbership and



program adm ni stration. Despite the overall "significantly
exceeds" rating for his 2004 Review, he received two
"unsatisfactory” ratings in the "friends of scouting"” and "chief
scout executive's winner circle" due to decreased fundraising from
the prior year, as well as nenbership and unit | oss. Neverthel ess,
fol |l owm ng Kennedy and Trier's recomendati on that Chevalier receive
PD-LIIl training on January 13, 2005, he was sent three nonths
|ater for said training in April 2005. Subsequent to the training
and in the sane year, he was pronoted to Senior District Executive.

Unli ke Chevalier, Aly was never sent to receive his PD
LIl training, and was thus never eligible to be pronoted to Seni or
Executive Director. On January 27, 2005, Ay received his 2004
Per f ormance Revi ew, whi ch gave hi mthe worst rating he had received
yet: an overall rating of "marginal performance.” According to
John Garee ("Garee"), Aly's supervisor following Kennedy's
departure, a "margi nal performance" rating neans that an enpl oyee's
performance is "the marginal, mniml Ilevel of performance

acceptable in the position,” but it does not indicate unacceptable
performance. Garee testified that, according to the Boy Scouts

Staff Leadership Guidelines, Aly never got an unacceptabl e review.
The evaluation noted that Aly had "given effective |eadership to

formng newunits inthe Islamc community.” It also noted that Ay

had a "strong commtnent to the Scouting program”



At trial, Modhegan Council presented evidence that one of
the non-di scrimnatory reasons for not sending Aly to the PDLII
training was his declining performance. Specifically, the Counci
presented testinony by Kennedy, Garee, Trier and David Libbey, a
vol unteer nenber of the District Commttee wthin the Council,
regardi ng their understanding of the basis of Aly's nore negative
evaluations in his final vyear. Kennedy indicated that Ay's
receipt of lower ratings was based on: a decrease in district
menber shi p, volunteer conplaints of Aly's failure to return calls
and be fully prepared for neetings, a decrease in popcorn sales,
and a drop in summer canp attendance.

Garee repl aced Kennedy as Aly's supervi sor on August 22,
2005, alnost a year after Aly was recommended for the PD-LIII
training. Garee testified that Aly notified himthat he did not
t hi nk his 2004 Performance Reviewwas fair, and that he felt he did
not have a good working relationship with Kennedy. Garee further
testified that Aly had expressed concerns to himthat he had been
treated unfairly by volunteers and canp staff nenbers on the basis
of the fact that he was Mislim After he reviewed Aly's prior
Performance Reviews and observed Aly as he presided over the
district commttee neeting in Septenber 2005, Garee stated that his
inpression was that Aly appeared "disorganized," "considerably
di sengaged, " and "wasn't wel |l -prepared.” Garee also testifiedthat

a pronotion was not an option due to Aly's marginal perfornmance



rating and his deficiency "in several areas" that needed work.
Garee did, however, testify that he had never wi tnessed a situation
where a district executive was recomended for PD-LIII training but
was not provided it.

Garee nmet with Aly on Septenber 8, 2005, after speaking
wi th several of Aly's volunteers and conducting a field observation

of Aly. At that neeting, according to Garee, he and Aly di scussed

Aly's background, performance, and the PD-LIIl training and
pronoti on. Aly testified that Garee told him that he was not
sending himto the PD-LIII training because key volunteers in the

district had told him that they did not want him anynore. As
stated infra, Garee had testified that, prior to that Septenber 8,
2005 neeting, Ay had expressed concerns to him about unfair
treatment by volunteers and canp staff nenbers because he was
Musl i m

Garee offered to put Ay on a 90-day performance
i nprovenent plan ("PIP") starting COctober 1st to inprove upon his
declining ratings. PIPs ordinarily consisted of a nutually agreed
upon action plan which established objectives and stated goals for
i nprovenent within a 90-day tinme frane. Garee, however, never
provided Aly with a PIP, stating at trial that they did not have
"that opportunity" and claimng that Aly was indecisive about his
future career objectives. Wiile the Boy Scouts' Staff Leadership

GQuidelines specify how to proceed if a staff nenber gives an



"unsatisfactory" performance, specifying that the "first step"
after an unsatisfactory performance review "is to establish an
i nprovenent program"” neither Kennedy nor Garee followed these
Quidelines through the period of Aly's receipt of "margina
performance" ratings. Further, neither Kennedy nor Garee adhered
to Guideline requirenents to communicate in witing the foll ow ng
information to staff nmenbers wth wunsatisfactory performance
revi ews:

1. The reasons why performance is unsatisfactory.

2. What nust be acconplished in a specific

time frame (short-termcritical achi evenents)

to regain a satisfactory | evel of performance?

3. How |long the performance i nprovenent

period will last. (The period is normally 90

days; rarely is it shorter, and it is |onger

for | ong service enpl oyees who have served t he

organi zation for at least five years.).

4. The support and resources the staff nenber

can expect during the performance inprovenent

peri od.

5. The consequences of failure to achieve
satisfactory performance.

Upon being notified of Ay's concerns regarding
di scrimnation, Garee did not conduct a formal investigation to
determne if discrimnation had in fact occurred as he did not
regard Aly's conplaint as a fornmal conplaint. Garee also did not
i nformthe human resources division of the Boy Scouts about Aly's

conplaints of discrimnation. Garee did conduct infornm
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interviews with volunteers and also notified Trier of the issue at
the tine it was presented to him

Aside from his declining work performance, Mhegan
Council presented three additional non-discrimnatory reasons for
not sending Aly to the PD-LIII training. Speci fically, Mhegan
Council presented evidence that it had concerns regarding Aly's
wavering conmtnment to the organi zation, presenting testinony by
Garee indicating such concerns after learning of Aly's pursuit of
other job opportunities with outside enployers in |ate Septenber
2005. The final two reasons were budgetary and tim ng-rel ated.
Regar di ng t he budgetary i ssue, evi dence was presented at trial that
Mohegan Counci| did not have the funds to send Aly to the trai ning.
Between Aly's August 30, 2004 Career Evaluation and the end of
2004, Aly and Kennedy had conversations where, according to Ay,
Kennedy told himthat the Council could not afford to send himto
the training. Wen Aly offered to pay for the training hinself,
Kennedy told himthat the Council would not be able to give hima
rai se upon his return. Wen Aly offered to forego a rai se upon his
return, Kennedy still refused. Mohegan Council al so presented
testinmony that it was not typical to send people totraininginthe
Fall nmonths -- the period nost critical for nmenber recruitnment --
and, in any case, a strong performance by Aly in the Fall could
bring up his nmenbership nunbers and thus inprove upon his prior

per f ormance rati ngs.
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On Cctober 10, 2005, Aly e-nmailed Garee to notify him
that he would resign by Decenber 31, 2005, if he did not get
pronoted to a higher position by then. Garee did not respond to
this e-mail. On Cctober 19, 2005, Aly sent Garee another e-nai
notifying himin witing of his resignation fromthe position of
District Executive. Garee accepted his resignation by e-nmail on
t he sane day.

B. Procedural History

On June 2, 2006, Aly net with Maritza Reyes of MCAD and
filled out a "General Enploynent InterviewForni ("InterviewFornt)
al l eging that Mhegan Council discrimnated against him on the
basis of his race, religion, and national origin. Under "[d]ate of
the last discrimnatory act,"” Aly listed October 19, 2005, the date
of his resignation, and indicated that the basis for his
discrimnatory conplaint was denial of pronotion, terns and
conditions, retaliation and being "force[d] to resign.” The
Interview Form had the appearance of an intake form but is
described in its body as an "enpl oynent conplaint.” 1In the factual
predi cate section of the Interview Form Ay listed the foll ow ng
al l egations: Kennedy "[h]arrassed” him to quit and refused to
performa tinely career evaluation after 30 to 36 nonths of his
enpl oynent; Néstor Chevalier's career eval uati on was perfornmed soon

after he reached the thirtieth nonth of his hiring date; and Ay
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never received the PD-LIIIl training for which he was recomended
whil e Chevalier did receive it.

On August 18, 2006, Aly filed a fornmal conplaint with
MCAD i denti fyi ng Mohegan Council as his discrimnatory enpl oyer.
On April 4, 2008, MCAD issued an order dismssing Ay's MCAD
conplaint for |ack of jurisdiction for having been "untinely fil ed"
after the requisite 300 days of the alleged discrimnatory act:
Cct ober 19, 2005, when Aly tendered his witten resignation.

Aly then filed the instant case in the US. District
Court for the District of Massachusetts on May 23, 2008. Before
trial, Mohegan Council filed a notion for sumrary judgnent, argui ng
that the requisite admnistrative filing with MCAD was not tinely.
The district court denied that notion on the grounds that: (1)
Aly's June 2, 2006 Interview Formconstituted a "conplaint” for the
pur poses of the statute of |imtations, and (2) Aly's August 18,
2006 formal conplaint was nerely an anmendnent to his June 2006
conplaint which could properly relate back to it wunder MCAD
regul ati ons.

Trial comrenced i n Septenber 2011, and resulted in ajury
verdict in favor of Aly. Following the district court's denial of
Mohegan Council's notion for judgnent as a matter of law, it filed

the instant tinely appeal.
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I'l. Discussion

Since the tinmeliness of Aly's MCAD conplaint and the
nunmber of enpl oyees who worked for Mhegan Council are threshold
issues for aTitle VIl action, we address themfirst, each in turn.
We then review the nmerits of Aly's discrimnation claim
A. Tinmeliness of Aly's MCAD Conpl ai nt

To bring a civil action for enploynment discrimnation
pursuant to Title VII, an enpl oyee nust first file a "charge" wth
either: (1) the Equal Enploynent OCpportunity Comm ssion (EEQOC)
within 180 days of the all eged unl awful enpl oynent practice; or (2)
a parallel state agency -- inthis case, MCAD -- wi thin 300 days of
said practice. 42 U.S.C. 8§ 2000e-5(e)(1); Mss. GCen. Laws ch.
151B, § 5; Jorge v. Runsfeld, 404 F.3d 556, 564 (1st Cir. 2005).
An enpl oyee may only sue in federal court if the EEOC di sm sses the
adm ni strative charge, does not bring civil suit, or does not enter
into a conciliation agreenent within 180 days of the filing of the
adm ni strative charge. 42 U.S.C. § 2000e-5(f)(1). Failure to
exhaust this adm nistrative process "bars the courthouse door."
Jorge, 404 F.3d at 564.

MCAD regul ati ons provide the procedural guidelines for
filing admnistrative charges followng an alleged unlawf ul
enpl oynent practice. 804 CMR 8 1.01 (1998). Pursuant to those
regul ations, charges filed with MCAD nust identify the conpl ai nant

and the enployer, contain the date on which the alleged conduct
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occurred, and provide a concise statenent describing the
di scrimnatory conduct. 1d. 88 1.10(2), (4), (5. Additionally,
t he conpl ai nt nust be signed and verified by the conpl ai nant under
the pains and penalties of perjury. 1d. 8 1.10(4)(a). \Were a
filing wwthin the statutory period is inadequate,

[a] conmplaint . . . may be anmended to cure

technical defects or omssions, including

failure to swear to the conplaint, or to

clarify and anplify allegations nade therein.

.. . Amendnents shall relate back to the

original filing date.
Id. § 1.10(6)(a); see also 29 C.F.R 8§ 1601.12(b) (Title VI
requi renents for amendnent of charge and relation back). Thi s
"rel ati on-back” principle applies, however, only when the earlier

filing can be construed to operate as a "charge.” Montes v. Vail

Cinic, Inc., 497 F.3d 1160, 1167 (10th Cr. 2007); see also

Edel man v. Lynchburg Coll. ("Edelman 11"), 300 F.3d 400, 403-04

(4th Cr. 2002); Pijnenburg v. W Ga. Health Sys., Inc., 255 F.3d

1304, 1306-07 (1l1th G r. 2001).

There has been significant debate concerning what
constitutes a "charge" for the purposes of neeting the filing and
verification requirenents laid out by Title VII and the EEQOC s

regul ations. 1In Edelman v. Lynchburg Coll. ("Edelman 1"), 535 U. S.

106 (2002), the Suprene Court addressed the conflict anong the
courts of appeals regarding filing and verification requirenents by
first noting their differing purposes. The time-to-file

limtation, the Court stated, was intended "to encourage a

-15-



potential charging party to raise a discrimnation claimbefore it
gets stale, for the sake of a reliable result and a speedy end to
any illegal practices that prove[] out." Id. at 112-13. The
verification requirenent, on the other hand, had a distinct
obj ective, nanely, to "protect[] enployers fromthe disruption and
expense of responding to a claimunless a conplainant is serious
enough and sure enough to support it by oath subject to liability
for perjury."” Id. at 113. "This object,” the Court continued

"demands an oath only by the tinme the enployer is obliged to
respond to the charge, not at the tinme an enployee files it wth
the EEOCC. There is accordingly nothing plain in reading 'charge

torequire an oath by definition.” 1d. In thus requiring an oath,
the Court stated, "Congress presumably did not nean to affect the
nature of Title VIl as 'a renedial schene in which |aypersons,
rather than |l awers, are expected to initiate the process.'" |1d.

at 115 (quoting EEOCC v. Commercial Ofice Products Co., 486 U. S

107, 124 (1988)) (other citation omtted).

In Fed. Exp. Corp. v. Hol owecki, 552 U. S. 389 (2008), the

Suprene Court again considered what constitutes a "charge"” in the
context of an enploynent discrimnation filing. Specifically, the
Court attenpted to resolve a dispute anong the |ower courts
regarding whether the filing of an intake questionnaire nmay
constitute the filing of a "charge" for purposes of the Age

Discrimnation in Enploynent Act (ADEA) if all other filing
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requi rements are nmet.! |d. at 395-97. The Court granted deference
to the EECC s filing requirenents, concluding that,

[i]n addition to the information required by
the regulations, . . . if a filing is to be
deened a charge it nust be reasonably
construed as a request for the agency to take
remedial action to protect the enployee's
rights or otherw se settle a dispute between
t he enpl oyer and the enpl oyee.

Id. at 402. In applying this rule, the Court |ooked at the |abel
and wording of the questionnaire at issue, noting that

[ d] ocunents filed by an enpl oyee with the EECC
shoul d be construed, to the extent consistent
wth permssible rules of interpretation, to
protect the enployee's rights and statutory
remedi es. Construing anbiguities against the
drafter may be the nore efficient rule to
encour age preci se expr essi on in ot her
contexts; here, however, the rule would
undermne the renedial schenme  Congress

adopt ed. It would encourage individuals to
avoid filing errors by retaining counsel,
increasing both the cost and I|ikelihood of
[itigation.

Id. at 406.

The district court denied summary judgnent as to the
tinmeliness of Aly's MCAD filing on the grounds that Aly's June 2,
2006 Interview Form while defective in not including Avy's

signature, was a valid initial filing, and his subsequent formal

1 Wil e Hol owecki considered the question of what constitutes a
charge under the ADEA, "the filing provisions of the ADEA and Title
VII are virtually in haec verba, the fornmer having been patterned
after the latter." Montes, 497 F.3d at 1164 n.6 (internal
guotation marks omtted) (quoting Commercial Ofice Prods., 486
U S. at 123-24).
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charge filed on August 18, 2006, cured the technical verification
defect and served as an anendnent that "related back” to the
original conplaint. Since that initial conplaint was filed on
June 2, 2006, wthin 300 days of Aly's GCctober 19, 2005
resignation, it net the tinmeliness requirenent.

Whil e Mhegan Council does not dispute that Avy's
I nterview Formconplies with the basic required content of an MCAD
conplaint -- stating the nane and address of his enployer, the
person alleged to have discrimnated against him the alleged
di scrimnatory conduct, and as well as the date of said conduct --
it makes three argunents as to why it was error for the district
court to deemAly's MCAD conplaint tinely. First, Mhegan Counci
argues that, since the Interview Formdid not bear Aly's signature
and did not state the particulars surrounding the alleged
discrimnatory acts, it did not constitute a valid filing. Since
the "rel ati on-back"” principle could only apply to an initial valid
filing, it could thus not be applied here to cure the deficiencies
of the filed charge. Second, Mohegan Council contends that the
district court inproperly relied on case |aw assessing the
tinmeliness of charges filed with the EEOCC, which does not require
-- as MCAD regul ations do -- that a charge include a signature and
verification under the pains and penalties of perjury. Finally,

Mohegan Council clainms that this court nust defer to the MCAD
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| nvestigating Conmi ssioner's order that dism ssed Aly's conplaint
as untimely fil ed.

We di sagree on all counts. First, Aly's Interview Form
may be construed as a valid charge to which the August 18, 2006
conplaint may relate back under MCAD regul ations. The Interview
Form conformed with said regulations in that it: (1) listed the
dat e on whi ch the unl awful discrimnatory act occurred: Cctober 19,
2005 (see 804 CMR 8 1.10(5)(a)); (2) contained a concise
st at enent of the alleged discrimnatory acts: Kennedy' s
"harassnent” and refusal to either performAly's Career Eval uation
or send him to the PDLIIl training while another enployee,
Chevalier, received differential treatnent as to the eval uati on and
training (see id. 8 1.10(5)(b)); and (3) identified Kennedy as the
person alleged to have commtted the unlawful discrimnatory act
(see id.). VWiile Aly's statenent was not verified by his sworn
signature subject to liability for perjury as required under Rule
1.10(4)(a), the rules provide an explicit renmedy for such om ssion
in Rule 1.10(6)(a), allowing for a conplaint to be anended "to cure

techni cal defects or om ssions, including failure to swear to the

conplaint." (enphasis added).

Further, EEQCC regul ations and Suprene Court precedent
endorsing said regulations allow an intake questionnaire such as
Aly's to serve as a "charge" for the purpose of neeting the

limtations period in appropriate circunstances. See Hol owecki,
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552 U. S. at 401-02; 29 C.F.R 88 1601.9, 1601.12, 1626.6, 1626. 8.

Those circunstances include cases where a Form nay be "reasonably
construed as a request for the agency to take renedial action to
protect [a conplainant's] rights or otherwise settle a dispute
bet ween the enployer and the enployee."” Hol owecki, 552 U S. at
402. Hol owecki provided indicia to assist in a court's inquiry as
to whet her a conpl aint may be reasonably construed as a charge, and
t hose i ncluded | abels on the face of the conplaint. |n Hol owecki,
the Court deened a conplaint insufficient to constitute a charge
where said conpl aint was not | abel ed a "Charge of Discrimnation,"”
and its wording indicated that its purpose was to facilitate "pre-
charge filing counseling.” 1d. at 405. Here, on the contrary, the
Interview Formreferred to the filing enployee as a "Conpl ai nant"”
and contained wording referring to the Formitself in the present

tense as an "enploynent conplaint . . . being filed against the

Respondent . . ." (enphasis added). It is thus reasonable to
construe that | anguage as a request for the agency to take action
to protect Ay's Title VII workplace rights. Further, so
construing the Interview Formis consistent with both the purposes
of the limtations requirenent as articulated in Edel man and the
injunction in Hol owecki to construe docunents filed by enpl oyees,
"to the extent consistent with permssible rules of interpretation,
to protect the enployee's rights and statutory renedies.” 552 U S

at 406.
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We cannot agree with Mhegan Council's contention that
the August 18, 2006 conplaint may not relate back due to its
failure to neet the verificationrequirenent. Firstly, regul ations
allowi ng relation back in cases where the earlier-filed conplaint
failed to fulfill a verification requirenent have been upheld by

the Suprene Court as reasonable. See, e.qg., Edelman, 535 U. S. at

116-17 ("Where a statute or supplenental rule requires an oath,
courts have shown a hi gh degree of consistency in accepting |ater
verification as reaching back to an earlier, unverified filing.
[and] Congress [is] presuned to have known of this settled
judicial treatnent of oath requirenents when it enacted and | ater
anmended Title VI1.") (internal citations and quotations omtted).
Second, it is of no matter that the district court relied on case
| aw assessing rel ation back of verified conplaints filed with the
EECC rather than MCAD because, contrary to Mhegan Council's
assertions, Section 706(b) of Title VII as a general nmatter
requires all enploynment discrimnation charges under its purviewto
"be in witing under oath or affirmation" for EECC review, just as
MCAD regul ations do. 42 U S C. 8 2000e-5(b) (2013). Thus, the
district court did not err inrelying on federal case | aw governi ng
verification requirenents wunder EEOCC regulation 29 CFR
§ 1601.12.
Finally, contrary to Mohegan Council's assertions, MCAD s

| nvestigati ng Comm ssioner did not directly address the issue of
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whet her or not Aly's June 2, 2006 Interview Form constituted a
"charge" under proper MCAD and EEOC guideli nes. Rat her, the
Comm ssioner just assunmed that the filing date of the charge was
August 18, 2006, and dism ssed that conplaint as untinely w thout
considering the question of whether said conplaint may or may not
relate back to the prior-filed Interview Form Therefore, there
was no agency determ nation nade as to that issue to which this
court may be asked to defer.

For the above-cited reasons, we hold that the district
court did not err in finding Aly's MCAD conplaint tinely.
B. M nimum Enpl oyee Requirenment for Title VII Applicability

Title VIl defines an "enployer,"” for the purposes of its
mandat e, as "a person engaged in an i ndustry affecting commerce who
has fifteen or nore enployees for each working day in each of
twenty or nore cal endar weeks in the current or preceding cal endar
year." 42 U.S.C. 8§ 2000e(b) (2013). Courts may rely on the
"payrol |l nmethod," or cal cul ating the nunber of enpl oyees who are on
the payroll for each day of a given week regardl ess of whether they
were actually present at work each day, to determ ne whether an
enpl oyer has reached Title VII's threshold nunber. Walters wv.

Metro. Educ. Enters., Inc., 519 U S. 202, 207 (1997); De Jesus V.

LTT Card Servs., 474 F.3d 16, 21 (1st GCr. 2007). The payr ol

method allows for <calculating the jurisdictional 15-enployee

threshold nerely by knowi ng whether a particular enployee was on
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the payroll during a particular tinme frame, and it allows for the
counting of part-tinme enployees within saidtine frane to reach the

t hr eshol d. See Walters, 519 U S. at 207. Part-tine workers are

count ed as enpl oyees for each day they worked between arrival and
departure, and those tines may be added to reach the threshold
nunber. 1d.; see 2 EEOCC Conpl. Man. (BNA), Directives Transm ttal
No. 915.003, 8§ 2-111(B)(1)(a), "Enployers" (My 2000). The
plaintiff bears the burden of denonstrating by a preponderance of
the evidence that the enployer neets the 15-enpl oyee threshol d.

Arbaugh v. Y & H Corp., 546 U. S. 500, 516 (2006) (holding that "the

t hreshol d nunber of enployees for application of Title VII is an
element of a plaintiff's claimfor relief, not a jurisdictional
i ssue").

After hearing the testinony of Thanh Nguyen, the
Council's office manager, and reviewng the Council's payroll
records submtted into the record, the jury determ ned that Ay net
his burden as to this threshold issue. The district court's
opi ni on on Mohegan Council's notion for judgnent as a matter of | aw
found this determnation to be "not unreasonable,"” and made the
followng deduction: in addition to the fourteen full-tinme
enpl oyees of Mbhegan Council, it was not unreasonable to find that
a fifteenth enpl oyee, Quan Nguyen, was enployed for twelve weeks

and at |east one of the seasonal workers was enpl oyed for eight
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weeks, or that at | east one of t he seasonal wor kers wor ked year -round.

On  appeal, Mohegan Counci | again challenges the
sufficiency of Aly's evidence in showng that it enployed the
t hreshol d nunber of enployees during the period relevant for this
action. Specifically, it contends that the evidence presented at
trial could only allow a reasonable jury to specul ate as to whet her
it had the requisite enployees, and the jury could not reasonably
conclude that, above and beyond its fourteen enployees, an
addi tional enployee or enployees of the 61 seasonal and part-tine
enpl oyees worked for nore than twenty weeks because no particul ar
evi dence was provided as to who worked whi ch weeks.

W review the district court's decision awarding a
judgnent as a matter of |aw de novo, but a jury's verdict "nust be
uphel d unless the facts and inferences, viewed in the |ight nost
favorable to the verdict, point so strongly and overwhelmngly in
favor of the novant that a reasonable jury coul d not have [returned

the verdict]." Astro-Med, Inc. v. N hon Kohden Am, Inc., 591 F. 3d

1, 13 (1st GCr. 2009) (quotations and citations omtted). The
Court nust affirm "unless the evidence, together wth al

reasonable inferences in favor of the verdict, could lead a
reasonabl e person to only one conclusion, nanely, that the noving
party was entitled to judgnent."” 1d. (quotation marks, quotations

and citations omtted). W find that, viewed in the |ight nost
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favorable to the verdict, Modhegan Council net the threshold nunber
of enpl oyees to constitute an "enployer” for Title VII purposes.

It is undisputed that Mdhegan Council enpl oyed fourteen
enpl oyees full-tinme for a period of at |east twenty weeks during
the relevant period, and that another enployee, Quan Nguyen, was
enpl oyed for twelve weeks. Therefore, Aly only needed to show
that, anongst the hours that 61 seasonal and part-tinme enpl oyees
wor ked for Mohegan Council, eight remaining weeks of work coul d be
conpiled by a single enployee or a conbination thereof. The
evi dence of payroll and tine cards submtted into the record show
that nost of the 61 part-tinme or seasonal workers were enpl oyed
during the seven-week sumer canp. A reasonable jury could find,
based on this evidence, that any one or conbination of the sixty-
one enpl oyees filled the ei ght-week gap between Quan's enpl oynent
and the requisite twenty-week threshold. Therefore, the district
court did not err in denying Mohegan Council's notion for judgnent
as a matter of law as to whether it nmet the threshold nunber of
enpl oyees.
C. Evidence of Discrimnation

To successfully bringa Title VIl claim a plaintiff nust
first establish a prima facie case of discrimnation by a

preponderance of the evidence. Goncalves v. Plynputh Cnty.

Sheriff's Dep't, 659 F.3d 101, 105 (1st Cr. 2011). To set out a

prima facie case, a plaintiff bears the burden of show ng that (1)
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he or she is a nenber of a protected class; (2) possessed the
necessary qualifications and adequately perfornmed his or her job;
(3) was nevertheless dism ssed or otherwi se suffered an adverse
enpl oynent action at the hand of his or her enployer; and (4) his
or her enpl oyer sought soneone of roughly equival ent qualifications

to perform substantially the sane work. Rodri guez-Torres v.

Caribbean Fornms Mr., Inc., 399 F.3d 52, 58 (1st Cr. 2005)

(citation omtted).

Under the well-known MDonnell Douglas burden-shifting

framewor k, McDonnell Douglas Corp. v. Geen, 411 U S. 792 (1973),

once a plaintiff has proven his prima facie case by a
preponderance, the burden shifts to the defendant to rebut the
presunption of discrimnation by providing legitimte, non-

discrimnatory reasons for their action. St. Mary's Honor Cr. v.

Hi cks, 509 U S 502, 507 (1993) (quoting Tex. Dep't of Cnty.

Affairs v. Burdine, 450 U. S. 248, 254 (1981)). If the defendant
proffers legitimate reasons for the adverse action, the plaintiff
must then prove by a preponderance that the proffered reasons by
t he defendant are a pretext for unlawful discrimnation. |1d. at
507-8. To neet his or her burden, a plaintiff nust denonstrate
either that the adverse enploynent action was (1) "nore likely
noti vated" by discrimnation than by the explanation proffered by
the defendant; or (2) "the proffered explanati on [was] unworthy of

credence" where the suspect action, coupled with evidence to the
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contrary, suggests a discrimnatory notivation. Burdine, 450 U S.
at 256. Di sparate treatnent nmay be "conpetent proof that the
explanation given for the challenged enploynent action was
pretextual, provided the plaintiff-enployee can nake a prelimnary
showing that others simlarly situated . . . in all relevant
respects were treated [nore advantageously] by the enployer."”

Straughn v. Delta Air Lines, Inc., 250 F.3d 23, 43-44 (1st Gr.

2001) (quotation marks, quotations and internal citation omtted).

Al t hough the burdens shift between the plaintiff and the
def endant during the course of an enpl oynent discrimnation claim
the ultimte burden of persuading the trier of fact lies with the
plaintiff. Burdine, 450 U S. at 253. Once an enploynent action
has been submtted to a jury and tried on its nerits, the burden-
shifting framework is confined to the ultimte question of

di scrimnation. Sanchez v. P.R QI Co., 37 F.3d 712, 720 (1st

Cir. 1994) ("[t]o focus on the existence of a prima facie case
after a discrimnation case has been fully tried on the nerits is
to 'unnecessarily evade the ulti mate question of discrimnation vel
non."'") (internal citations omtted). This is because, at that

st age, McDonnel |l Dougl as has served its purpose, and t he eval uation

of a post-trial notion assesses whether the plaintiff nmet his
overall burden of establishing discrimnation. |d.
A defendant is entitled to judgnent as a matter of |aw

if the record conclusively revealed sone
ot her, nondi scrimnatory reason for the
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enployer's decision, or if the plaintiff
created only a weak issue of fact as to
whet her the enployer's reason was untrue and
t here was abundant and uncontroverted
i ndependent evidence that no discrimnation
occurr ed.

Reeves v. Sanderson Plunbing Prods., 530 U S. 133, 148 (2000).

Further, as stated above, the jury's verdict is given high
deference unless the evidence in the record, taken in the |ight
nost favorable to the non-novant, is so overwhel mi ngly i nconsi stent
with the verdict that no reasonable jury could cone to the sane

concl usi on. Mufi z-A ivari, 496 F.3d at 35; see also Zinmernan v.

Direct Fed. Credit Union, 262 F.3d 70, 75 (1st Cr. 2001) (hol ding

that verdict nust stand unl ess evidence points unerringly to the
opposi te concl usi on).

Mohegan Council makes three main argunents on appeal
First, it clains that Aly failed to establish a prina faci e case of
discrimnation. Specifically, the Council argues that Aly failed
to provide sufficient evidence either that his performance was up
to its legitimate expectations or that it took an adverse
enpl oynment acti on agai nst himsince he was not entitled to the PD
LIl training and voluntarily resigned. Further, the Council
contends that Ay failed to show discrimnatory intent,
particularly because their Separation Notice with Ay indicated
their willingness to take hi mback.

Second, and assuming this «court finds that Ay

established a prima facie case, Mhegan Council argues that a
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reasonable juror could not find discrimnation because of the
unrebutted evidence it presented establishing that it had multiple,
legitimate non-discrimnatory reasons for pronoting and training
Cheval ier rather than Alvy. Mohegan Council insists that Ay's
evaluations in his first two years were outstandi ng, denonstrating
that his religion and national origin were not factors in his
assessnents, and that when his performance declined, Aly did not
di spute that his performance reviews were weaker, signing the
rel evant portions thereof w thout objection. Further, they point
to evidence cited infra regarding negative performance, the
difficult timng of the PD-LIIl training due to Fall recruitnent
efforts, and Aly's indecisiveness about his |ong-term prospects
wi th the Council.

Finally, Mohegan Council argues that Aly failed to rebut
its evidence by sufficiently show ng pretext. It clains that Aly's
evidence that he felt he was being treated differently by other
staff menbers and volunteers is insufficient to show that its

prof fered non-di scrimnatory reasons are untrue.?

2 Mohegan Council also argues in its opening brief that the
district court erred in its menorandum and order denyi ng judgnment
as a matter of | aw when it exam ned evidence wi thout regard to the
burden-shifting framework presented i n McDonnel | Dougl as. However,
Mohegan Council msstates the law in this Grcuit when it clains
that the strict, step-by-step MDonnell Douglas burden-shifting
framewor k applies when reviewing the sufficiency of the evidence
followwng a jury verdict. As stated supra, once an enpl oynent
di scrimnation action has been submtted to a jury, "the burden-
shifting franework has fulfilled its function” since "backtracking
serves no useful purpose." Sanchez, 37 F.3d at 720. As we noted
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Wile it is a close case, we agree with the district
court that Mohegan Council did not neet its burden in show ng that
the evidence in the record, taken in the light nost favorable to
Aly, is so overwhelmngly inconsistent with the verdict that no
reasonable jury could cone to the sane concl usion.

As to the Council's argunment regarding Aly's prina facie
case, while it is true that Aly's perfornmance eval uati ons decli ned
in his last two years of enpl oynent, the | owest eval uation mark his
supervisor ever gave him was wthin his enployer's work
expectations. Further, it is reasonable to believe that Aly was
performng to those legiti mate expectations if his worst eval uation
bot h recomrended hi mfor the PD-LIII training and suggested t hat he
was "successful in every conmponent of the job."™ In fact, Ay's
nmost negative evaluations were issued during the period when he
hel d recruitnent neetings i n nosques to expand recruitnent into the

Musl i mcomunity. Thus, the jury could reasonably infer that there

in Sanchez, "[t]o focus on the existence of a prinma facie case
after a discrimnation case has been fully tried on the nerits is
to 'unnecessarily evade[] the ultimate question of discrimnation
vel non."" 1d. (quoting U S. Postal Serv. Bd. of Govs. v. A kens,
460 U. S. 711, 713-14 (1983)). Thus, the district court did not err
when it considered the evidence presented as a whole rather than
pi eceneal, in a step-by-step review In any case, the district
court did, in fact, consider the evidence presented by Ay in
det er m ni ng whet her the non-di scrim natory reasons proffered by the
Council constituted pretext. Specifically, it found that the
Council's proffered evidence was "not so one-sided that no jury
could reasonably find that discrimnation occurred,” noting that
much of Aly's evidence to counter the Council's non-discrimnatory
reasons depended on credibility determ nations that the jury nade
in Aly's favor.
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was a correlation between said recruitnent and his negative
eval uati ons, an inference that goes directly to Ay's
di scrimnation claim

As to the Council's adverse enploynent actions, Ay
presented sufficient evidence that the delay in being eval uated for
recommendation to the PD-LIII training program and the Council's
refusal to send him to the PD-LIII training once reconmmended,
resulting in his ineligibility for a pronotion, were adverse. See

Rat hbun v. Autozone, Inc., 361 F.3d 62, 71 (1st Cr. 2004) (stating

the elenments of a failure-to-pronote clain). The record also
indicates that Garee, Aly's supervisor at the tinme, was unable to
identify a single person in his thirteen-year history of
affiliation with the Boy Scouts who had passed the sanme benchmarks
as Aly but was not sent to the PD-LIII training.

Finally, Ay sufficiently showed that the Council sought
soneone of roughly equivalent qualifications -- nanely, Chevalier
-- tosend to the PD-LIII training and performthe work of a Seni or
Executive Director followng a pronotion for which the training
made him eligible. Chevalier was a non-Mislim of H spanic and
Lebanese descent who started working at the Council six nonths
after Aly began. Even t hough Cheval i er had recei ved "exceptional
mar ks" on his evaluations prior to being sent to the PDLIII
training program he was simlarly situated to Aly in all rel evant

respects. Hi s performance reviews were al nost equival ent to those

-31-



of Aly, and whil e he received hi gher performance scores than Aly in
certain categories and overall, he received |ower performance
scores than himin certain categories in 2003 and 2004.

Wi | e Mohegan Council offered a nunber of reasons it did
not send Aly to the PD-LIIl training -- his declining work
performance, his wavering future commtnent to the organi zation, a
| ack of financial resources to either send himor raise his salary
followng any pronmotion, and the timng of the training -- this
evi dence was not so overwhelmngly inconsistent wwth the jury's
verdict as torequire reversal. Wile Aly's proffered evi dence of
di scrimnation was not extensive, it could reasonably lead to an
inference of discrimnatory intent and a showi ng of pretext,
particularly since it: (1) provided a direct challenge to the
al l eged non-discrimnatory reasons as to job performance; (2)
reveal ed consi stent Performance Reviews noting Aly's commtnent to
the Council, wth the only statenents indicating otherw se
occurring after Ay notified Kennedy about his concerns about
discrimnation; (3) indicated the Council's failure to follow
Quidelines in dealing with negative Performance Reviews, if said
reviews did in fact indicate performance so unsatisfactory as to
warrant a failure to conmt to a precondition for pronotion; (4)
reveal ed that Garee had relied at | east in part in his decision not
to send Aly to the training on volunteers, persons that Ay had

conplained were discrimnating against him on the basis of
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religion; and (5) denonstrated that the Council was willing to
forego its budgetary concerns regarding the PD-LIII training when
it cane to Chevalier, but not when it cane to Aly. Therefore, a
reasonable jury could conclude that Mhegan Council's proffered
nondi scrimnatory reasons are not worthy of credence, and taken
together with the other circunstances, suggest that discrimnation
was nore |ikely the notivation behind the adverse action.

[11. Concl usion

We conclude that the district court did not err in
denyi ng Mohegan Council's notion for judgnment as a matter of |aw.
We accordingly affirmon all counts.

Affirned.
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