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STAHL, Circuit Judge. Alvin Whitlow, a convicted sex

of fender, noved fromthe District of Colunbia to Massachusetts in
2009 without conplying with the Sex O fender Registration and
Notification Act (SORNA or the Act), 42 U. S.C. 88 16901-16962. He
was then arrested and indicted for violating 18 U S.C. 8§ 2250(a),
which crimnalizes a knowing failure to abide by SORNA s
registration requirenents. Witlowpled guilty, but has preserved
a nunber of argunents he first made in an unsuccessful notion to
dismss the indictnment, including that SORNA exceeds Congress's
constitutional authority, that it includes an unconstitutional
del egation of legislative power, and that no regul ations have
validly applied SORNA to of fenders whose convictions, |ike his own,
pre-date the Act. After careful consideration of these
contentions, we affirm
|. Facts & Background

Because this appeal stens froma conviction via a guilty

plea, the following facts are drawn from the plea colloquy and

sentencing materials. See United States v. G ntrén- Echaut equi, 604

F.3d 1, 2 (1st Gr. 2010). In 1988, Witlow was convicted of
assault with intent to rape in the District of Colunbia Superior
Court. He served a term of incarceration and was then parol ed.
This conviction required himto regi ster as a sex offender with the
District government. See D.C. Code 88 22-4402, 22-4014. He | ast

registered in the District in 2009, after which he noved to
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Massachusetts wthout notifying the authorities in either
jurisdiction. In June 2010, Whitl ow was apprehended i n Canbri dge,
Massachusetts. He admtted to knowingly failing to register as a
sex of fender upon his arrival in the Commonwealth.

A grand jury subsequently returned an i ndi ct nent chargi ng
that Whitlow, "being a person required to register under [SORNA],
and having traveled in interstate commerce,"” violated 18 U S. C
8§ 2250(a) by "knowingly fail[ing] to register and to update a
registration as required by [ SORNA]." Whitl ow noved to di sm ss the
i ndi ctment, arguing that SORNA cont ai ned an unl awf ul del egati on of
| egislative power to the Attorney General, that the resulting
regulations were invalid, that his prosecution violated the
Constitution's Ex Post Facto Cl ause, and that SORNA and 8§ 2250(a)
exceed Congress's constitutional powers. Most of VWhitlow s
argunments were prem sed on the idea that SORNA did not, and could
not, apply to him because his predicate sex-offender conviction
predated the Act's passage. He acknow edged, however, that sonme of
his argunents appeared to be foreclosed by our precedents. The
district court agreed, denying the notion "in light of existing
First Grcuit law" \Wiitlow then pled guilty, but preserved his
right to appeal the denial of his notion to dism ss the indictnment.
He now exercises that right, renewing all of his argunents except

the Ex Post Facto C ause attack.



1. Analysis
SORNA was enacted in 2006 to establish a conprehensive
nati onal systemfor the registration of sex offenders. 42 U S. C
8 16901. To that end, the Act "requires those convicted of certain
sex crinmes to provide state governnents with (and to update)
i nformati on, such as names and current addresses, for inclusion on

state and federal sex offender registries." Reynolds v. United

States, 132 S. . 975, 978 (2012). In turn, 18 U.S. C. § 2250(a)
"inposes crimnal penalties when a person required to register as
a sex offender under SORNA knowingly fails to register after

traveling ininterstate commerce.” United States v. D Tonasso, 621

F.3d 17, 19-20 (1st G r. 2010), cert. granted and judgnent vacat ed,

132 S. . 1533 (2012). The issue in this case is whether Witl ow,
whose predi cat e sex-of fender convi ction predates SORNA, was subj ect
toits registration requirenents when he travel ed to Massachusetts
in 2009 and then failed to register. If he was required to
regi ster, his conviction under § 2250(a) was proper. See Carr v.

United States, 130 S. . 2229, 2236 (2010).

In Di Tomasso, we concluded that SORNA automatically
applied to pre-Act offenders upon enactnent. 621 F.3d at 22-25.
The district court presumably had this ruling in mnd when it
denied Whitlow s notion to dismss "in light of existing First
Crcuit law " But in Reynolds, decided after the district court's

deci sion, the Suprene Court held to the contrary, explaining that
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SORNA left it to the Attorney General to "specify" whether the Act
applied to sex offenders convicted before its passage. 132 S. Ct.
at 980-84; see 42 U.S.C. 8§ 16913(d). Unless and until the Attorney
CGeneral did so, SORNA applied only prospectively. Reynolds, 132 S.
Ct. at 984. In light of Reynolds, the question here is whether, at
the time of Whitlow s travel and failure to register in 2009, the
Attorney General had issued valid regulations extending SORNA' s
registration requirenments to pre-Act offenders. We have not
previ ously considered this question because of our pre-Reynol ds

view that SORNA was automatically retroactive. United States v.

Parks, 698 F.3d 1, 4 (1st Cr. 2012).1
The Attorney GCeneral has produced three sets of
regul ations that arguably applied SORNA to pre-Act offenders: the

"InterimRule" in February 2007, Applicability of the Sex O fender

Regi stration and Notification Act, 72 Fed. Reg. 8,894 (Feb. 28,

2007); the "SMART Cui delines" in July 2008, The National Cuidelines

for Sex O fender Registration and Notification, 73 Fed. Reg. 38, 030

(July 2, 2008); and the "Final Rule" in Decenber 2010,

Applicability of the Sex Ofender Registration and Notification

Act, 75 Fed. Reg. 81,849 (Dec. 29, 2010). The governnent does not

argue that the 2010 Final Rule, which postdates Whitlow s travel

! For convenience, we sonetines use "retroactivity" to
refer to SORNA's applicability to pre-Act offenders. W do not
mean to inply that SORNA crimnalizes travel that occurred before
its enactnent. See Carr, 130 S. C. at 2233 ("Liability under
8§ 2250 . . . cannot be predicated on pre-SORNA travel.").
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and arrest, could have applied to him I nstead, the governnent
says that either the Interi mRule or the SMART Gui del i nes (or bot h)
had val i dly extended SORNA to pre-Act of fenders by the tine Wiitl ow
failed to register in 2009.

Bef ore we di scuss any of these regul ations individually,
we briefly address Wiitlow s two broader argunents. First, Wiitlow
contends that none of the regulations are valid because SORNA's
del egation to the Attorney General of the power to specify whether
the Act is retroactive violates the constitutional non-del egation

doctri ne. See Reynolds, 132 S. C. at 986-87 (Scalia, J.,

di ssenting) (raising this issue). Second, he argues that SORNA' s
regi stration schene is itself unconstitutional because it exceeds

Congress's enunerated Article | powers. See United States .

Morrison, 529 U. S. 598, 607 (2000). But, as Witlow acknow edges,
we have already rejected both of these contentions. See Parks, 698
F.3d at 6-8 (addressi ng Comrerce C ause and non-del egati on doctri ne
argunents); Di Tomasso, 621 F.3d at 26 & n.8 (addressing Commerce
Cl ause and Necessary and Proper C ause challenges).? These prior

decisions are binding on us. United States v. Troy, 618 F.3d 27,

2 W note that the Supreme Court recently granted
certiorari to consider the Fifth GCrcuit's en banc hol ding that
SORNA exceeds Congress's Article | powers when applied to a pre-Act
of fender who, having been unconditionally released from federa
custody, failed to register after an intrastate relocation. See
United States v. Kebodeaux, 687 F.3d 232, 253 (5th GCr. 2012) (en
banc), cert. granted, 133 S. C. 928 (2013). Because this case
involves interstate travel (anmong other factual differences), it
does not raise the same issues.
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35 (1st Gr. 2010). Accordingly, we turnto Witlows nore focused
attacks on the Attorney General's regul ations.

Whitlow s challenge to the February 2007 InterimRule is
based on the premse that the rule was pronmul gated w thout the
noti ce-and-coment procedures required by the Admnistrative
Procedure Act (APA), see 5 U.S.C. 8 553, and wi t hout good cause for
that |apse, see id. 8 553(b)(3)(B). A nunber of other circuits
have taken di ffering views on whether the Attorney General had good
cause to skip the APA-mandat ed procedures in producing the Interim
Rul e, and on whether it matters (which may depend in part on the

precise timng of the offense at issue). Conpare, e.g., United

States v. Gould, 568 F.3d 459, 470 (4th Gr. 2009) (good cause),
and United States v. Johnson, 632 F.3d 912, 928-33 (5th Cr. 2011)

(no good cause, but error was harmess), with United States v.

Reynol ds, F.3d __ , 2013 W 979058, at *7-20 (3d Gr. Mar. 14,

2013) (no good cause, and error was prejudicial), and United States

v. Utesch, 596 F.3d 302, 310, 312-13 (6th Cr. 2010) (sane). Here,
t hough, Whitlow s interstate travel and failure to register
occurred in 2009, after both the Interim Rule and the SMART
Qui del i nes had been issued. Thus, if the SMART Cuidelines had
properly extended SORNA to pre-Act offenders by the tinme of
Wiitlow s offense, the InterimRule's validity is beside the point.

See United States v. Mattix, 694 F.3d 1082, 1083-85 (9th G r. 2012)

(per curiam; United States v. Stevenson, 676 F. 3d 557, 561-62 (6th




Cr. 2012). W therefore bypass the InterimRule and turn to the
SMART Cui del i nes.

The SMART CGuidelines did go through the notice-and-
coment process. They were published in proposed formon May 30,
2007, see 72 Fed. Reg. 30,210, and in final formon July 2, 2008,
see 73 Fed. Reg. 38,030. They becane effective on August 1, 2008.
St evenson, 676 F. 3d at 566. The final Guidelines "provide gui dance
and assistance to the states and other jurisdictions in
incorporating the SORNA requirenents into their sex offender
regi stration and notification prograns.” 73 Fed. Reg. at 38, 030.
The Guidelines address a nunber of issues, including "the sex
of fenders required to regi ster under SORNA and the regi stration and
notification requirenments they are subject to." Id. On the
guestion of retroactivity, the final CGuidelines provide:

The applicability of the SORNA requirenents is

not limted to sex offenders whose predicate

sex offense convictions occur followng a

jurisdiction's inplenentation of a conformng

regi stration program Rat her, SORNA' s

requirenents took effect when SORNA was

enacted on July 27, 2006, and they have

applied since that tine to all sex offenders,

including those whose convictions predate

SORNA' s enact nent .
Id. at 38,046 (citing 28 CF.R 8 72.3; 72 Fed. Reg. 8,894,
8895-96) . The governnment says that this |anguage plainly
establishes SORNA's applicability to pre-Act offenders 1like

VWi t | ow.



Wi tl ow makes three responses. First, he contends that
the Attorney General issued the SMART Cuidelines not under the
authority to "specify" retroactivity conferred by 42 U S C
§ 16913(d) and di scussed in Reynolds, but instead under 42 U.S. C.
§ 16912(b), which instructs the Attorney General to "issue
guidelines and regulations to interpret and inplenment this
subchapter,” i.e., SORNA. See 72 Fed. Reg. at 30,210 (stating that
the proposed Guidelines "carry out" 8 16912(b)'s interpret-and-
i npl enment directive). Thus, he says, the Cuidelines could not
validly determ ne retroactivity. This argunent is apparently based
on the APA's requirenent that an agency's notice of proposed
rulemaking "include . . . reference to the legal authority under

which the rule is proposed.” 5 U S.C. § 553(b)(2); see CGeorget own

Univ. Hosp. v. Bowen, 821 F.2d 750, 759 (D.C. Cr. 1987), aff'd,

488 U. S. 204 (1988); 32 Charles Alan Wight & Charles H Koch, Jr.,

Federal Practice & Procedure: Judicial Review § 8173, at 204 (1st

ed. 2006). Wile we agree that conpliance with this requirenent is
i nportant, we do not agree that the SMART Guidelines run afoul of
it.

To begin with, we do not believe that there was even a
techni cal violation of 8§ 553(b)(2) here. Wiitlowis right that the
proposed Guidelines identified 8§ 16912(b), and not 8 16913(d), as

the source of the Attorney General's authority to issue the



Guidelines.® But 8 16912(b)'s interpret-and-inplenent authority
appears to subsune the narrower power to nake retroactivity
determ nati ons, because the "subchapter” that 8§ 16912(b) tells the
Attorney GCeneral to "inplenment"” (i.e., SORNA itself) includes
§ 16913(d), the retroactivity provision. See 42 U S.C., ch. 151,
subch. I. As the Sixth Grcuit put it, "we cannot ignore that
8§ 16912(b) instructs the Attorney GCeneral to inplenent the
subchapter, and the subchapter includes the specific option of
making a rule on retroactivity." Stevenson, 676 F.3d at 564. To
be sure, "[b]est practices may include citing all rel evant sections
of an enabling statute,"” id. at 565, but it appears that the
Attorney Ceneral actually did identify a statutory provision that
gave himthe power to issue a rule on retroactivity, which i s what
8§ 553(b)(2) required here.*

Havi ng said that, we can i magi ne a scenario in which the

i nvocation of a broad enabling statute that technically enconpasses

3 The governnent points out that the proposed Guidelines
did cite 8 16913(d) in discussing retroactivity and the Interim
Rul e, see 72 Fed. Reg. at 30,212, but 8 553(b)(2) requires that the
source of the issuing agency's authority be invoked as such, not
that it nmerely be nentioned in passing. Cf. Nat'l Tour Brokers
Ass'n v. United States, 591 F.2d 896, 900 (D.C. Cr. 1978).

4 There is no nerit to Wi tl ow s suggestion that the SMART
Guidelines thenselves recognize that 8§ 16912(b) "is an
I nappropriate mechanisnf{] for inposing” retroactivity. The

| anguage he relies on sinply rejects the prem se that the Attorney
Ceneral should eschewretroactivity because SORNA was a bad idea in
the first place. 73 Fed. Reg. at 38,031; see Stevenson, 676 F.3d
at 565 n. 7.
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a nore specific authority mght | eave the public unclear as to the
ostensible basis and scope of the agency's authority, thus
frustrating the purpose of 8§ 553(b)(2). But this is not such a
case. Utimately, 8 553(b)(2) functions to ensure that the agency
considers whether it actually has the authority to make the rule it
is proposing, and to give interested parties a chance to comment on

that question. See Koretoff v. Vilsack, 707 F.3d 394, 398 (D.C

Cr. 2013); ConocoPhillips Co. v. EPA 612 F.3d 822, 833 (5th Cir.

2010). Here, we see no reason -- and Witlow offers none -- why
the proposed Cuidelines' invocation of § 16912(b) and their
di scussion of retroactivity would not have placed interested
parties on notice of the Attorney CGeneral's intent and enabl ed t hem
to offer comment and argunent about his authority to issue the

Qui del i nes as proposed. Cf. ConocoPhillips Co., 612 F.3d at 834.

| ndeed, the final Guidelines reflect that the Attorney CGeneral did
recei ve and consi der comments about SORNA's retroactivity. 73 Fed.
Reg. at 38,031. Consequently, we think the notice conplied with
both the letter and the spirit of 8 553(b)(2).

That brings us to Wiitlow s second attack on the SMART
Quidelines: that they did not validly extend SORNA to pre-Act
of fenders because they "assunmed" retroactivity rather than
"established" it. The notion is that the proposed Cuidelines
sinply restated the Attorney General's belief that the Interi mRule

had already extended the law to pre-Act offenders. See 72 Fed
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Reg. at 30,212 ("SORNA's requirenents apply to all sex offenders,
i ncl udi ng t hose whose convi ctions predate the enactnent of the Act.
The Attorney GCeneral has so provided in [the Interim Rule]

"). Thus, says Wiitlow, the proposed Cuidelines deprived
interested parties of the opportunity to comment on retroactivity
by treating it as a settled question. Though ably advanced, this
argunment does not persuade us.

Wher e an agency i s accused of failing to provi de adequate
notice of the substance of the rules it is formulating, see
5 US C 8 553(b)(3), "[t]he essential inquiry is whether the
commenters have had a fair opportunity to present their views on
the contents of the final plan. W nust be satisfied . . . that
gi ven a new opportunity to coment, commenters woul d not have their
first occasion to offer new and different criticisns.”" Natural

Res. Def. Council, Inc. v. EPA 824 F.2d 1258, 1283 (1st G r. 1987)

(quoting BASF Wandotte Corp. v. Costle, 598 F.2d 637, 642 (1st

Cir. 1979)). This question "always requires careful consideration

on a case-by-case basis."” 1d. (quoting BASF Wandotte, 598 F. 2d at
642) . The essential requirenment "is one of fair notice." Long

| sl and Care at Hone, Ltd. v. Coke, 551 U. S. 158, 174 (2007).

Here, we are satisfied that woul d-be commenters had the
requi site opportunity. Gven that the notice of proposed
rul emaki ng specifically discussed retroactivity, and t hat the SVMART

Quidelines were intended to create a conprehensive reginme that
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coul d suppl enent or displace the InterimRule, it was natural for
interested parties to understand that they could and should offer

input on retroactivity. C. Int'l Union, United Mne Wrkers of

Am v. Mne Safety & Health Admn., 626 F.3d 84, 94 (D.C. Gr.

2010) (notice was adequate "if interested parties should have
anticipated that the [resulting] change was possible" (citation
omtted)). And, as noted above, the final Guidelines reflect that
the Attorney General did receive cormments on retroactivity, 73 Fed.
Reg. at 38, 035-36, and considered "the substantive nerits" thereof,
St evenson, 676 F.3d at 565 n.7; see also 75 Fed. Reg. at 81, 850
(noting that the comments received about retroactivity in response
to the proposed Guidelines were simlar to the cormments received
about the InterimRule). On this record, it would not constitute
a bait-and-switch to hold that the SMART Quidelines validly

extended SORNA to pre-Act offenders. See Stevenson, 676 F.3d at

565; United States v. Mahoney, No. 11-CR-06-JL, 2013 W. 132460, at

*5-6 (D.N.H Jan. 9, 2013).

Finally, Witlow argues that the SMART Cuidelines "tie
retroactivity to SORNA i npl enentation by a particul ar jurisdiction,
and thus did not make SORNA retroactively applicable in
jurisdictions that had not yet inplenmented SORNA " including
Massachusetts <circa 2009. He relies, however, on |anguage
addressing the inplenenting jurisdictions' obligations, not those

of covered offenders. See 73 Fed. Reg. at 38,063-64. Indeed, a
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nunber of other circuits have recognized that the passage in
gquestion "addresses the state's obligations to register sex
of fenders, not the sex offender's obligation to register with the
state, a duty which is separate and independent . . . from the

state's duty to inplement SORNA." United States v. Trent, 654 F. 3d

574, 587 (6th Cir. 2011); see, e.g., United States v. Guzman, 591

F.3d 83, 94 (2d Gr. 2010) ("[T]he Attorney General has specified
that an offender's obligation to register is not contingent on any
jurisdiction's inplenentation of SORNA "); Gould, 568 F.3d at
463- 64 (hol ding that SORNA' s "requirenments to regi ster and mai ntain
registration are not expressly <conditioned on a State's
i npl enentation of the Act"); see also 75 Fed. Reg. at 81,850
(di stinguishing between SORNA's inmmedi ately applicable offender-
registration requirements and the separate jurisdictional-
i npl ementati on standards). W agree.

Havi ng determ ned t hat the SMART Cui del i nes are valid and
do not conditionretroactivity onthe jurisdiction's inplenentation
of SORNA, we conclude that Witlow was subject to SORNA's
registration requirenments when he noved from the District of
Col unbi a to Massachusetts in 2009 and then failed to register as a
sex of fender in Massachusetts. See Mass. Gen. Laws ch. 6, 88 178C
178Q Consequently, he was properly subject to crimnal liability

under 8§ 2250(a) for failing to satisfy those requirenents.
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I11. Conclusion
For the foregoing reasons, we affirm the denial of

VWitlow s notion to dism ss the indictnent.
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