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The petition for rehearing having been denied by a majority of the panel of judges
who decided the case, and the petition for rehearing en banc having been submitted to the active
judges of this court and a majority of the judges not having voted that the case be heard en banc,
it is ordered that the petition for rehearing and the petition for rehearing en banc be denied.

Petitioner Caruso has made no allegations that Delta had previous knowledge of
the alleged harassment by a coworker and no allegation that the allegedly harassing coworker was
ever proximate to the plaintiff during or following the investigation. Thus, the panel was not

presented with a case in which the allegedly harassing employee was proximate to the plaintiff



during or following the investigation. In this case, there is no such proximity such that the failure
to investigate harassment that was not previously known to the employer could cause a hostile
work environment going forward. Nor has Petitioner Caruso developed any argument about how,
on different facts than presented in the record of this case, the hostile environment persisted in
consequence of the alleged harassment. To the extent that Caruso's petition for rehearing contends
that the panel opinion established that "reharassment of a sexual assault victim is a prerequisite for
a finding of co-worker sexual harassment, even where the employer's investigation into the
allegations is negligent,” Caruso misreads the majority opinion, which does not so hold.

THOMPSON, Circuit Judge, dissents from the denial of panel rehearing.
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