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In this case, four fair housing nonprofit organizations (“plaintiffs-appellants™)
challenge the termination of their grant awards by the U.S. Department of Housing and Urban
Development and other federal government entities and officials ("the government”). The
plaintiffs-appellants sought a temporary restraining order (TRO), which the district court issued
on March 26, 2025. On April 14, the district court dissolved the TRO in light of the Supreme
Court's decision in Department of Education v. California, 145 S. Ct. 966 (2025) (per curiam).
The district court concluded, based on the Supreme Court's order in California, that it likely lacked
subject matter jurisdiction to decide this case because it should have been brought in the Court of
Federal Claims under the Tucker Act.

“ Of the District of New Hampshire, sitting by designation.



The plaintiffs-appellants appealed the district court's April 14 order dissolving the
March 26 TRO. Before us, the government contends, among other arguments, that this appeal
became moot in mid-May when the March 26 TRO would have expired as a matter of course.

We heard oral argument in this case on July 30. Several weeks later, on August 21,
2025, the Supreme Court issued an order in National Institutes of Health v. American Public Health
Ass’n, 145 S. Ct. 2658 (2025) (mem.) ("APHA").

The parties brought the Supreme Court's order in APHA to our attention in Rule
28(j) letters filed on August 29 and September 5, respectively. In their September 5 letter, the
plaintiffs-appellants argued that "[flurther proceedings are required to determine the appropriate
forum for [their] claims" and that "[p]laintiffs should be permitted to develop the record below to
show that, like the [agency-wide] directive” in APHA, the conduct at issue in this case "is subject
to challenge in federal district court.” In the weeks since plaintiffs-appellants submitted their Rule
28(j) letter, the government has not opposed or otherwise responded to their request for a remand.

We construe the plaintiffs-appellants’ September 5 letter as a motion to remand.
Especially in light of the lack of opposition from the government, we agree that a remand is
appropriate to permit the parties to litigate the impact of APHA on the plaintiffs-appellants' claims
in this case. We express no opinion on the merits of these issues.
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