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LYNCH, Circuit Judge. Followingajurytrial, Kenneth W

Brassard was convicted of attenpted possession with intent to
di stri bute cocai ne, see 21 U.S.C. 88 841(a)(1), 846, and use of a
firearmduringandinrelationto adrugtrafficking offense, see 18
U S.C 8§8924(c)(1). He was sentenced to consecutive terns of 5years
i nprisonment, as well as four years of supervised rel ease. H s appeal
al | eges vari ous and nunerous errors by the district court at trial and
sentenci ng, none of which has nerit. Consequently, we affirm

l.

The governnent says that Brassard was caught in a
straightforward reverse sting operation; Brassard says he was
entrapped. Each side presentedits versionof eventstothejury, an
outline of which follows.

Brassard owned a janitorial services conpany that had
contracts to cl ean several Burger King franchi ses in southern New
Engl and. Seeki ng additional contracts, in June 1995, he went to speak
t o Ronal d Rego, t he nmanager of a Burger King. Unbeknownst to Brassard,
Rego was an i nformant for the Provi dence Police. Regotestifiedthat
Brassard, inorder to get a contract, of fered hi ma ki ckback, whi ch he
refused. Hethentestifiedthat, after he nentioned to Brassard t hat
he al so wor ked at a Spani sh ni ghtcl ub, Brassard asked hi mi f he knew
anyone "in the busi ness,"” nmeani ng t he drug busi ness. Regotestified

further that Brassard pestered hi muntil Rego put himin contact with



a drug dealer. In fact, the person with whomRego put Brassard in
contact was a detective with the Providence Police.

C ai mng entrapnent, Brassard testifiedthat Rego pressured
hi mi nto fi ndi ng buyers for his drugs, and Brassard, desperate for work
after losing two accounts and having his car nysteriously ruined,
feigned interest so that Rego woul d gi ve hi ma cl eani ng contract.
Finally, Brassard says, he agreed to a plan in which he woul d buy
cocai ne provi ded t hat Rego woul d t ake t he drugs fromhi mand sell them
hi msel f. Rego, Brassard sai d, coached hi mon howto act |i ke a drug
deal er and told himto bring a gun to the drug purchase. Rego was
noti vat ed, Brassard al |l eged, by a deal he had with the Provi dence
Policetorecoup a percentage of noneys forfeited as aresult of his
tips.

I n January 1996, Rego's handl er, Detective Frank Del | aVent ura
of the Provi dence Police, gave Detective Freddy Rocha, an undercover
narcotics officer, Brassard's phone nunber. Rocha was to pose as a
drug deal er naned Raul . Del |l aVentura sai d that Brassard was expecti ng
"Raul " to call hi mabout a drug deal. After afewconversations in
whi ch Rocha and Brassard di scussed t he quantity and price of the drugs,
as well as, allegedly, Brassard's past history as a drug deal er,
Brassard agreed to purchase a kil ogramof cocai ne fromRocha for
$18, 000. Brassard was to place a down paynent of $5000, with t he

remai nder secured by Brassard's nobile hone as collateral. The
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conver sati ons bet ween Rocha and Brassard were recorded. Brassard and
Rego arranged to neet at the Marriott Hotel, in Providence, Rhode
| sl and, on January 26, 1996. After the exchange of cash for cocai ne
was nmade i n a hotel bathroom Brassard was arrested as he attenptedto
| eave. A | oaded handgun was found on him
1.

Brassard, through his attorney and pro se, rai ses seven
grounds for appeal.
1. Discovery

Brassard says that the district court erred when it
conditioned further discovery of information as to prom ses,
i nducenents, or rewards made to the i nf ormant Rego on t he cal | i ng of
the informant as awitness at trial. GCeneral information had been
provi ded before trial. Brassard says that, if he had received the
addi tional information beforetrial, he woul d not have had to call Rego
as a witness, a witness who was clearly nore favorable to the
governnment. This anmounts, he says, to a violation of Brady v.
Maryl and, 373 U. S. 83 (1963). The governnent says that it turned over
all relevant information a nonth beforetrial, includingthetotal
anmount paid to Rego fromprior closed cases, and that the district
court ordered nore specific disclosures (the preci se anounts paidto
Rego i n each case) insufficient tinme for the defense to make use of

them at trial.



We review for abuse of discretion, see United States v.

Josleyn, 99 F. 3d 1182, 1196 (1st Cir. 1996), and there was none.
Producti on was ordered i n adequate time for the informationto be used
effectively by the defense at trial. W reject the argunent that the
| at e production of nore detail ed evidence, if lateit was, forcedthe
defense to call the informant Rego as a witness, or that it caused

prejudice. See Strickler v. Geene, 119 S. Ct. 1936, 1948 (1999);

Josleyn, 99 F.3d at 1196.
2. Governnment's Opening

Brassard says that the district court shoul d have granted hi s
nmotion for amstrial after the government, inits opening argunent,
made one i nperm ssi bl e reference to i nadm ssi bl e hear say evi dence. W

revi ewfor abuse of discretion. See United States v. Sepul veda, 15

F.3d 1161, 1184 (1st Gr. 1993). Brassard objectedto the prosecutor's
statenent, "Nowt he Def endant asked the i nformant i f he knewwhere t he
Def endant coul d purchase a |l arge quantity of cocai ne. As | already
t ol d you, unbeknownst to t he Def endant, however, the infornmant had been
enpl oyed by t he Gover nnent on several prior occasions.” The objection
was based on the prosecution's assertionthat it didnot intendto call
t he i nformant Rego as a wi tness. The hearsay statenent contradicted
Brassard's version of who i ntroduced the topic of drugs, and the
guestion of who first introduced the topic of drugs was pertinent to

the entrapnent defense. |In response to the objection, the trial

-5-



prosecut or argued that the i nformati on coul d be i ntroduced wi t hout

calling Rego as awitness. The district court di sagreed and sust ai ned

t he objection. Brassard then turned down the court's offer of a

curativeinstruction and, instead, noved for am strial. The judge

deni ed t he noti on. The gover nnment now acknowl edges t hat t he prosecut or

erred in making the statenent, but says that the error was harn ess.
The district court judge di d not abuse his discretion. The

of fendi ng remark was brief, the judge had told the jury that counsel's

st at ement was not evi dence, the judge offered a curative instruction,

andit islikely that, comngwienit did, theremark had no effect.

As noted inUnited States v. Brandon, 17 F. 3d 409, 446 (1st Cir. 1994),

"[t] he | evel of prejudice, if any, was not sufficiently significant to
overturn the judge's decisionto accept the defendant['s] tacti cal
choi ce to forgo nore appropri at e net hods of addressi ng t he potenti al
prejudi ceinfavor of the unrealistic and unnecessary sol ution of a
di sm ssal or a newtrial."
3. Tape Recordings

Brassard, pro se, says that the tape recordings and
transcri pts of conversations between hi mand t he under cover agent were
i nperm ssibly adm tted because no f oundati on was | ai d, because t he
first tape was i nconpl ete, and because the tapes were not properly

aut henticated. We reviewfor abuse of discretion. See United States

v. Carbone, 798 F.2d 21, 24 (1st Cir. 1986). In his testinony,
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Det ecti ve Rocha, who made t he recordi ngs and transcripts, |aid proper
foundati on and made proper authentication of the tapes and the
transcripts, explaining howthe first m nute was irreparably damged

whi | e he was maki ng copi es of the tapes. See United States v. Doyon,

194 F. 3d 207, 212-13 (1st Gr. 1999). Wiletheinitial nonments of one
of the tapes were destroyed, that did not nake t hat tape i nadm ssi bl e.
Seeid. Further, there was anpl e cross-exam nati on of Detective Rocha
on t he subst ance of the conversation that took place duringthe m ssing
portion of the tape to allowthe jury to evaluate for itself the
content and i nportance of that part as to both the prosecution's and
the defense's cases. See id.
4. Questioning of Informnt
Brassard says that the district court erred whenit all owed

t he governnment, over his objection, to ask the informant certain
questions, which, he contends, elicited i nadm ssi bl e hearsay and
vi ol ated t he Constitution's Confrontation Cl ause. See U. S. Const.
amend. VI. He challenges, inparticular, Rego's testinony that his
Burger King district manager, Gary Poulin, "blewright up" when he
heard t hat Rego was consi dering Brassard for a cl eani ng contract, as
wel | as Rego's explanation of why Poulin reacted that way (which
i ncl uded the statenent "I guess they [i.e., Burger King] had a probl em

about drugs"). The governnment's questioning did not elicit

hear say because the testi nony was not offered for its truth but to show
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t hat Rego had a reason not to hire Brassard and deci ded so qui ckly.
Further, there are no Confrontati on d ause i ssues because Poulin, the

declarant, later testifiedat trial. See United States v. Pal ow, 777

F.2d 52, 57 (1st Cir. 1985).
5. Cross-exam nation of Brassard

Brassard says that the court erred, inviolationof Federal
Rul e of Evi dence 608(b), when it all owed t he government to cross-
exam ne hi mand questi on two Burger Ki ng enpl oyees regardi ng Brassard' s
prior enpl oynent history with Burger King, particularly the reasons for
Burger King's term nation of its contract with Brassard' s conpany.?
Brassard nade no objectiontothis lineof questioningat trial and so

reviewis for plainerror. See United States v. Conley, 186 F.3d 7, 15

(1st Cir. 1999). This questioning was not inproper i npeachnment in
vi ol ati on of Rul e 608(b) because Brassard's prior enpl oynent history
wi t h Burger King was not a specific instance of conduct for the purpose
of attacking his credibility, nor was the questioning about a
collateral unrelated matter. The questi oni ng was rel evant to rebut

Brassard' s entrapnent defense: the evidence nade it clear that Brassard

! Rul e 608(b) states, in pertinent part:

Speci fic instances of the conduct of a wi tness, for the purpose
of attacki ng or supporting the witness' credibility, other than
convictionof acrinme as providedinrule 609, my not be proved
by extrinsic evidence.

Fed. R Evid. 608(b).



knew he woul d not get a Burger King contract, thereby making it nore
li kely that Brassard was the one who initiated the drug-dealing
conversati on.
6. Sentencing

Brassard says that the district court erred in the
conput ati on of his offense | evel for sentenci ng because he "l ack][ ed]
t he resources to buy as agreed." Thus, pointingtothelast sentence
of application note 12 of 8§ 2D1.1 of the United States Sentencing
Gui del i nes, he clains that he shoul d have been treated |i ke a seller
who "was not reasonabl y capabl e of providi ng[] the agreed-upon quantity
of the controll ed substance, " and t he court shoul d have "excl ude[ d]
fromthe of fense | evel determ nation the amount of the controll ed
substance that . . . he . . . was not reasonably capable" of
purchasing. U.S.S.G § 2Dl1.1, application note 12.

There was no error in sentencing. Brassard agreed and
i nt ended t o purchase one kil ogramof cocai ne. Applicationnote 12 of
t he Sentencing Gui delines, 8 2D1.1, specifies that, "in areverse
sting, the agreed-upon quantity of the controll ed substance woul d nore
accurately reflect the scal e of the of fense because t he anount actual |y
deliveredis controlled by the governnent, not by the defendant.”™ The
| ast sentence of application note 12, relied on by Brassard and quot ed
above, which deal s with a defendant selling drugs, clearly does not

apply. See United States v. Gonez, 103 F. 3d 249, 252-53 (2d Cir.
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1997). See generally United States v. Wlliams, 109 F. 3d 502, 511-12

(8th Cir. 1997) (notingthat courts appliedthe |l ast sentence of the
pre-1995 versi on of applicationnote 12to reverse stings, but not
deci di ng whet her t he sane shoul d be done after the 1995 anendnent s,
whi ch, inter alia, added specific | anguage concerni ng reverse stings).
7. Ineffective Assistance of Counsel

Brassard, pro se, says that his trial counsel was
ineffective. This claimis premature and i nappropriate to hear on

di rect appeal "[s]ince the existingrecord does not enablereliable

appellate review." United States v. Adempj, 170 F. 3d 58, 64 (1st

Cir.), cert. denied, 120 S. Ct. 206 (1999).

M.
For these reasons, weaffirmthe judgnent and sent ence of the

district court.
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