No.
No.
No.
No.

No.
No.
No.
No.

United States Court of Appeals
For the First Circuit

98- 1553
99- 1307
99- 2056
99-2211

98- 1554
99-1308
99- 2057
99-2212

GOYA FOODS, | NC.

Pl ai ntiff

LI LI ANE UNANUE and KALI F TRADI NG

Def endant s,

V.

Appel | ee,

Appel | ant s.

ULPI ANO UNANUE- CASAL,
al k/ a CHARLES UNANUE

Def endant .

GOYA FOODS, | NC.,

Pl ai ntiff

V.

Appel | ee,

ULPI ANO UNANUE- CASAL,
al k/ a CHARLES UNANUE,

Def endant ,

Appel | ant .

I NC. ,



LI LI ANE UNANUE and KALIF TRADI NG, | NC.,

Def endant s.

APPEALS FROM THE UNI TED STATES DI STRI CT COURT
FOR THE DI STRI CT OF PUERTO RI CO

[ Hon. Jose Antonio Fuste, U.S. District Judge]

Bef or e

Selya, Circuit Judge,

Wal | ace,” Senior Circuit Judage,

and Boudin, Circuit Judge.

Jan Alan Brody with whom Roger Juan Ml donado, Jared
Form nard and Balber Pickard Battistoni Ml donado & Van Der
Tuin, PC were on consolidated brief for defendants Liliane
Unanue and Kalif Trading, Inc.

U pi ano Unanue- Casal, al/k/a Charles Unanue, pro se.

David J. Eiseman, Jose-Manuel A. de Castro and &ol enbock,

Ei seman, Assor & Bell on consolidated brief for defendant
U pi ano Unanue-Casal, al/k/a Charl es Unanue.

I ra Brad Matetsky, Legal Department, Goya Foods, Inc., with
whom Arturo J. Garcia Sola and MConnell Valdes were on
consol idated brief for plaintiff.

Novenber 28, 2000

"Of the Ninth Circuit, sitting by designation.



BOUDIN, Circuit Judge. This case involves an effort

by a judgnent creditor to reach both certain assets of the
debtor nom nally owned by the debtor's wife, and all assets
owned by the debtor's alleged corporate "alter ego,"” Kalif
Tradi ng, |Inc. The judgnent creditor is Goya Foods, Inc., a
maj or business founded in the 1930s which is now a Del aware
corporation with its principal place of business in New Jersey.
The debtor is U piano Unanue-Casal, known as Charles, and his
bankruptcy estate. The factual background and prior proceedi ngs
are as follows.

Fromthe | ate 1940s until 1969, Charles served as one
of the chief officers of Goya, a conpany founded by his father.
In June 1969, in a quarrel anong famly nenbers, Charles was
dism ssed and litigation ensued. As a result of settlenents in
1972 and 1974, Charles received nore than $4 mllion from Goya
and, in exchange, gave up his interest in Goya. Charles also
agreed not to bring any further claim or suit regarding his
father's will or estate. The agreenent provided for |iquidated
danages of twice the winning side's |litigation expenses,
including attorney's fees, if any signatory wongfully initiated
new litigation agai nst another signatory.

In 1987, Charles made a claim for a share of the

i nheritance fromhis parents, and litigation in New Jersey state
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court followed, with his brothers seeking a declaration that
Charles had no interest in either his father's estate or his

inter vivos trust. In 1990, while the New Jersey litigation

proceeded, Charles filed for bankruptcy in Puerto Rico, and his
bankruptcy estate thereafter became a party to the New Jersey
litigation. In February 1995, the New Jersey court entered a
j udgment against both Charles and his estate for about $6.9
mllion, representing |liquidated damages for Goya, a signatory
of the 1974 settlenent that Charles had violated by nmaking his
i nheritance clains.!?

Meanwhi |l e, prior to this New Jersey judgnment, Goya had
begun adversary proceedings in Charles' bankruptcy case in
Puerto Rico, asserting that Charles was concealing his own
assets under the names of his wife, Liliane, and two other
conpani es, Enmperor Equities, Inc., a Delaware corporation wholly
owned by Liliane, and Kalif Trading, a Panamani an corporation

whi ch was organized by Charles.? On Septenber 12, 1995, the

The New Jersey judgnent was entered, In re Unanue, No. M
128817, slip op. (N.J. Super. Ct. Ch. Div. Feb. 23, 1995), and
has since been affirmed, 710 A 2d 1036, 1041 (N.J. Super. Ct
App. Div.), cert. denied, 724 A . 2d 801 (N.J. 1998).

’2ln 1991, after Enperor sold a piece of real property and
proceeds were transferred to a Swi ss bank account in Liliane's
name, the bankruptcy court restrained renmaining sales of rea
property pendente |ite. See Quiros-Lopez v. Unanue-Casal (ln re
Unanue- Casal ), 144 B.R 604, 606-07 (D.P.R 1992).
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bankruptcy court dism ssed Charles' bankruptcy case without

granting him a discharge. In re Unanue-Casal, No. 90-04490,

slip op. at 5 (Bankr. D.P.R Sept. 12, 1995).

I n Novenber 1995, nine nonths after obtaining the New
Jersey judgnent for $6.9 mllion, Goya brought the present
action in federal district court in Puerto Ri co agai nst Charles,
Liliane, and Kalif Trading, seeking to enforce the New Jersey
judgnment against Charles and against properties that Goya
cl ai med bel onged to Charl es but were held in the nane of Liliane
or Kalif Trading. A ten-day bench trial ensued in the district
court in July 1997, and both Charles and Liliane testified. On
Cct ober 31, 1997, the court filed a lengthy decision in Goya's

favor, Goya Foods, Inc. v. Unanue-Casal, 982 F. Supp. 103

(D.P.R 1997). darifying amendnments to the judgnment followed
on March 10 and Decenber 14, 1998.

The district court concluded that Charles was the true
owner of specified cash, securities and various real properties
held in the nanmes of Liliane, Enperor Equities, and Kalif
Trading. The court rejected as fal se assertions by Charl es and
Liliane that Kalif Trading was owned by a wealthy Arab (who did
not appear at trial), and that a supposed fortune inherited by
Liliane from her famly accounted for various of the real

properties held in her nane.



The judgnent, as finally anended, determ ned that Kalif
Tradi ng was Charles' alter ego and was therefore responsible for
the New Jersey judgment to the full extent of its assets. As
for Liliane, the court's judgnment provided that Goya could
execute only against the foll ow ng: (1) the proceeds of the
Sutton House apartnent Liliane had earlier owned i n New Yor k but
since sold; (2) "any residence registered to her name, including
t he Fuengirola, Ml aga, Spain villa, and the Paris apartnent"”;?3
and (3) the stock of Enperor Equities, all of which was held in
Liliane's name, and which the court directed Liliane to deposit
with the court.

Charles, Liliane and Kalif Tradi ng have now appeal ed
fromthe district court's judgnment. They contest the findings
of fact and legal conclusions that led the district court to
inpose liability for the New Jersey judgnment on property held in
the name Liliane, Kalif Trading and Enperor Equities. They also
contend that the statute of I|imtations and a contractual

rel ease debar Goya's clainms and say that the district court

SFairly read, the judgnment enconpasses another New York
apartnment on Park Avenue which was the subject of evidence at
trial and was held in Liliane's nane at the time of the
j udgnent . Apart from these three real properties, it is not
cl ear what other real property held in Liliane's name at the
time of the judgnment was neant to be included.
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comm tted various procedural errors. W consider the nerits of
t hose argunents that have not been forfeited.

1. Kalif Trading. It is easiest to begin with the

district court's treatnent of Kalif Trading, an off-shore
conpany that Charles organized in 1979 and for which he and
Lil i ane have had general power of attorney since incorporation.
I n Novenber 1980, Charles transferred over $1 mllion to Kalif
Trading in assets from his own securities account. At about
this tinme, he ceased to pay alinony to a former wife and al so
st opped payi ng taxes, claimng that he no | onger had any i ncone
or assets. In August 1983, Kalif Trading was also given title
of a penthouse apartnment in Puerto Rico previously held by
Enperor Equities and apparently acquired with Charl es' assets.

At trial, Charles clainmed that Kalif Tradi ng was owned
by one Mohammed Kalif, but the court found that there was no
evidence that Mhamed Kalif existed (he did not appear at
trial), and that the conpany was a vehicle used by Charles to
conceal his own assets. This finding was supported not only by
Charl es' effective control of the assets, but also by his use of
Kalif Trading' s bank accounts to pay hundreds of thousands of
dollars in bills for Charles and his wife, by the transfer of
assets fromCharles to Kalif Trading, and by the timng of Kalif

Tradi ng's creation.



In imposing liability on Kalif Trading, the district
court applied New York law, after finding that Puerto Rico
courts would apply a "nmpst significant contacts" test, A M

Capen's Co. v. Anerican Trading & Prod. Corp., 74 F.3d 317, 320

(1st Cir. 1996), and that New York's contacts with transactions
involving Kalif Trading were greater than those of any other
rel evant jurisdiction. The brief filed for Liliane and Kalif
Tradi ng does not dispute the decision to apply New York | aw

Charl es does so in his reply brief, but his argunments are terse,

unpersuasive and too |ate. Ri vera- Muriente v. Agosto-Alicea,
959 F.2d 349, 354 (1st Cir. 1992).°4

Under New York Ilaw, the corporate veil may be
di sregarded where the chall enger shows two facts: (1) conplete
dom nation of the corporation by its alleged alter ego, and (2)
use of that domination to commt a fraud or wrong agai nst the

plaintiff. Morris v. New York State Dep't of Taxation & Fin.,

623 N.E. 2d 1157, 1160-61 (N. Y. 1993); see also New York v.

Easton, 647 N.Y.S.2d 904, 908 (N. Y. Sup. Ct. 1995). Although

‘Panamm, as the state of incorporation, may well supply the
presunptively applicable | egal regine for veil piercing clains;
but under the Restatement rule, apparently followed in Puerto
Ri co, New York | aw coul d neverthel ess be applied where, as here,
Kalif Trading's business activities occurred primarily in New
York and have no connection to Panama. See Wadsworth, Inc. v.
Schwarz-Nin, 951 F. Supp. 314, 320-21 (D.P.R 1996) (citing
Rest at ement (Second) of Conflict of Laws § 309 (1971)).
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veil piercing is usually enployed to make an individual or a
corporate parent liable for the debts of a corporation, so-
called "reverse piercing" (which mkes the corporation |iable
for the debts of its owner or parent) is allowed under New York
| aw where the assets at issue are held by the target corporation
and the liability is that of the individual who dom nates the
corporation and is using it to perpetrate a fraud or wong. Wn_

Passal acqua Builders, Inc. v. Resnick Developers S., Inc., 933

F.2d 131, 138 (2d Cir. 1991).

It may be open to dispute whether Kalif Trading was
initially formed for the purpose of shielding assets from Goya.
Al t hough the district court's decision so suggests, New York | aw
requires "clear and convincing" evidence of such fraud,

Lowendahl v. Baltimre & Ghio R R Co., 287 N.Y.S. 62, 76 (N.Y.

App. Div.), aff'd, 6 N.E.2d 56 (N. Y. 1936), and such evidence
seens | acki ng because Kalif Trading' s formation and the transfer
of Charles' assets to it took place after Charles' original
l[itigation with Goya had been settled (in 1972 and 1974) and
before Charles made his 1987 claimfor a share of his parents
estate.

Nevert hel ess, even if Kalif Trading's origin is not
tainted by fraud, New York still permts veil piercing where the

corporate vehicle is being used to inflict "wongful or
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i nequi tabl e consequences." INS Holdings., Inc. v. MI __Sec.
Corp., 703 N.E.2d 749, 751 (N. Y. 1998). New York courts have

held that this test can be satisfied when a corporation is "a
mere shell dom nated and controlled by another for the latter's

own purposes. "> Guptill Holding Corp. v. New York, 307 N Y.S. 2d

970, 973-74 (N. Y. App. Div. 1970), aff’'d, 292 N E. 2d 782 (N.Y.
1972), is inapposite here because, given Charles' denial of
ownership of Kalif Trading, there is no easy way for Goya to
levy directly on Charles' formal ownership interest in Kalif
Tr adi ng.

There is anpl e proof that Kalif Trading is effectively
the alter ego of Charles--who created it, initially funded it
with his own assets, nmanaged it, and paid his own and his wife's
expenses with its assets. Whet her or not it was originally
created to shield assets fromcreditors, it is not a business
separate from Charles, and there is no indication it has any
owners ot her than Charles. It appears to us, as to the district
court, to be nothing other than Charles hinself under another
name, and therefore under New York law it is pernmissible to

strip away the corporate fig |eaf.

888 7th Ave. Assocs. Ltd. P ship v. Arlen Corp., 569
N.Y.S. . 2d 16, 17 (N. Y. App. Div. 1991); see also National Union

Fire Ins. Co. v. Bodek, 705 N.Y.S. 2d 42, 43 (N Y. App. Div.
2000); Austin Powder Co. v. MCullough, 628 N.Y.S. 2d 855, 857
(N.Y. App. Div. 1995).
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2. Assets in Liliane's Nanme. The claimas to Liliane's

assets is nore conplicated. 1In 1968, Liliane and Charles took
joint title to an apartnment in San Juan, Puerto Rico, and in
1971, during the earlier round of litigation between Charles and
Goya, the title to the apartnent was transferred to Enperor
Equities, Inc., a Delaware corporation wholly owned by Liliane.
During and after 1972, the year in which Charles received the
first installnment of payments from Goya, Liliane and Enperor
Equities developed a pattern of real estate acquisitions in
whi ch they obtained title to other |uxury residences in Puerto
Ri co, New York, France, and Spain.

At trial, Liliane clainmed that these properties had
been acquired with assets provi ded by her once weal t hy Bul gari an
famly. However, the district court concluded that this story
was untrue, being uncorroborated and inconsistent with other
evidence. It also concluded that the properties in question had
been purchased by Charles, who used and enjoyed all of the
resi dences "and in many occasions referred to themas his own in

letters to third parties.” Goya Foods, 982 F. Supp. at 112. 1In

substance, the court found that Charles was "hiding his assets
in the nane of his wife for the purpose of inpairing his

creditors." |d.
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Liliane's brief makes no persuasive attack on the
district court's findings, which we find were adequately
supported. Rather, the brief concentrates its criticismon the
district court's theory of Iliability. Because the district
court described Liliane as Charles' "alter ego" in relation to
the acquisitions, Liliane says that the district court wongly
applied to a human being a theory that is only valid in relation

to corporations. See, e.q., Werner-Jacobsen v. Bednarik, 946

P.2d 744, 747-48 (Utah Ct. App. 1997) ("An individual cannot be
the "alter ego' of another."). Further, says Liliane, property
held in her nanme belongs to her "even if it were assuned that
Li I i ane obt ai ned her properties with Charles' noney and not with
her own "

The district court's use of the "alter ego" |anguage
to describe the rel ationship between Charles and Liliane may be
inapt--no New York decision appears to use it in such
circumstances--and in New York the property of one spouse
certainly is not automatically subject to seizure for the debts
of the other spouse. But New York courts have used the
equitable theory of "constructive trust"” to allow a third-party

creditor to execute judgment on assets nomnally owned by

someone other than the debtor but, based on the court's
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findings, actually owned by the debtor hinself.® It appears to
us that, in using the alter ego |anguage, the district court
meant only that the properties in question were Charles'
property but were nerely held in his wife's nane.

In some circunstances, even an intended transfer of
ownershi p can be set aside. For exanple, if a specific transfer
from one spouse to another were nade w thout consideration to
defraud a creditor, a different set of New York doctrines
("actual or constructive fraud") could be invoked, see Scola v.
Morgan, 412 N.Y.S.2d 893, 895 (N. Y. App. Div. 1979); 30 N.Y.

Jur. 2d Creditors' Rts. & Renedies 88 300-71 (1997); but in this

case there are no detailed findings with respect to each of the
i ndi vi dual transactions at i ssue that woul d establish fraudul ent

intent, see In re Mntclair Honmes, 200 B.R 84, 96 (E.D.N.Y.

1996), or constructive fraud, see N.Y. Debtor & Creditor Law 88

273-75 (McKinney 1990), nor did the district court purport to
make such findings.

However, under the theory of constructive trust, no
such specific findings are required if the purchases were with

Charles' own funds, the transfers of title to Charles' wfe

6Duncan v. Laury, 292 N VY.S. 138, 139-41 (N. Y. App. Div.
1937); cf. Tesnetges v. Tesnetges, 47 B.R 385, 390-91 (E.D.N. .
1984). See generally Latham v. Father Divine, 85 N E. 2d 168,
170 (N.Y. 1949).
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Liliane were nmerely nomnal, and the parties intended that
Charles continue to possess beneficial ownership of the

properties. See Bankers Sec. Life Ins. Soc'y v. Shakerdge, 406

N. E. 2d 440, 440 (N.Y. 1980). This, in substance, is what the
district court found. It does not nake Liliane personally
l'iable for her husband's debts; but it does nean that the
property which he beneficially ows but which happens to be hel d
in her name can be reached through the constructive trust
doctrine for the benefit of his creditors.

Here, the circunstantial evidence of an inplicit
understanding is strong. The timng of the transactions in
relation to prospective litigation, Charles' continued treatnent
of the properties as his own, the parallels to the deceptive
operation of Kalif Trading, and the inferences to be drawn from
Liliane's basel ess claimthat the properties were paid for with
famly funds all contribute to the conclusion that the real
estate in question was Charles' and not Liliane's. G ven that
Charles and Liliane's "agreement” could be inferred from the

circunstances, see In re Estate of Knappen, 655 N.Y.S.2d 110,

111-12 (N. Y. App. Div.), cert. denied, 683 NE 2d 335 (N Y

1997), there is enough to sustain the district court's

assessnent of the situation under a clear error standard.
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Two New York cases, not cited by the parties, make
clear that a constructive trust is not automatically justified
to undo a property transfer between spouses even when the
pur pose of the transfer (in each case, one involving the marital
residence) is to protect agai nst present or future clainms by the
creditors of the transferring spouse.’” However, those cases are
di stingui shable, for they involved what the New York courts
found to be genuine transfers that occurred wthout an
under st andi ng between the parties that the property would remain
that of the transferring spouse. |In our case, by contrast, the
thrust of the district court's findings is that ownership was
conveyed in nane only.

This | ack of an effective conveyance (and the resulting
applicability of constructive trust theory) also answers the
argument of Charles and Liliane that the statute of limtations
bars the effort to reach property held in Liliane's nane.
Al t hough the New York statute of limtations requires that suit
based on fraudul ent conveyance be brought within six years of
the transfer or two of discovery (actual or constructive) of the

fraud, Wall St. Assocs. v. Brodsky, 684 N.Y.S. 2d 244, 248 (N.Y.

App. Div. 1999), that is not the theory of recovery. In the

‘Maci na v. Macina, 455 N. E. 2d 1258, 1259 (N.Y. 1983), aff’'g
463 N. Y. S.2d 43 (N. Y. App. Div. 1983); Rossignol v. Silvernail,
635 N.Y.S.2d 772, 773 (N. Y. App. D v. 1995).
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case of a constructive trust, the limtations period (six years,

Maric Piping, Inc. v. Maric, 705 N. Y.S.2d 684, 685 (N. Y. App.

Div. 2000)) begins to run only when "the wongful w thhol ding"

occurs, Augustine v. Szwed, 432 N.Y.S. 2d 962, 965 (N. Y. App.

Div. 1980); accord Whalen v. Cerzof, 564 N E.2d 656, 657 (N.Y.

1990), and the original date of transfer is not rel evant.
The district court's rationale justifies its judgnment
to the extent that it recognizes Goya's right to execute agai nst

the identified real property held in Liliane's nane,

specifically, the three naned properties in New York, Paris, and

Mal aga. However, despite its broad |iteral wording, Goya Foods,

982 F. Supp. at 112, we do not construe the district court
judgnment as extending to any residence held in Liliane's name
that has not yet been identified in this litigation. The
constructive trust doctrine cannot easily be applied to property
whose identity and circunstances of acquisition are unknown.

3. Enperor Equities. Next, we consider the various

i ssues raised by Liliane's ownership of Enperor Equities. One
set of the real properties at issue were three condom nium
apartnents in Puerto Rico. One was acquired by Charles in 1968,
title being taken in the joint names of Charles and Liliane; in
1971, during Charles' litigation with Goya, this property was

transferred to Enperor, a corporation whose sol e sharehol der was
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Liliane. Two further condom niums in San Juan were acquired in
1972, after Charles received a large initial paynent from Goya.
They too becane properties of Enperor. One was transferred in
1983 to Kalif Trading, but the other remained in Enperor's name
until being sold to a third party in 1991.

Despite its involvenent in Charles' and Liliane's real
estate transactions, Enperor was not named as a defendant in
Goya's district court action seeking to reach assets of Charles
held in the nanes of third parties. Liliane says that this is
because Enperor was a Del aware corporation and, as this was al so
true of Goya, nanm ng Enperor as the defendant would have

destroyed diversity jurisdiction. Strawbridge v. Curtiss, 7

U.S. (3 Cranch) 267, 267 (1806). Liliane says that it was an
error for the district court to order Enperor, a non-party to
the litigation, to forfeit its property, since Enperor was not
itself a party to the case.

The short answer is that the district court judgnment
did not purport to reach properties held by Enperor at all.
| nstead, as clarified by the amended judgment of December 14,
1998, the district court directed that the "stock certificates
and shares" of Enperor held by Liliane (it is unclear why both
wor ds were used) should be deposited with the court so that they

could be used to satisfy the judgnent. Such a judgnment was
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within the district court's power, for Liliane was a party to
t he case, and reaching securities that she owns does not require
that the securities' issuer be a party.

4. Mscell any. There remain two other argunments of

i nportance. First, in his opening brief on appeal, Charles
claims that, in seeking to enforce the New Jersey judgnment, Goya
overl ooked a procedural precondition. Since the New Jersey
judgnment was not initially entered by another federal court, it
could not nmerely be registered in the federal district court in
Puerto Rico under 28 U . S.C. 8§ 1963 (1994). Rather, enforcenent
was governed by Fed. R Civ. P. 69(a), providing that federal
proceedings to enforce any out-of-state judgnent of a state
court should follow the practice of the state in which the
federal district court sits.

Charl es asserts that, under Puerto Rico law, for a
foreign judgnent to be enforceable in Commonweal th courts, it
must first be validated and donesticated in an "exequatur"
proceeding in the Superior Court of Puerto Rico. Ex parte

Marquez Estrella, 128 D.P.R 243, 247-56 (1991). Thi s

proceeding allows interested parties to raise certain |limted
def enses agai nst the enforcenent of a foreign judgnment. Charles
says that Goya failed to have the New Jersey judgnent vali dated

in this manner, that the New Jersey judgnent was therefore "not
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properly before the District Court,”™ and that |lack of an
exequat ur proceedi ng deprived Charles of his right to challenge
val i dati on of the judgment on the permtted grounds.

It may be (we take no position on the matter) that to
enforce a state court judgnent in the federal district court in
Puerto Rico, there nmust be a prior exequatur proceedi ng® or sone
equi val ent opportunity to challenge the non-Conmonwealth
judgnment in the federal proceeding itself. However, Charles and
Liliane first nade their exequatur argunment in July 1999, nore
than a year and a half after the district court had initially
ent ered judgnent against them Thus, this argunent was not made
in a tinely fashion, whether viewed as subject to the ten-day
rule of Fed. R Civ. P. 59(e) or the nore rel axed one-year or
reasonable-tinme restrictions of Fed. R Civ. 60(b).°

The exequatur objection is not one that goes to the

district court's subject matter jurisdiction and which m ght

8Conpare Hi bbs v. Yashar, 522 F. Supp. 247, 249-54 (D.R 1.
1981) (Rhode Island statute requiring prelimnary judicial
screening of nedical malpractice cases), wth Feinstein wv.
Massachusetts Gen. Hosp., 643 F.2d 880, 889 (1st Cir. 1981)
(Massachusetts |aw requiring screening of nedical malpractice
claims by an admi nistrative tribunal). See generally 19 Wi ght,
M|l er & Cooper, Federal Practice and Procedure 8§ 4511 (1996).

°Nei t her of the anended judgnments substantively altered the
original judgnent or provided any other excuse for the failure

to raise the exequatur issue in tinmely fashion. See Berwi ck
Grain Co. v. lllinois Dep't of Agric., 189 F.3d 556, 560 (7th
Cir. 1999).
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therefore be exempt from the ordinary requirenents of

timeliness. See Sea-Land Serv., Inc. v. Ceramca Europa |1,

Inc., 160 F.3d 849, 852 (1lst Cir. 1998). Nor, it is worth
adding, is there any indication that Charles and Liliane were
precluded from raising in the district court any substantive
objections to the enforcement of the New Jersey judgnent that
nm ght have been asserted in a Conmonweal t h exequat ur proceedi ng.
Charles did claimthat the New Jersey court |acked jurisdiction
to enter the judgnent against him but he did not pursue this
issue on appeal in his opening brief, and it is therefore
forfeited.

Second, Liliane clainms that the district court erred
by entering a default judgnment against her and, |ater, by not
affording her a jury trial even though the court ultimtely
all owed her to present her case on the nerits. The district
court entered a default against Liliane in March 1997 as a
sanction for repeated failures to conply with court orders.
Liliane's earlier demand for a jury trial was then struck on
Goya's notion (no other party having made a tinmely request for
a jury trial). Nevertheless, at trial the district court
reversed field and allowed Liliane’s counsel to offer witnesses
and to present a defense, and it then resolved the clains

agai nst her on the nerits. At no tinme during the trial did
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Liliane offer an objection to the bench trial or ask the court
to reinstate her jury trial request.

On this appeal, little need be said about Liliane's
challenge to the original default. Al t hough the remedy was
severe, it foll owed obstreperous acts and cl ear advance warni ng

fromthe district court, and it was not an abuse of discretion.

Cf. Faigin v. Kelly, 184 F.3d 67, 84 (1st Cir. 1999); John's
| nsulation, Inc. v. L. Addison & Assocs., Inc., 156 F.3d 101,
108-10 (1st Cir. 1998). The nore troublesome question is
whet her, insofar as the district court proceeded to try and
decide Liliane’s case on the nerits, it should also have
afforded her the jury trial she originally demanded. |n posing

this question, we assune dubitante that the original jury trial
request was proper. 10

Assunming that a right to jury trial otherw se existed,
it was not preserved. Once the default was effectively
wi t hdrawn, Liliane could not proceed to present her case without

telling the district court that she wanted the jury request

1l nposition of a constructive trust is equitable in nature
and, thus, may not trigger the right to a jury trial under the
Seventh Amendment . See Granfinanciera, S.A. v. Nordberg, 492
U S. 33, 40-42 (1989); RTIC v. Pasquariello, 16 F.3d 525, 531 (3d
Cir. 1994); see also Lathamv. Father Divine, 85 N E. 2d 168, 170
(N. Y. 1949) ("[A] constructive trust is merely the fornula
t hr ough whi ch the consci ence of equity finds expression . "
(internal quotation marks and citations omtted)).
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reinstated and then, after losing, conplain that a jury shoul d
have been afforded. This kind of nouse-trapping, whether

del i berate or inadvertent, is forbidden. Daigle v. Maine Med.

Cr., Inc., 14 F.3d 684, 687-88 (1st Cir. 1994). A claimto a

jury trial can be forfeited just |I|ike any other non-
jurisdictional request or objection.

Appel | ants present other argunments, including clains
t hat personal jurisdiction over Charles and Liliane was | acki ng,
that Charles was denied adequate discovery, that Charles was
entitled to rely on Liliane's request for jury trial, that
(according to Charles) New York |aw does not apply, and that
m sconduct by Goya warranted sanction and dism ssal. However,
all of these clains have been raised only in reply briefs, and
it is well-settled that the attenpt to present issues in this
manner is untimely and that such clains therefore need not be

consi dered. Rivera-Miriente v. Agosto-Alicea, 959 F.2d 349, 354

(1st Cir. 1992).

Finally, the appellants argue that a 1974 contract ual
rel ease given by Goya precludes Goya's present clains. Thi s
argument was adm ttedly not presented to the district court and
is therefore forfeited in this court. It is doubtful that such

a defense, if not seasonably asserted, could ever be rescued by
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the plain error doctrine, but in any event there is no
m scarriage of justice in its forfeiture here.

The appel |l ants al so have nade, or at | east insinuated,
a variety of other argunents; to the extent these argunents are
properly before us, we believe that they are without nerit, and
we reject them w thout detail ed discussion. For the reasons
stated, the judgnment of the district court is affirmed with the
clarification that insofar as the judgnment permts Goya to | evy
agai nst real properties held in Liliane's name at the tinme of
judgnment, it extends only to those real properties identifiedin
the district court proceedi ngs and not ot her unnamed properti es.
Appel l ants have pending a notion for reconsideration of our
prior order striking various exhibits, and we now deny the
notion to reconsider.

It is so ordered.

-23-



