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TORRUELLA, Chi ef Judge. This appeal arises froma sixty-siXx

count crimnal indictnment chargingthe ei ght appellants -- Rafael
Col | azo- Aponte, Heriberto Otiz-Santiago, Andrés Col 6n-M randa, Edw n
Otiz-Figueroa, David S. Martinez-Vél ez, Jorge Merced- Mral es, Randn A
Ri os- Ri os, and Edwi n Rosari o- Rodriguez -- with numerous of fenses
rel ated t o a decade-1ong, mul ti-drug-dealing conspiracy basedinthe
Virgilio Davila public housing project inBayanbn, Puerto Rico. In
additionto the drug conspiracy charges, the indictnment al so charged
t hat between April 1993 and June 1994 over a dozen of the originally
named co-conspirators engaged i n a war of revenge, triggered by the
February 23, 1993 nurder of Ri chard Miufioz- Candel ari a. This drug war
resultedinthe nurder of at | east seven individuals. On February 16,
1998, a jury returned guilty verdicts as to all appellants on all
counts. This appeal foll owed.

After carefully exam ning the record and thelaw, we affirm
in part and reverse and remand in part.

PROCEDURAL HI STORY

On June 26, 1997, agrand jury enpaneledinthe United States
District Court for the District of Puerto Rico returned a third
superseding indictrment incrimnal case nunber 95-029(JAF). Count 1
char ged appel l ants with conspiracy to possesswithintent todistribute
cocai ne base, cocai ne, and heroin. See 21 U. S.C. 88 841, 846. Count

65 char ged appel l ants with using and carrying afirearmduring andin
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relation to a drug conspiracy. See 18 U.S.C. 8§ 924(c). Count 51
char ged appel | ants Col 6n-M randa, Orti z-Santiago, Orti z- Fi gueroa, and
Martinez-Vélez with conspiring to kill while engaged in a drug
conspiracy. See 21 U. S.C. 88 846, 848(e)(1)(A). Additional counts
char ged appel | ants Rosari o- Rodri guez (Count 52), Col 6n-M randa (Counts
53-59 and 62), Otiz-Santiago (Count 53), Otiz-Fi gueroa (Count 53),
and Martinez-Vél ez (Counts 57 and 58) withintentionally killing or
attempting to kill while engagedinadrug conspiracy. See 18 U.S. C

§ 2; 21 U . S.C. 88 846, 848(e)(1)(A). These charges also alleged

[iability pursuant toPinkerton v. United States, 328 U. S. 640 (1946).
Final |y, Counts 60-64 charged Col 6n-Mrandawith attenptingtokill and
then killing Rafael Cotto-Fuentes inorder toprevent hi mfrom (1)
conmuni cating with | awenforcenent officers and (2) testifying for the
prosecution. See 18 U. S.C. 88 2, 1512(a)(1)(A), (O.

On Novenber 5, 1997, the prosecution noved the district court
to enpanel an anonynous jury. On Novenber 13, 1997, the court
conducted a "Jury Orientation” without the parties or counsel being
present and excused several prospectivejurors. The court then granted
t he governnent's request for an anonynous j ury over the objection of
Col 6n-Mranda. Prior totrial, the court al so denied notions to sever
filed by appellants Rios-Rios and Col | azo- Apont e.

Trial conmmenced on Novenber 17, 1997. At that tine, the

district court ruledthat all rulings appliedto all defendants and
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not i ons j oi ni ng co-defendants' noti ons were unnecessary. The court
al so denied a notiontoreconsider its decisionto enpanel an anonynous
jury.

On February 16, 1998, thejury returned guilty verdicts as
to all appellants onall counts. The court sentenced Orti z-Santi ago,
Ortiz-Figueroa, and Martinez-Vélez to concurrent terms of life
i nprisonment on nultiplecounts and a consecutive ten-year termon
Count 65; Col 6n-M randato concurrent terns of |ife inprisonnment on
mul ti pl e counts, a concurrent twenty-year termon Count 66, and a
consecutive ten-year termon Count 65; Rosari o-Rodriguez to concurrent
terns of lifeinprisonnent on Count 1 and twenty years on Count 52, as
wel | as a consecutive ten-year termon Count 65; Col | azo- Aponte, Rios-
Ri os, and Merced- Moral es to 151, 293, and 360 nont hs i npri sonment,
respectively, on Count 1 and, with respect to Col | azo- Aponte and
Mer ced- Moral es, a consecutive ten-year term on Count 65.

FACTUAL BACKGROUND
We reviewthe facts inacrimnal case inthe |ight nost

favorabletothe verdict. See, e.q., United States v. Bartel ho, 71

F.3d 436, 438 (1st Cir. 1995).
. Overview

At trial, the prosecution offered evidence of a drug
distribution organi zation |l ed by I srael Santi ago-Lugo that beganinthe

Virgilio Davil a housi ng project i n Bayanbn, Puerto Ri co, and | at er
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expanded t o several drug distribution pointsinnorthern Puerto Ri co.
The governnent' s evi dence i ncl uded the testinony of five cooperating
Wi t nesses: brothers WIfredo and David Martinez- Matta, Billy Ranos-
Rodri guez, José | bafiez- Mal donado, and Mar cos Hi dal go- Mel éndez. These
witnesses testifiedthat inthe m d-1980s Santi ago-Lugo cultivated a
group of enpl oyees who processed and packaged cocai ne and her oi n at
apartnments, known as "nesas," for delivery to various drug di stribution
poi nts. The evidence i ndi cated that trusted operati ves managed t he
di stribution points and | ower | evel enpl oyees handl ed t he street -1 evel
di stribution. On February 28, 1993, the Santiago-Lugo drug
organi zation splinteredintorival factions when t he Rosari o- Rodri guez
br ot hers nmurdered Ri chard Mifioz- Candel aria. Aseries of retaliatory
mur der s ensued as Santi ago- Lugo and those | oyal to hi mengaged i n
hunti ng expeditions ("cacerias") to kill the Rosari os.

1. Drug Packaging at the Mesas

At trial, thewi tnesses for the prosecutiontestifiedasto
t heir and t he appel | ants' invol venent inthe Santi ago- Lugo drug nesas.
Wl fredo Martinez-Matta stated that in 1986 and 1987 he wor ked at two
drug nesas | ocated in hotels. At that tine, he al so packaged cocai ne
at his mother's house. Ranps-Rodriguez and David Martinez-Mtta
testifiedthat they al so packaged drugs at the Martinez-Mtta house,
and Davi d Martinez-Matta stated that Santi ago-Lugo, Col 6n-M randa, and

brothers Otiz-Santiago and Ortiz-Figueroa participated.
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W fredo Martinez-Matta and Ranos- Rodriguez testified that
in 1989 a condom niumin Rei na del Mar served as a nesa. Hidal go-
Mel éndez testifiedthat Col 6n-M randa, Orti z-Santi ago, and Orti z-
Fi guer oa packaged drugs thereinthe early 1990s. W|Ifredo Martinez-
Matt a stated t hat he packaged cocai ne t here once i n 1989, and furt her
stated that Ortiz-Santiago, a drug user, "tested"” drug quality at this
| ocati on. Ranbs-Rodriguez, who rented t he Rei na del Mar nesa for four
tofive nonths, indicatedthat the drug organi zati on packaged one-
ei ght h-ki | ogramquantiti es of cocai ne at each session inthe Rei na del
Mar nesa and t hat he or Santi ago-Lugo woul d transport the drugs to
Davi |l a for storage and di stribution.

Inthe early 1990s, Wl fredo Martinez-Matta worked at two
nesas i n t he Costa del Mar condom ni umconpl ex. At these | ocations, he
processed cocai ne wi t h Ranps- Rodr i guez and heroin with Ri os-Ri os.
W I fredo Martinez-Matta al so stated that (1) the organi zati on packaged
kil ogramquantiti es of cocai ne and one-ei ghth ki | ograns of heroin at
each session and (2) Ri os-Ri os once obt ai ned one kil ogramof cocai ne
for Santi ago-Lugo froma supplier. Ranbs-Rodriguez recalledthat the
organi zati on used t he Costa del Mar nmesas from1990 to 1991, that he
processed heroin and cocai ne once or tw ce a week for four or five
nmont hs t here, and t hat he was pai d $150 f or each one-ei ght h ki | ogr amof

cocai ne packaged. He added that Orti z-Santiago delivered drugs tothe

-10-



nmesa, occasionally with Santiago-Lugo. Otiz-Santiago al so processed
drugs and tested their purity.

Wl fredo Martinez-Matta, David Martinez-Mtta, and Ranos-
Rodriguez al sotestifiedthat Rios-Rios rented a nesa at the Los Pi nos
condom niumconplex inlslaVerde. Al threewtnesses, inadditionto
Col 6n-M randa, Otiz-Santiago, Otiz-Fi gueroa, and Ri os-Ri os, processed
heroin there. According to the testinony presented at trial, the
organi zati on processed quarter-kilogramquantities of heroin and
kil ogramquantities of cocaine there on a weekly basis. Hidal go-
Mel éndez al so recal | ed packagi ng drugs at Los Pi nos and once saw Ri 0s-
Ri os del i ver cocaine there. Further, therental agreenents for the Los
Pi nos nesa i ndi cated that Rios-Rios rented the apartnment and | i sted
Sant i ago- Lugo as hi s enpl oyer and reference. Defense witness Marta
Arrondo- Di az, who owned t he Los Pi nos apartnment, stated that she rented
t he apartnent to Ri os- Ri os and Santi ago-Lugo for a one year termin
March 1991.

The trial testinony identifiedthree additional nesas: an
apartnent i n Condado where Wl fredo Martinez-Matta worked with Oti z-
Santiago, a condomniuminthe Villadel Mar conplex inlsla Verde, and
a Coral Beach condom ni umrented by Col 6n-M randa. W/ fredo Martinez-
Matta recal | ed seei ng Santi ago- Lugo, Col 6n- M randa, Ranos- Rodriguez and
ot her s packagi ng heroinin bags marked with the nane "cristal" at the

Cor al Beach condom ni um Ranps-Rodriguez testifiedthat Santiago-Lugo
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noved operations to the Coral Beach condom niumin 1991. There,
Sant i ago- Lugo, Col 6n-M randa, Otiz-Santi ago, and ot hers packaged t wo
or three ounces of heroin two or three tines each week.

[11. Drug Di stribution Points

Wl fredo Martinez-Mattatestifiedthat by the time the drug
operation was | ocated at the Coral Beach nesa in 1991, the organi zation
had drug poi nts in Manati, Vega Baj a, Areci bo, Canpo Al egre, and Sabana
Seca. WIfredo Martinez-Matta worked at the Vega Baj a drug poi nt where
he sol d fifty packages of heroi n every ten days; each package, obtai ned
for $75 and sol d for $100, contai ned ten "decks" of heroin. Col 6n-
M r anda and Ri chard Mufioz- Candel ari a occasi onal | y supervi sed t he Vega
Baj a drug point. Later, WIlfredo Martinez-Matta supervi sed a drug
poi nt i n Manati where he sol d appr oxi nat el y one hundr ed packages of
heroin every three days and also sold marijuana and vials of crack.

David Martinez-Matta supervi sed one of the Areci bo drug
poi nt s wher e he sol d heroi n, cocai ne, crack, and marijuana from1991 to
1995. He testifiedthat Col 6n- M randa woul d del i ver the drugs for
di stribution. He also stated that on two occasi ons he saw Col 6n-
M randa make deliveries to Luis Rosario-Rodriguez.

I n 1990, José | bafiez- Mal donado began t o acconpany Col 6n-
M randa on drug deliveriestothe drug distributionpoints; |ater,
| bafiez- Mal donado al so assi st ed wi t h packagi ng drugs at Col 6n-M randa’' s

Dorado home and at a nmesa in the King's Court condom nium
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After the Santi ago- Lugo/ Rosari o- Rodriguez conflict erupted
in February 1993, the exchange of drugs and noney noved from an
apartnment in the Davila housing project to Merced-NMoral es' bar,
"“Chonpa," in Mnacillos. Both WIfredo and David Martinez-Matta
testifiedthat on nunmerous occasi ons t hey delivered noney t here and
obt ai ned drugs fromMerced- Moral es and Col | azo- Apont e, incl uding
kil ogram quantities of crack.

V. The Rosario-Rodriguez Brothers

The Rosari o- Rodriguez brothers, R chard, Edwi n, and Lui s,
controll ed adrug distribution point at the Davil a housi ng proj ect
outside of Building 17. By m d-1991, the brothers were selling
Santi ago- Lugo' s heroin. In August 1991, Santi ago-Lugo grantedthe
Rosari o brot hers excl usive distributionrights for his cocai ne at
Davi | a.

Ranmos- Rodriguez testifiedthat Edwi n Rosari o- Rodri guez
control | ed the crack cocai ne di stribution at Davil a and was responsi bl e
for getting herointo the street dealers. He further stated that
during this time he saw Edwi n Rosari o- Rodriguez i n possessi on of a
firearmat Davila. Simlarly, Hidal go-Mléndez testifiedthat Edwi n
Rosari o- Rodri guez went to Rosa Moral es-Santi ago' s apart nment to pi ck up
drugs, and identified nunerous drug transactions inthe drug | edgers

under Edwin's ni ckname "Indio."
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By 1992, however, Edwi n Rosari o-Rodriguez' ability torunthe
drug poi nt was i n questi on, and Santi ago-Lugo renoved hi mfromhi s

position as a "point ower." Neverthel ess, the Rosari os were still
al l owed to sell packages of heroin and cocai ne. Hi dal go- Mel éndez
testifiedthat the agreenment bet ween Santi ago- Lugo and t he Rosari o
br ot hers conti nued until|l February 28, 1993, when t he Rosari o brothers
mur dered Ri chard Mifioz- Candel ari a.

The prosecution also offered evidence of the foll ow ng
i nci dent invol vi ng Edwi n Rosari o- Rodriguez. OnJuly 3, 1992, a police
of fi cer wi t nessed Edwi n Rosari o- Rodri guez hol ding a Calico pistol in
t he Davi | a housi ng project. The officer foll owed hi minto Building 17.
Edwi n Rosari o- Rodr i guez di scarded t he weapon by t he entrance, and t he
of ficer seizedit. Inthe stairway, the officer al so seized awhite
bag that had been carried by a second individual that contained
transparent plastic vials coomonly used to package crack cocai ne. The
bag field-tested positive for cocai ne. Edw n Rosari o-Rodriguez ran
into an apartnent with a netal door (the other apartnents on the fl oor
had wooden doors), and the officer heard the toilet flushing. The
of ficer entered the apartnent by using a bal cony and | at er sei zed over
$1, 000 in cash.

V. Drug Ledgers

Both Wl fredo and Davi d Martinez-Mattatestified about drug

transactions at the Davil a apart nent of Rosa Moral es-Santiago. Inhis
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testimony, Wl fredo Martinez-Matta statedthat Mral es-Santi ago woul d
count the heroin proceeds and record themin a notebook. Simlarly,
Hi dal go- Mel éndez testified that Moral es-Santiago recorded drug
transactions in a bl ack school notebook and, | ater, a brown not ebook.
Aft er exam ni ng t wo not ebooks sei zed fromMbr al es- Santi ago’' s Davil a
apartnent in 1991, H dal go- Mel éndez stated that units marked "c" inthe
not ebooks represented "cristal" and that each package contai ned ten
bags of heroin. An expert witness testifiedthat the notebooks were
consistent with those kept by anillicit drug organi zati on. He opi ned
t hat the "product” was cal culatedinunits and that the "c" units sold
for $75. He noted t hat toget her t he notebooks refl ect ed sal es of at
| east $3.5 million during one year.

VI . The Murder of Richard Miifioz- Candel ari a

At trial, witnesses for the prosecution offered the follow ng
account of the February 28, 1993 nurder of R chard Mifioz- Candel ari a.
W fredo Martinez-Mattatestifiedthat he, Mifioz-Candel ari a, and an
i ndi vi dual named Jerry were at the Rosari o drug point in Davil athe day
Mufioz- Candel ari a was kil l ed. Santi ago-Lugo had sent Mifioz- Candel ari a
toinform"Liquio" (Luis Rosari o-Rodriguez) that he want ed hi s heroin

and hi s noney back. Liquio was "upset"” and tol d Miufioz-Candel ariato
“"forget about it." Edw n Rosari o-Rodriguez was there, hol di ng an
automati c pistol. Col 6n-M randa and a co-conspirator identifiedas "HE

Gat 0" arrived, and Col 6n-M randa sent Wl fredo Martinez-Matta to
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deliver sonme nmoney to Santiago-Lugo. When WIfredo arrived at
Sant i ago- Lugo' s house, Santi ago-Lugo answered a ringi ng tel ephone. He
heard gun shots over the tel ephone, and he ordered Wlfredotoreturn
to the Rosari o drug point. Santiago-Lugo then paged WIfredo and
di rect ed hi mto pi ck up Col 6n-M randa at a bus stop. When he arrived,
Col 6n-M randa told himthat Liquio killed Mifioz- Candel ari a.

Ranmops- Rodriguez testified that he was in Davila on the
afternoon of the nurder. He stated that he had declined to join Col 6n-
M r anda and Mufioz- Candel ari a when t hey went total k to Li qui o, goi ng
instead to his nother-in-law s apartnment. There, he heard a gunshot,
and then a fewseconds | ater, he heard two different series of shots.
He ran out onto a bal cony, saw peopl e runni ng away, and heard sone
peopl e shout, "Liquiokilledhinl and "whoever talks, I'll kill them"

Later that day, Col 6n-Mranda tol d David Martinez-Matta that
El Gat o and Mufioz- Candel ari a were tal ki ng to Li qui o. Mifioz- Candel ari a
attenpted to hand Li qui o hi s phone when Li qui o started to shoot him
Col 6n- M randa and EIl Gato did not have tine to drawt hei r weapons, so
they ran away. At that time, "Indi 0" (Edwi n Rosari o- Rodri guez) cane
over to where Mifioz | ay, and bot h Edwi n and Lui s Rosari o- Rodr i guez shot
Mufioz- Candel ari a agai n.

O ficer Sanchez- Ranps testifiedthat he foundthe victim
lying on top of a cellul ar tel ephone that was still turned on. The

aut opsy report showed t hat Mifloz- Candel ari a was shot twenty-nine times.
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Bl ood and urine tests indi cated the presence of al cohol, and urine and

nasal swab tests were positive for cocai ne and a cocai ne net abolite.

Aforensics expert testifiedthat the victi mhad been shot withtwo

types of bullets, indicating that two guns were used in the nurder.
After the nmurder, Col 6n-M randa and Wl fredo Martinez-Matta

attended the first of several neetings to discuss "goingto war" over

the Davil a drug poi nt. At these neetings, nenbers of the Santi ago- Lugo

organi zati on di scussed and pl anned cacerias to kill the Rosari os. At

a second neeting in Isla Verde, Santiago-Lugo and Col 6n-M r anda

prepared weapons for the cacerias.

VII. The Hunting Expeditions ("Cacerias")

A. The Murder of Reynal do Pacheco- Aponte

At a subsequent neeting heldin an apartnent in Dorado, the
Martinez-Matta brothers, H dal go- Mel éndez, El Gato, Santi ago-Lugo, and
Col 6n- M randa pl anned how they would enter Davila and kill the
Rosari os. Duringthe nmeeting, Col 6n-M randa tel ephoned Otiz-Santi ago,
and it was agreed that Orti z-Santi ago and Orti z- Fi guer oa woul d keep
Col 6n-M randa i nfornmed as to t he Rosari os' preciselocationw thin
Davi | a.

On April 19, 1993, the group drove to Davil a after recei ving
acall fromOtiz-Santiago. Col 6n-Mranda and El Gato, arned wi th AR-
15 rifles, entered the housing project through the back door of a

busi ness while the others drove into the conplex. Wen they all
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returnedtotheir cars, and at al ater neeting, Col 6n-M randa t al ked
about how he killed "El Pacheco." At the scene of the crinme, |aw
enf orcenent officers recovered 100 casings fired fromAR-15 rifles.

A distressed resident infornmed an of ficer at the scene t hat
"they ran of f t hrough Paradero 23" and "t hey had nasks." He al so said
t hat one of those who ran of f was i nj ured and weari ng whi te pants and
a mask. The officer located Otiz-Santiago and Oti z-Fi gueroa wal ki ng
t oget her on a si de street near the Paradero and arrest ed and sear ched
them Otiz-Figueroahad a bag containingfirearnms and ammunition, a
rock of heroin or cocaine, acellular tel ephone, aglove, tw nasks,
and a firearmon his person. The officer sawbl ood on one of t he masks
and on the clothes of Ortiz-Figueroa who appeared to have a hand
injury.

W I fredo Martinez-Matta was not at the caceria; instead, he
was obt ai ni ng t hree pounds of marijuana fromMerced- Moral es' busi ness.
Sorne of those invol ved, however, |ater met at hi s house. There, Col 6n-
M randa admtted to participatinginthe hunt and El Gato adm tted
kil ling Pacheco- Aponte. At yet anot her neeting, the co-conspirators
di scussed Davi d Martinez-Matta shooti ng haphazardl y during the caceria
and that, as a result, "Erick [Ortiz-Santiago] could not come out.”

Hi dal go- Mel éndez | ear ned of the murder on t he news. He was
informed of the details at a neeting with Col 6n-M randa and t he

Martinez-Matta brothers at the Las Villas apartnments in Dorado.
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H dal go- Mel éndez testified, "[El Gato] was just |ike braggi ng about t he
way he had kil | ed Pacheco and expl ai ning, |ike, he sewedw th bullets
t he person of Pacheco. . . ." In addition, EIl Gato tol d Hi dal go-
Mel éndez that "Erick [Otiz-Santiago] and his brother [Otiz-Fi gueroa]
had not been abl e to come downstairs fromthe building. . . because
one of the persons that had entered the project tokill the Rosario
br ot hers were shooting at them™

B. The Murders of R cardo Ri vera-D de and Sanuel Serrano-
Ber midez

W/ fredo Martinez-Matta began t he next caceria w th Santi ago-
Lugo by driving through t he Bayandn area arned and | ooki ng for the
Rosari os. After Col 6n-M randa j oi ned them they found and f ol | owed
Ri ver a- Di de and Serrano- Ber nidez, known associ at es of the Rosari os.
W | f redo and Col 6n- M randa shot and kil | ed both nen as they sat in a
car. Hidal go-Meléndeztestifiedthat helater | earned that WIfredo
had killed "Sammy" and Col 6n-M randa had killed Samy's passenger.

C. The Murders of Wl fredo Ri vera-Rodriguez and WI fredo
Guzman- Mor al es

Athird caceria occurred around Easter in 1994. At that
ti me, | bafez- Mal donado, Col 6n-M randa, and Martinez-Veél ez net at the
King's Court nmesa. There, they planned a caceriain search of the
Rosari os "because of the drug point war." They drove a stolen white
van to |l ook for the Rosarios. While driving, they cane across two

peopl e on a notorcycl e. They recogni zed soneone t hey were | ooki ng for,
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and Col 6n- M randa and soneone el se began shooti ng at the i ndivi dual s on
t he notorcycl e. |béafiez- Mal donado testified that he had a Taurus 9mm
firearm Col 6n-M randa had an AK-47 or an AR-15, and Martinez-Veél ez had
an M 14 that jamed. There were three ot her Taurus pistols inthe van.

After they shot the driver and t he notorcycl e crashed, Martinez-Vél ez
and Raul Otiz-Mranda exited the van and killed the victins. Wen a

police scanner alerted themthat the police wereinpursuit, they fled
t 0 a nount ai nous ar ea, abandoned t he van, and hi d sone of t he weapons
under | eaves. | bafez- Ml donado al sotestifiedthat Martinez-Veél ez had
darker skinthan Ortiz-Mranda and that Oti z-M randa was weari ng a

white cap.

Apolice officer was followi ngthe white van as it pursued

t he notorcycle. After driving over thecrest of ahill, the officer
sawt he bi kers on the ground bei ng shot by atall, dark person and a
tall, white person with a cap. A second officer responded to the

shooti ng i nci dent and chased t he white van, whi ch he eventual | y f ound
near a hill. The police found several firearns near the van and a cap.
O ficers al so sei zed casings for AR 15 and 9nmfirearns wi t hi n t he van.

VI, The Murder of Rafael Cotto-Fuentes

I n 1994, Cotto-Fuentes was arrested for the nurder of José
Cruz- Rodriguez. He agreed to cooperate with authorities and was
rel eased on bond. At aneetingwith Oficer Rodriguezinlate April or

early May 1994, Cotto-Fuentes described the Santiago-Lugo drug

-20-



organi zation. H s testinony |linked Col 6n-Mranda to t he organi zation's
activities, including the Cruz-Rodriguez nurder. Based on the
information it received fromCotto-Fuentes, the Puerto Rico U. S.
Attorney's Office initiated an investigation, Cott o- Fuentes
subsequently reported that Col 6n-M randa, anong others, hadtriedto
ki Il hi mon May 20. Based on Cotto- Fuentes' account of the attenpted
nmurder, a judge i ssued warrants for the arrest of Otiz-Mranda, Col 6n-
M randa, and a co-conspirator. Wile Otiz-Mranda was i n custody, he
and Col 6n-M randa revi ewed t he conpl ai nt, and an of ficer heard Oti z-
M randa coment that Cotto-Fuentes was a "snitch."

Cot t o- Fuent es was nmurdered i n June 1994. On July 27, 1994,
Col 6n- M randa was arrested. Aforensics expert testifiedthat the 9nm
Taurus firearmsei zed fromCol 6n-M randa' s vehicle at thetinme of his
arrest had an obliterated serial nunber; its barrel had been hol | owed
out to prevent identifying marking fromformngonthebullet; andits
firing pinhad been filed down to di sgui se narki ngs. However, the gun
still producedidentifying marks onthe casing fromthe breach face,
whichis located at the rear of the gun, and these marks mat ched t he
twenty-four shell casings recovered fromthe nurder scene.

| X. The Arrests of Martinez-Vélez, Coll azo-Aponte, and Merced-

Mor al es
On Novenber 22, 1993, police officers stopped a stolen

vehi cl e. The passengers fled, but the police arrested the driver,

-21-



Martinez-Vél ez, and sei zed a | oaded "submachi ne gun, " two portabl e
radi os, and approximately $1,300 in currency.

On Sept enber 29, 1994, a police officer observed Col | azo-
Apont e st andi ng beside a car. The officer announced hi nsel f, and
Col | azo- Apont e t hrew a bag cont ai ni ng nore t han 1, 000 decks of heroin
into the car. He later stated that the car was his.

At the time Merced- Moral es was arrested, | awenforcenent
officers seized a scale, small ziplock bags, and additional drug
paraphernalia fromhis residence as well as alist of high-powered
firearms fromhis vehicle.

DI SCUSSI ON

Thi s case i nvol ves ei ght appel | ants, each rai sing a pl ethora
of argunents. Not surprisingly, several argunments are rai sed by nore
t han one appel l ant. Accordingly, intheinterest of clarity, we have
organi zed t hi s opi ni on by i ssue and not by i ndi vi dual appellant. W
begin with the argunents concerning pretrial notions and t hen proceed

in a rough chronol ogy through sentencing.

| . Severance of the Cases of Rios-Rios, Collazo-Aponte, and
Mer ced- Mor al es

Sever ance noti ons nade pursuant to Federal Rul e of Cri m nal
Procedure 14 are addressed to t he sound di scretion of thetrial judge.
This Court will interferew ththe exercise of that discretion"only

upon a denonstration of nanifest abuse.” United States v. Boyl an, 898
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F.2d 230, 246 (1st Cir. 1990); see also United States v. Cresta, 825

F.2d 538, 554 (1st Cir. 1987); Tal avera v. Peila, 668 F. 2d 625, 630 ( 1st

Cr. 1982). Accordingly, inorder toprevail, appellants nust "make a
strong show ng of prejudice."” Boylan, 898 F. 2d at 246 (quotingUnited

States v. Porter, 764 F.2d 1, 12 (1st Cir. 1985)). Inthis context,

"prejudi ce means nore than just a better chance of acquittal at a

separatetrial.” United States v. Martinez, 479 F. 2d 824, 828 ( 1st

Cir. 1973). As we have previously stated:

This is adifficult battle for a defendant to
wi n. Thereis always sone prejudiceinanytrial
wher e nor e t han one of fense or of fender aretried
t oget her -- but such "garden variety" prejudice,
inandof itself, will not suffice. Even where
| ar ge anounts of testinony areirrel evant to one
def endant, or wher e one def endant' s i nvol venent
in an overall agreenent is far less than the
i nvol vement of others, we have been reluctant to
secondguess severance deni al s.

Boyl an, 898 F. 2d at 246 (citations omtted); see al so Cresta, 825 F. 2d

at 554-55 ("[T] he fact that the def endant pl ays a m nor rol e and t hat
a substantial portion of the evidenceis nnot directlyrelatedtothe
def endant, does not nmake it ' automatically unlawful totry himwth

nore inmportant figures.'" (quotingUnited States v. Mahonud Rawwad, 807

F.2d 294, 295 (1st Cir. 1986)).
Here, Ri os-Rios, Col | azo- Apont e, and Mer ced- Mor al es cont end
that they suffered prejudicial spillover fromthe nurder evidence

presented in this case. W are well aware of the potential for
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prejudice in a conplicated conspiracy trial involving several

def endants. See, e.qg., United States v. Smolar, 557 F. 2d 13, 21 (1st

Gr. 1977); Grinv. United States, 313 F. 2d 641, 646 (1st Cir. 1963).

Nonet hel ess, inthis case we see "littl e beyond the type and degr ee of
prejudi ce customary invirtually all high-profiletrials of multiple
def endant s and charges." Boyl an, 898 F. 2d at 246. Here, as i nBoyl an,
“[t]here is nothing to suggest that the nunber of defendants and
charges was so large that the jury coul d not di stingui sh anong t hem "

|d.; seealsoUnited States v. Luna, 585 F.2d 1, 5 (1st Cir. 1978).

Furthernore, thetrial court gave appropriatelimtinginstructions as
tothe adm ssibility of evidence agai nst particul ar def endants and as

tothe need to determine guilt on an individual basis. See United

States v. Figueroa, 976 F.2d 1446, 1452 (1st Cir. 1992) ("[E] ven
assum ng sone evi dentiary spillover, any prejudi ce was m ni m zed by t he
limtinginstructions given before and after the cl osi ng argunents.");

see al so Boyl an, 898 F. 2d at 246; Snolar, 557 F. 2d at 21.1 Under these

ci rcunst ances, we hol d that appel | ants have fail ed to "nake a strong

showi ng of prejudice.” Boylan, 898 F. 2d at 246 (quotingPorter, 764

1 At the outset of trial, thejudgeinstructedthe juryto separately
consi der "each charge and t he evi dence pertainingtoit” andto "give
separ at e and personal considerationtothe case of each i ndi vi dual
def endant."” At the close of evidence, the judge reiterated these
i nstructions and added, "your verdi ct on any counts to any def endant
shoul d not control your verdi ct on any ot her count or as t o any ot her
def endant . "
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F.2d at 12). Accordingly, the district court did not abuse its
di scretion in denying appellants' Rule 14 notion.

1. The District Court's Jury Screening Procedure

On Septenber 3, 1997, the trial judge stated that he i ntended
to screenthe jury outsidethe presence of the parties and counsel, as

hedidintherelated caseUnited States v. Candel ari a-Silva, 166 F. 3d

19, 31 (1st Cir. 1999). There, the prospective jurors conpleted
guestionnaires and the judge excused those who | acked English
proficiency, suffered from medi cal problens, or had previously
schedul ed travel plans. Seeid. at 29-31. On Novenber 13, 1997, the
judge screened the jury panel assignedtothis case. Between Septenber
3 and Novenber 13, appel | ants di d not obj ect or request reconsi deration
of the court'sintentiontoscreenthejury. However, on Novenber 17,
Rosari o- Rodriguez and Orti z- Fi gueroa di d obj ect and noved t o quash t he
panel. The district court denied the notion.

In Candel aria-Silva, we stated, "[i]f ajudge does no nore

than what ajury clerkis authorizedto doin excusingjurors, that may
rai se an i ssue of allocation of court resources but does not rai se an
i ssue of inpropriety."” Id. at 31. Here, several appell ants argue t hat
the jury screening procedure violated their Fifth and Si xt h Anendnent
ri ghts, but they fail to provide the Court with any rel evant citations
to the record. 1In fact, appellants do not even allege that the

district court inproperly dismssedjurors. Accordingly, we holdthat
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Candel aria-Silva controls, and t herefore appellants' argunent is

w thout nerit. See id.
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[11. The District Court's Decision to Enpanel an Anonynpus Jury?

Ri os- Ri os al | eges that t he deci sionto enpanel an anonynous
jury constituted an abuse of discretion. W disagree. Adistrict
court may enpanel an anonynous jury when "the interests of justice so
require.” 28 U S.C. 81863(b)(7). Inthis Crcuit, we have hel d t hat
an anonynous jury is "a perm ssi bl e precaution where (1) there are
strong grounds for concludingthat it is necessary to enable the jury
toperformits factfinding function, or to ensure juror protection; and
(2) reasonabl e saf eguards are adopted by the trial court to m ninze
any ri sk of infringenment upon the fundanental rights of the accused.”

United States v. DeLuca, 137 F.3d 24, 31 (1st Cir. 1997). Qur review

of this decisionisnot l[imtedto "the evidence avail able at thetine
t he anonynous enpanel ment occurred,” but may i nclude "all rel evant

evi dence introduced at trial." 1d.

2 Martinez-Vélez argues that the district court failed to nmake
i ndi vi dual i zed findi ngs regardi ng t he need for an anonynous jury, the
j ury may not have been anonynous to t he government, and t he conbi nati on
of anonymty and the md-trial dism ssal of Juror 23 negated the
presunption of i nnocence. As the governnment correctly points out,
Martinez-Vél ez did not rai se these argunents before the district court.
Accordi ngly, these argunents have been wai ved. See United States v.
Slade, 980 F. 2d 27, 31 (1st Cir. 1992) ("[A] partyisnot at libertyto
articul ate specific argunents for the first time on appeal sinmply
because t he general issue was before the district court."); see al so
United States v. Figueroa, 818 F. 2d 1020, 1025 (1st G r. 1987) ("[A]n
i ssue not presentedtothetrial court cannot be raised for the first
time on appeal ."); United States v. Argentine, 814 F. 2d 783, 791 (1st
Cir. 1987) (same); Nogueira v. United States, 683 F. 2d 576, 580 ( 1st
Cir. 1982) (sane).
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Here, the indictment charged several defendants w th rurder,
al | defendants with nenbershipinaviolent, sprawl i ng drug conspiracy,
and one defendant with intim dation and nurder of a cooperating
government wi tness. Under these circunstances, we holdthat the record
"af fords sufficient foundati on for enpanel i ng an anonynous jury both as
a prudent safety precaution and a neans of ensuring unfettered

performance of the factfinding function.” |d.; see also United States

v. Marrero-Ortiz, 160 F.3d 768, 776 (1st Cir. 1998).

Furthernmore, the trial judge took adequat e precautions to
protect the defendants' rights. As he had doneintherelated case of

Marrero-Ortiz, thetrial judge "didnot mention any threat tojuror

safety, but, rather, informed the jurors that they would remain
anonynous during the trial because of publicity concerns. He then
instructed the jury on the presunption of i nnocence, and periodically

repeated that instructionasthetrial progressed.” Marrero-Ortiz, 160

F.3d at 776. Under these circunstances, thetrial judge didnot exceed
t he scope of his discretion when he enpanel ed an anonynous jury inthis
case.

| V. Restriction on Sidebar Participation During Voir Dire

During voir dire, thetrial judgerestricted participation
by def ense counsel in sidebar conferencesto "two of you at t he nost."
Al t hough counsel for Ortiz-Fi gueroa suggested that all attorneys

partici pate by usi ng headphones, trial counsel for appellants di d not
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object tothelimtation. Rios-Rios nowargues that therestrictions
on si debar participationduringvoir dire violated his right to be
present at every critical stage of thetrial. See Fed. R Crim P.
43(a). W disagree.

This argunent is controlled byUni ted States v. Gagnon, 470

U.S. 522, 527 (1985). There, the Suprenme Court hel d:

The mere occurrence of an ex parte conversati on
between a trial judge and a juror does not
constitute a deprivation of any constitutional
ri ght. The defense has no constitutional right
to be present at every interaction between a
judge and a juror, nor isthere aconstitutional
ri ght to have a court reporter transcri be every
such conmuni cati on.

ld. at 526 (quoting Rushen v. Spain, 464 U S. 114, 125-26 (1983)
(Stevens, J., concurring)). In addition, the Court stated:

If a defendant is entitled under Rule 43 to

attend certain "stages of thetrial" which do not

t ake pl ace i n open court, the defendant or his

counsel nust assert that right at thetine; they

may not claimit for the first tinme on appeal
froma sentence entered on ajury's verdict of

"guilty."
1d. at 529.

In this case, Rios-Rios was restricted from full
participationinalimted nunber of sidebar conferences that occurred
during voir dire; inall other aspects, appel | ant was present at, and
fully participatedin, histrial. Inaddition, trial counsel did not

object tothe restriction, and counsel subsequent!|y exerci sed cause and
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perenpt ory chal |l enges wi t hout objecting that there was not enough
i nformati on to make t hose deci sions. On these facts, we see no Rul e 43

vi ol ati on.
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V. The Def ense's Request to Use the Governnent's Wtness List
During Voir Dire

Rios-Rios al l eges that the trial court abusedits discretion
i nrefusingthe defense's request for disclosure of the prosecution's
Wit nesses during voir dire. This argunment is nmeritless. Inthis

Circuit, thelawis settled: "[T]hereis noconstitutional or statutory
requi renent that theidentity of prosecution w tnesses be di scl osed

beforetrial." United States v. Bello-Pérez, 977 F. 2d 664, 670 ( 1st

Gr. 1992); see alsoUnited States v. Reis, 788 F. 2d 54, 58 (1st Cir.

1986); United States v. Barrett, 766 F.2d 609, 617 (1st Cir. 1985).

VI . Juror 58's Previous Service in an Unrelated Trial

Ri 0s- Ri os al so argues that Juror 58's previous servicein an
unrelated trial invol ving governnent witness | bafiez- Mal donado resul t ed
inbias. Weseenonerit inthis argument. During | bafiez- Mal donado' s
testimony, Juror 58 infornmed the trial judge of his service in a
previous trial that endedin an acquittal of |bafiez-Mal donado. The
j udge t hen conduct ed voir dire outsidethe presence of the jury. Juror
58 stated that he could serve inpartially inthis case and, although he
had mentioned his prior service to his fellow jurors, he had not
di scussed t he details of the case. Upon further inquiry, the court
determ ned that the prior case invol ved a drug charge unrelatedto t he
Sant i ago- Lugo or gani zati on. Exerci si ng an abundance of caution, the

trial judge queriedthe def ense; defense counsel informed the court
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t hat they di d not want Juror 58 di sm ssed. The judge recalled the
jurors and instructed themthat Juror 58 had served i n a previ ous case
in which I bafez- Mal donado was accused, but that Juror 58 could
participateinthe present case. The judge enphasi zed that Juror 58
shoul d not di scuss the previ ous case wwth the jurors and that Juror 58
had to disregard the previous case in considering the present one.
W conclude that thetrial judge's careful voir dire of Juror
58 was sufficient toassess hisinpartiality and the potential taint of
the entire panel. Further, the judge carefully instructedthejuryto
disregardthe juror's prior service. As we have previously held, "the
trial judgeis vestedwi ththe discretionto fashion an appropriate and
responsi bl e procedur e t o det er m ne whet her m sconduct actual |y occurred

and whet her it was prejudicial." Uiited States v. Ortiz-Arrigoitia,

996 F. 2d 436, 443 (1st Cir. 1993); see al so Boyl an, 898 F. 2d at 258.

Therefore, appellant's claimof bias fails.

VII. St at ement s Made by Co-Conspirator "El Gato" to
Hi dal go- Mel éndez

Otiz-Figueroaalleges that certain statenments indicatinghis
participationinthe April 19, 1993 caceria that resultedin the nurder
of Pacheco- Aponte were i nadm ssi bl e hearsay. Thetrial court admtted
t he statenments pursuant to Fed. R. Evid. 801(d)(2)(E). This Court

reviews that decisionfor plainerror. See lnited States v. MCart hy,

961 F. 2d 972, 977 (1st Cir. 1992) .

-32-



Hear say statenents are i nadm ssible as a matter of | aw. See
Fed. R Evid. 801(c). However, pursuant to Rule 801(d)(2)(E), "a
statenment by a coconspirator of a party during the course and in
furtherance of the conspiracy” is not hearsay. To invoke this
evi denti ary exception, the novant "nust showby a preponderance of the
evi dence that a conspiracy enbracing both the declarant and the
def endant exi sted, and that t he decl arant uttered t he statenent during

and in furtherance of the conspiracy." United States v. Sepul veda, 15

F.3d 1161, 1180 (1st Gr. 1993); see also Bourjaily v. United St at es,

483 U. S. 171, 175-76 (1987). In other words, the trial court nust
conclude that (1) "it isnorelikely than not that the declarant and
t he def endant wer e nenbers of a conspiracy when t he hear say st at enent
was nmade," and (2) that "the statenment was in furtherance of the

conspiracy.” United States v. McCarthy, 961 F. 2d 972, 977 (1st Cir.

1992) (quotingUnited States v. Petrozziello, 548 F. 2d 20, 23 (1st Cir.

1977)).

I nthis case, several of the co-conspirators net at the Las
Villas apartnments in Dorado followi ngthe April 19, 1993 caceria. At
t hat neeting, El Gato made several incrimnating statenents. H dal go-
Mel éndez testifiedthat EIl Gato was "just |i ke braggi ng about the way
he had ki | | ed Pacheco and expl ai ning, |i ke, he sewed with bullets the
person of Pacheco." ElI Gato al so tol d Hi dal go- Mel éndez that "Erick

[Ortiz-Santiago] and his brother [Otiz-Fi gueroa] had not been ableto
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cone downstairs fromthe building. . . because one of the persons t hat
had entered the project tokill the Rosari o brothers were shooting at
them" The district court concluded that these statenents were
adm ssi bl e pursuant to Fed. R Evid. 801(d)(2)(E). W agree.

First, the record contains anple evidence that (1) the
cacerias were conducted in furtherance of the drug conspiracy, and (2)
t he decl arant and Orti z- Fi guer oa wer e nenbers of that conspiracy when
t he hearsay statenents were made. Second, El Gato's i nformation
confirmed for Hidal go-Mel éndez what had transpired within the
or gani zati on, who had participatedinthe caceria, and "t he peopl e t hat
[heran] ariskwith.” As we have previously stated, "the reporting of
significant events by one coconspirator to another advances the
conspiracy." Sepulveda, 15 F.3d at 1180. Accordingly, El Gato's
statenents were properly admtted into evidence.

Alternatively, we holdthat any error inadmtting El Gato's
statenments was harm ess. Otiz-Figueroawas arrested as he fled the
mur der scene at Davila. At thetinme of his arrest, police seized a
pl et hora of incrimnating evidence, including abag containingfirearns
and ammuni tion, arock of heroin or cocaine, acellular tel ephone, a
gl ove, two masks, and a firearm he was carrying on his person.
Further, the record al so contai ns co-conspi rator and police testinony

indicating Otiz-Figueroa s participationinthe caceria. Accordingly,
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we concl ude that the outconme of the trial woul d have been t he sane
regardl ess of whether EIl Gato's statenments were admtted.

VI11. Evidence Regarding Coll azo-Aponte, Ortiz-Figueroa, and Otiz-
Santi ago's I ncone Taxes

Appel lants allege that the district court erroneously
admttedincone tax certificates for Coll azo-Aponte, Otiz-Figueroa,
and Otiz-Santiago. Insupport of their argunent, appel |l ants cite Fed.
R. Evid. 401, 403, and 404(b). At trial, the prosecution argued t hat
t he absence of tax returns denonstrated the absence of legitimte
i ncone and, therefore, anotive for engagi nginthe drug conspiracy.
The trial court agreed, ruling (1) thetax returns were relevant to
determne if a defendant all eged to have drug trafficking i ncone
decl ared any l egiti mate i ncome, and (2) the tax certificates did not
concern the crime of failing to file tax returns. W reviewthe
district court's evidentiary rulings for abuse of di scretion. See

United States v. Houlihan, 92 F. 3d 1271, 1297 (1st Cr. 1996); United

States v. Rivera-Gonmez, 67 F.3d 993, 997 (1st Cir. 1995).

Even if the trial court did err by admtting the tax
certificates, we nonet hel ess concl ude that, gi ven the overwhel m ng

proof of appellants' participationinthe drug conspiracy, any error

was harm ess. See United States v. Sabatino, 943 F. 2d 94, 98 (1st Gr.

1991); United States v. Rodriguez- Cardona, 924 F. 2d 1148, 1152 (1st
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Cir. 1991). We therefore reject this argument w thout further
di scussi on.

| X. The Search of Merced-Mral es' Residence

Mer ced- Moral es al |l eges that the trial court shoul d have
suppressed t he evi dence sei zed fromhi s resi dence and vehi cl e because
the arresting officers (1) didnot knock and announce their presence
bef ore breaki ng t he gat e padl ock, (2) entered his hone after arresting
hi mout si de, and (3) obtained his consent to search under duress.
Appel l ant's argunents are without nerit.

The trial court conducted a md-trial suppression hearing.
At that time, the foll owi ng evi dence was presented. Merced- Mr al es was
arrested by a teamof | awenforcenent officers | ed by DEA Speci al Agent
German Bl anco. Agent Blanco testifiedthat his officers took extra
precaut i ons when executing the arrest warrant for Merced- Mral es dueto
t he viol ent nature of the organi zation. Specifically, the agents broke
t he padl ock on the dri veway entrance gate and entered the dri veway
wi t hout announci ng their presence. According to Agent Bl anco, he
bel i eved t hi s was necessary (1) toreduce therisk of asurprise attack
by whoever m ght be in the house and (2) to reduce the |likelihood t hat
anyone i nthe house could fl ee. After the of ficers proceeded to safer
positions near the main entrance and t he si des of the house, Agent
Bl anco began knocki ng on the main entrance gate and announced hi s

presence. Wen Merced- Moral es cane down t he stairs insidethe house,
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Agent Bl anco ordered hi mto open t he gate and t he wooden door behi nd
it.

When Mer ced- Mor al es opened t he door, the police teamentered
his residenceandinitiated a protective sweep. Contenporaneously,
Agent Bl anco advi sed Merced- Moral es of his constitutional rightsin
Spani sh, usi ng DEA Form13A. Accordi ng to Agent Bl anco' s t esti nony,
Mer ced- Mor al es st at ed t hat he understood his rights. Agent Bl anco
further testifiedthat there were no guns ai ned at Merced- Mral es, the
of ficers didnot threaten him and he di d not appear to be under the
i nfl uence of drugs or al cohol. Merced-Mrales then verbally consented
to a search of his residence, and he signed awitten consent formin
Spani sh after both he read it and Agent Blancoread it to him The
of ficers then sei zed a revol ver, drug paraphernalia, marijuana, and a
list of firearns.

The def ense presented contrary testinony. Merced- Mral es'
sister testifiedthat thelock onthe wooden front door was broken and
t here was danage to the door janb foll ow ng the arrest. She added t hat
Mer ced- Moral es had told her that the police entered the house by
forcing openthe front door. Merced-Mrales testifiedthat he was
awakened by pol i ce poundi ng on hi s door. Wen he approached t he door,
policeainmedarifleat himthrough an open wi ndow, ordered hi mnot to
nove, and t hen broke i n t hrough the door. Merced-Mral es all eged he

was then forced to sign aconsent format gunpoi nt and was i nf or ned
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t hat t he searches woul d proceed evenif he refusedto sign. He further

stated that as police officers escorted hi mout of the house, he saw
t hat t he doorl ock and t he edge of the door were broken. On cross-

exam nation, Merced-Mrales testifiedthat he had seen a crowbar and
a sl edgehamrer only as officers returned themto a police vehicl e and
t hat the door showed no marks from a sl edgehammer.

After hearing all of the evidence, the district court rul ed
that (1) the agents | awful | y broke t he padl ock on the dri veway gat e due
t o exi gent circunstances, namel y t he organi zation's known vi ol ence, (2)
agents announced their presence as soon as their safety was | ess
conprom sed, and (3) Merced- Moral es opened hi s door wi t h no breaki ng or
entering by police. Wilethis Court reviews factual determ nations
supporting the deni al of suppression notions for clear error, see

United States v. Twoney, 884 F. 2d 46, 51-52 (1st Cir. 1989), we revi ew

de novo whet her exi gent circunstances justify entry wi thout notice, cf.

United States v. Tibolt, 72 F. 3d 965, 969 (1st Cir. 1995) ("[ W het her

a particular set of circunmstances gave rise to . . . 'exigent
circunstances' is reviewedde novo and fi ndi ngs of fact are revi ewed

for clear error."); United States v. Gooch, 6 F. 3d 673, 679 (9th Cir.

1993) ("We revi ew de novo whet her exigent circunstances justify a

warrantl ess arrest or seizure."); United States v. Echegoyen, 799 F. 2d

1271, 1277-78 (9th Cir. 1986) ("The ulti mate i ssue of whet her exi gent

circunstances justify awarrantl ess entry and/ or searchis resol ved
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under the de novo standard."). "Were, as here, thereare noexplicit
factual findings, the record belowis assessed in the |ight nost
favorable to the trial court ruling.” Tibolt, 72 F.3d at 969.
First, wereject Merced-Mral es' argunent that the search of
hi s resi dence and aut onobil e was unl awful in light of the agents’
failure to knock and announce. The Suprene Court has hel d:
[ Flor Fourth Amendnent purposes, an arrest
war rant founded on probabl e cause inplicitly
carrieswithit thelimtedauthority toenter a

dwel I i ng i n whichthe suspect |ives whenthereis
reason to believe the suspect is wthin.

Payt on v. New York, 445 U.S. 573, 603 (1980); see al so Steagald v.

United States, 451 U. S. 204, 214 n. 7, 221 (1981) ("Because an arrest

war rant aut hori zes the policeto deprive apersonof hisliberty, it
necessarily al so authorizes alimtedinvasion of that person's privacy
interest when it is necessary to arrest himin his hone."). As a
general rule, officers nust give notice of their authority and purpose

before entering private prem ses to make an arrest. See W1sonv.

Arkansas, 514 U S. 927, 930 (1995) (holding comon |aw
knock- and- announce principle forms part of the Fourth Amendnent
reasonabl eness i nquiry). However, the so-call ed knock-and-announce
ruleis not without its exceptions. Specifically, entry without notice
to execute an arrest warrant is perm ssible when notice would

j eopardi ze the safety of the officers. See Ker v. California, 374 U S

23, 39-40 (1963) (hol di ng Fourth Amendnent not violated by failureto
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announce wher e conpl i ance woul d have i ncreased officer's peril); cf.

Fl et cher v. Town of Clinton, 196 F. 3d 41, 49 (1st Gr. 1999) ("[T] hreat
to police or the public safety is sufficient to create exigent
circunstances."” (internal quotationomtted)). In addition, we note
that "the Suprene Court's standard of reasonabl eness [for Fourth
Amendnent purposes] i s conparatively generous tothe policeincases
where potential danger, enmergency conditions or other exigent

circunstances are present.” Roy v. I nhabitants of Lewi ston, 42 F. 3d

691, 695 (1st Cir. 1994).
Accordi ngly, Agent Bl anco and his officers had aright to
enter Merced-Moral es' residence inorder to execute the warrant for his

arrest. See Payton, 445 U. S. at 602-03; Steagald, 451 U.S. at 214 n. 7,

221. Further, the of ficers knocked and announced t hei r presence once
t hey had obt ai ned saf e posi ti ons near the mai n entrance and t he si des
of the house. |f the officers had announced their presence prior to
entering the driveway gate, the of fi cers woul d have been exposed t o any
t hreat emanati ng fromthe house. The record contai ns anpl e evi dence
t hat the of fi cers knew Mer ced- Mor al es was a nenber of a wel | -arned and
extrenely viol ent drug organi zati on. Under these circunstances, we
hol d that the authorities' failure to knock and announce prior to
br eaki ng t he padl ock on the driveway entrance gate was justified by

exi gent circunstances. See Ker, 374 U. S. at 39-40; see also Tibolt, 72
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F. 3d at 969 (stating exi gent circunstances i ncl ude situati ons posing a
threat to police).

Next, we turn to Merced-Mral es' contentionthat the police
arrested hi mout si de of his house. This version of eventsis contrary
to Merced- Moral es' testinony beforethe district court that the police
br oke down hi s door. Accordingly, this argunment has been wai ved. “A
litigant cannot junp fromtheory to theory |i ke a bee buzzing from
flower toflower. Tothe precisecontrary, whenaparty fails toraise

atheory at the district court level, that theory is generally regarded

as forfeited and cannot be advanced on appeal.” United States v.

Torres, 162 F.3d 6, 11 (1st Cir. 1998); see also United States v.

Sl ade, 980 F. 2d 27, 30 (1st Cr. 1992) ("It is a bedrock rul e t hat when
a party has not presented an argunent tothe district court, she may
not unveil it in the court of appeals.").

Finally, we affirmthe district court's findingthat the
search of Merced-Moral es’ residence and vehi cl e was consensual . The
vol unt ari ness of consent is a question of fact determ ned by the

totality of the circunstances. See United States v. Mendenhal |, 446

U. S. 544, 557 (1980); Schneckloth v. Bustanonte, 412 U. S. 218, 226, 227

(1973); United States v. Barnett, 989 F. 2d 546, 554 (1st Cir. 1993).

Anmong ot her factors, a district court nmust consi der "whet her the
consenting party was advi sed of his or her constitutional rights and

whet her perm ssion to search was obt ai ned by coerci ve neans or under
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i nherently coercive circunstances.” Barnett, 989 F. 2d at 555; see al so

Schneckl ot h, 412 U. S. at 226; United States v. Twoney, 884 F. 2d 46,

51-52 (1st Cir. 1989). "Although sensitivity to the hei ghtened
possi bility of coercionis appropriate when a defendant’'s consent i s

obt ai ned during custody, see Schneckloth, 412 U. S. at 240, n. 29,

' cust ody al one has never been enoughinitself to denonstrate .
coerced . . . consent tosearch.'" Barnett, 989 F. 2d at 555 (quoti ng

United States v. Watson, 423 U. S. 411, 424 (1976)). Here, Agent

Bl anco' s testinony contradi cted Merced- Moral es' al |l egati on of being
coerced and hel d at gunpoint. Thetrial court observed both wi t nesses
and determ ned t hat Agent Bl anco' s testinony was nore credi bl e. Were,
as here, "there are two conpetinginterpretations of the evidence, the
di strict court's choi ce of one of themcannot be cl early erroneous. "

United States v. Cruz Ji nénez, 894 F.2d 1, 7 (1st Cr. 1990); see al so

United States v. Zapata, 18 F. 3d 971, 974 (1st Cir. 1994) (hol ding

trial judge's denial of a suppression notion is entitled to
consi der abl e def erence because he had opportunity to hear testi nony,
observe w t ness deneanor, and eval uate facts first hand). Accordingly,

we concl ude that appel lant's argunents onthi s issue are without nerit.

X. Evi dence Seized at the Tine of Merced-Mrales' Arrest

Mer ced- Mor al es argues that t he evi dence sei zed at thetine

of his arrest shoul d have been suppressed because: (1) the drug
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conspiracy ended i n 1995 when certai n nembers of the Santi ago-Lugo
organi zati on were arrested, and therefore the evi dence was i nadm ssabl e
pursuant to Fed. R Evid. 404(b); and (2) the ri sk of undue prej udice
out wei ghed t he probative val ue of the evi dence pursuant to Fed. R

Evid. 403. We reviewfor abuse of di scretion. See Houl i han, 92 F. 3d

at 1297; Rivera-Gonmez, 67 F.3d at 997. Finding no error, we affirmthe

ruling of the district court.

There is no evidence inthe recordthat the drug conspiracy
involved inthis case ended prior tothe arrest of Merced-Mrales. The
lawon this questionis settled: "Were aconspiracy contenplates a
continuity of purpose and a continued performance of acts, it is
presumed to exi st until there has been an affirmative show ng that it

has term nated." E.qg., United States v. El well, 984 F. 2d 1289, 1293

(1st Gr. 1993). Contrary to appellant's assertion, the arrest of some
co-conspirators does not automatically term nate a conspiracy. See,

e.g., United States v. Mealy, 851 F. 2d 890, 901 (7th Cir. 1988) ("A

co-conspirator's arrest does not autonatically term nate a conspiracy;,
t he remai ni ng conspirators nmay continueto carry out the goal s of the
conspi racy notw t hstandi ng t he arrest of one of their partners.");

United States v. Thonpson, 533 F. 2d 1006, 1010 (6th G r. 1976) (sane).

Inaddition, thereis noevidenceinthe recordthat Merced-
Moral es withdrew fromthe conspiracy prior to his arrest. "To

wi t hdraw, a conspirator nust take sone affirmative action'either to
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def eat or di savowt he purposes of the conspiracy.'" United States v.

Mufioz, 36 F. 3d 1229, 1234 (1st Cir. 1994) (quotingUnited States v.

Juodaki s, 834 F. 2d 1099, 1102 (1st Cir. 1987)). Since the record does
not i ndi cate that Merced- Moral es wi t hdrewfromthe drug conspi racy, and
since the drug paraphernalia and firearns | i st were consistent with his
i nvol venent in the conspiracy, thetrial court didnot err by admtting
these itenms into evidence.

Xl . Wt hdrawal of the Firearm Seized From Merced- Moral es' Vehi

Mer ced- Mor al es argues that thetrial court erred whenit
denied his notion for amstrial. Merced-Mral es noved for amstri al
when the court withdrew fromevidence a revol ver seized fromhis
vehicle at thetime of hisarrest. Wereviewatrial court's refusal
togrant amstrial for abuse of di scretion; absent a cl ear show ng of

prejudice, we wi || upholdthelower court'sruling. See United States

v. Zanghi, Il, 189 F. 3d 71, 82 (1st Gr. 1999); United States v. Gones,

177 F.3d 76, 82 (1st Cir. 1999).

We briefly reviewthe facts rel evant tothis argunment. The
pol i ce arrested Merced-Mirral es at his residence. After the authorities
had properly i nforned hi mof his constitutional rights, Merced-Mral es
consented to a search of his house and vehicle. Pursuant tothis
search, the police seized arevolver. At trial, thecourt initially
adm tted the weapon into evidence. However, at the close of the

prosecution' s case, thetrial judge requested additional information.
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At that tinme, the prosecutionrequestedthat the firearmbe wi t hdrawn
fromevidence. The court agreed, and the trial judge reversed his
prior admssibility ruling. Merced-Mralesthen noved for amstrial,
but the court denied the notion.

Bef ore Merced- Moral es' trial counsel began his deferred opening
statenment, the judge instructed the jury that rulings on the
adm ssi bility of evidence coul d change during the course of trial and
t hat the jury coul d not consi der excl uded evi dence. Wth respect to
the revol ver, the judge stated:

[ T he gun wi || not be in evidence any further,

since | have now found that the possessi on of

this particular revolver istoorenoteintineto

the conspiracy asto berelated to the conspiracy

: [ Ylou cannot consider this gun as

evi dence and | instruct youto disregardthat

particul ar revol ver that was sei zed in his car at

the time of his arrest.

W have previously stated that "[t]rials are expected to be
fair, but not necessarily perfect; and appeal s courts are slowto
insist on mstrials, even in cases where [inproper evi dence] nay
actually convey prejudicial information." Gones, 177 F. 3d at 82.
Where, as here, "acurativeinstructionis pronptly given, amstrial

iswarranted only inrare circunstances i nplying extrene prejudice."

United States v. Torres, 162 F.3d 6, 12 (1st Cir. 1998); see al so

United States v. Magana, 127 F.3d 1, 6 (1st Cir. 1997) ("Jurors are

presumed to fol low[curative] instructions, except i nextreme cases.").
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Here, the judge instructed the jury on the inadm ssibility of the
revol ver prior to the deferred openi ng statenent of counsel for Merced-
Moral es. This allowed the jury to connect the judge' s revisedruling
on this one piece of evidence directly with Merced-Mrales. The
revol ver, noreover, has little significance: therecord contains anple
evi dence of appellant's guilt, including the testinony of two

cooperating eyewi t nesses. See Rivera-Gonez, 67 F. 3d at 999 ("[ T] he

strength of the governnment's overall caseis frequently a cardinal
factor inevaluatingthe denial of amstrial notion."). Under these
ci rcunst ances, we concl ude t hat Merced- Mor al es has not denonstrat ed

extreme prejudice, and therefore this argunment fails. See Torres, 162

F.3d at 12.

Xl'l. Delayed D scl osure that a Governnent Wtness Failedto ldentify
Rios-Rios in a Pre-Trial Photograph Array

Ri os-Rios alleges that the district court should have
sanctioned the prosecutionfor failingtotinely disclose that H dal go-
Mel éndez failedtoidentify Rios-Riosinapretrial photograph array.
Adistrict court's decisionon howto handl e del ayed di scl osur e of

Brady material is reviewed for abuse of discretion. See United States

v. Catano, 65 F.3d 219, 227 (1st Cir. 1995).
Prosecut ors have an obligation to furni sh excul patory and
i mpeachment informationto the defenseinatinely fashion. See Brady

v. Maryl and, 373 U. S. 83, 87 (1963). Where the defense i s confronted
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not with conpl et e suppressi on, but rather with del ayed di scl osure, "t he
test i s whet her defendant’' s counsel was prevented by t he delay from
usi ng the di scl osed material effectively in preparing and presenting

t he defendant' s case.” United States v. Ingraldi, 793 F. 2d 408, 411-12

(1st Gr. 1986); see al so Cat ano, 65 F. 3d at 227. In United States v.

Ayres, 725 F. 2d 806, 811 (1st Cir. 1984), we held that there was no
prej udi ce when disclosure of a fail ed photograph identification
attenpt, although delayed, was sufficiently tinmely for cross-
exam nation of the w tness.

Her e, Hi dal go- Mel éndez testified that Ri os-R 0os was someone
who once delivered cocaine to Santiago-Lugo. The day after this
testi nony was gi ven, the prosecution bel atedly di scl osed t hat H dal go-
Mel éndez had failedtoidentify Rios-Riosinapretrial photo array.
The j udge concl uded t hat al t hough t he gover nnent shoul d have i nf or ned
Ri os-Rios at the time of thein-court identification, it would not
precl ude t he governnent fromeliciting the information during H dal go-
Mel éndez' s direct exam nation. Thereafter, thefailedidentification
attenpt was i ntroduced first by the prosecution on direct exam nati on,
and t hen agai n by def ense counsel on cross-exam nation. In addition,
the judge instructedthejury that (1) aprior failuretoidentify was
rel evant toawtness' credibility, and (2) the prosecution had the
burden of proving the identity of the defendant. Under these

ci rcunst ances, we concl ude t hat Ri os- Ri os cannot show prej udi ce from
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t he del ayed di scl osure. Therefore, this argunent fails. See, e.qg.,
Ayres, 725 F.2d at 811.

X, The Prosecution's Failure to Turn Over t he Sworn St at enent of

O ficer Burgos

Rios-R os al l eges that the district court erred in concl udi ng
t hat the prosecution had no obligationto turn over the sworn statenent
of Oficer Burgos. The district court ruledthat Oficer Burgos' sworn
statenent regarding Otiz-Santiago's arrest was not di scover abl e as
Jencks Act material, see 18 U. S. C. § 3500, since the governnent coul d
not obtainit fromthe Commonweal th of Puerto Rico office that had
created and maintainedit. W seenoerror inthis determ nation.

See, e.0., United States v. Durham 941 F. 2d 858, 861 (9th G r. 1991)

("Under the Jencks Act, the prosecutor isrequiredto discloseonly
t hose statenents which are inthe possessionof the United States.");

United States v. Polizzi, 801 F.2d 1543 (9th Cir. 1986) (sane).

Xl V. Cooperating Wtness I nstruction

A. Mer ced- Mor al es'  Ar gqunment

Mer ced- Moral es argues that thetrial judge' s decisionnot to
use his proposed jury instructionregardingthe cooperating witnesses
| bAfiez- Mal donado, Ranos- Rodriguez, and Hi dal go- Mel éndez vi ol at ed hi s
right toafair trial and due process of | aw. The instruction proposed
by Merced- Moral es st at ed:

It isinappropriateto hold a defendant in prison
for 1 ong peri ods of time pendi ng sentenci ng while
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t he government extracts information fromhim

[ because] this practiceincreases thelikelihood

t hat i nnocent individualswill beinplicated by

def endant trying to placate the governnent.
Mer ced- Mor al es di d not obj ect at the charge conference or after the
judge instructed the jury.

Inthis Grcuit, "[i]Jt isreversibleerror for the court to

refuse arequest toinstruct as to defendant's theory of the caseif

thereis evidenceto support it." United States v. Thomas, 895 F. 2d

51, 55 (1st CGr. 1990) (quotingUnited States v. Leach, 427 F. 2d 1107,

1112-13 (1st Gir. 1970)). However, therefusal to give aparticular
requestedinstructionisreversibleerror onlyif "theinstruction (1)
i's substantively correct; (2) was not substantially coveredinthe
charge actually deliveredtothe jury; and (3) concerns an i nportant
point inthetrial sothat thefailuretogiveit seriouslyinpaired
the defendant's ability to effectively present a given defense."

United States v. G bson, 726 F. 2d 869, 874 (1st Cir. 1984) (quoting

United States v. Grissom 645 F.2d 461, 464 (5th Cir. 1981)).

Consequently, "[t] he court need not giveinstructionsinthe formand

| anguage request ed by t he defendant.” United States v. Morris, 700

F.2d 427, 433 (1st Cir. 1983).
Wthregardto testinony given by an acconplice, this Court
has st ated:

It is well established that an acconplice is
qualifiedtotestify as | ong as any agreenents he
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has made wi t h t he governnent are presented to the
jury and the judge gave conpl ete and correct
i nstructions detailingthe special carethe jury
shoul d take in assessing the testinony.

United States v. Hernandez, 109 F. 3d 13, 15 (1st G r. 1997) (i nternal

gquotation omtted).

Here, the trial judge instructed the jury to exam ne the
testi nony of an al |l eged acconplice "who provi des evi dence agai nst a
def endant for personal advantage under a plea agreenent . . . with
greater care and caution than the testi nony of an ordi nary wi t ness. "
The judge further instructedthe jury (1) that they nust consi der such
a Wi tness's sentenci ng expectations and (2) that it is inproper to
convi ct any def endant "upon t he unsupported testi nony of such wi t ness
unl ess you believe the testinony beyond a reasonabl e doubt." We
concl ude that the judge properly instructed the jury on issues of
credibility and rej ect appellant's all egation of error. See, e.4.,
Her ndndez, 109 F.3d at 15; G bson, 726 F.2d at 874.

B. Col | azo- Aponte' s Argunent

Col | azo- Apont e rai ses a cl osely rel at ed argunent regardi ng
t he testinony of WIfredo and David Martinez-Matta. Nanely, Coll azo-
Apont e contends t hat the Martinez-Mattas' post-conviction cooperation
agreenents violated 18 U. S. C. § 201(c)(2), and therefore the district
court shoul d have excluded their testinony. This Court has squarely

rejectedthis argunment: "W hold, without serious question, that 18
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U S.C. 8§8201(c)(2) does not bar the governnent fromprom sing | eni ency

or theliketo cooperatingwtnesses.”" United States v. Lara, 181 F. 3d

183, 198 (1st Gr. 1999); seealso United States v. Fal U- Gonzal ez, 205

F. 3d 436, 445 (1st G r. 2000). Accordingly, the district court did not
err in admtting the contested testinony.

XV. Mul ti pl e Conspiracy lnstruction

Col | azo- Apont e and Merced- Moral es al | ege t hat they suffered
prejudi ce because the trial judge did not give anultiple conspiracies
instruction. As appellants correctly indicate, this caseinvolvedtwo
conspiracies -- the first was the drug conspi racy (Count 1), the second
was t he conspiracy to kill the Rosari o-Rodriguez brothers (Count 51).
Appel | ants were not charged i n Count 51, and no evi dence | i nked ei t her
Col | azo- Apont e or Merced-Moral es to the cacerias undertakento kill the
Rosari o- Rodriguez brothers.

As we i ndi cat ed above, "[i]t is reversible error for the
court torefuse arequest toinstruct as to defendant’'s theory of the
case if there is evidence to support it." Thomas, 895 F. 2d at 55.
However, "t he def endant nust tender aninstructionthat is appropriate
i n formand substance. Were hefails toacconplishthis, thecourt is
not obligatedto give aninstructionunless aparticularly sensitive
defense is involved, or the facts adduced at trial are so conpl ex and
confusi ng t hat an under st andi ng of the i ssues woul d be beyond t he grasp

of the jury." |d.
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Here, the record shows that neither Coll azo-Aponte nor

Mer ced- Mor al es proposed a nul ti pl e conspiraci es instruction. Further,

thisisnot acaseinvolving"aparticularly sensitive defense. . . or
I ssues . . . beyond the grasp of the jury." [d. Accordingly,
"our review will be confined to determ ning whether the judge's

omssiontoinstruct onmultiple conspiracies constitutedplainerror.”
Id. We stated inThomas that "[t] he test for such error i s whet her
t here was a vari ance bet ween t he conspi racy charged i n the i ndi ct nent
and the one i npli cating t he def endant according to the evi dence adduced
at trial which prejudicedthe substantial rights of the accused.” 1d.
Under the test we formul ated i n Thonas, the essential inquiry "is
whet her the evidence is sufficient to permt a jury to find the
agreenment that the indictnment charges."” [d. at 56.

In this case, the record contains anple evidence of
appel lants' i nvol venent in the drug conspiracy charged i n Count 1.
This evidence has no relation to the cacerias and is nore than
sufficient toconvict appellants. Inaddition, the evidence involving
t he cacerias and t he ensuing nmurders directly inplicates appellantsin
t he drug conspiracy. As the prosecution correctly indicates, the
cacerias wereinitiatedtorestoreand maintaintheintegrity of the
drug conspiracy. Although the defendants who participated inthe
cacerias al so reached an agreenent to nurder inviolationof 21 U. S. C

8 848(e), those nurders were inextricably linkedtoand conmttedin
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furtherance of the drug conspiracy. See United States v. Ml ler, 116

F.3d 641, 682 (2d Cir. 1997). Finally, the judge appropriately
instructedthe jury to separately consi der each def endant' s case. See,

e.qg., United States v. Brandon, 17 F. 3d 409, 449 (1st Cir. 1994);

United States v. Boyl an, 898 F. 2d 230, 244 (1st Cir. 1990). Under

t hese circunstances, we conclude that appellants have failed to
denonstrate any prejudice arising fromthe | ower court's deci si on not
to give a nultiple conspiracy instruction.

XVI . Sufficiency of the Evidence

Inthis Grcuit, "[0] ne who chal | enges the sufficiency of the
evi dence bears a heavy burden: he nmust showthat no rational jury

coul d have found hi mgui |ty beyond a reasonabl e doubt."” United States

v. Rodriguez, 162 F.3d 135, 141 (1st Cir. 1998). 1In evaluating a
sufficiency of the evidence claim we review"the evi dence as a whol e,
inalight nost favorable to the verdict, takinginto consideration all

reasonabl e inferences.” United States v. Scantl eberry-Frank, 158 F. 3d

612, 616 (1st Cir. 1998). Further, "[wl e resolve all credibility

i ssues infavor of theverdict." 1d.; see also United States v. Hahn,

17 F. 3d 502, 506 (1st Gr. 1994); United States v. Bati st a- Pol anco, 927

F.2d 14, 17 (1st Cir. 1991). Accordingly, "[t]he evidence nay be
entirely circunstantial, and need not excl ude every hypot hesi s of

i nnocence; that is, the factfinder may deci de anong reasonabl e
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interpretations of the evidence."” Scantl eberry-Frank, 158 F. 3d at 616

(quoting Batista-Polanco, 927 F.2d at 17).

A. Martinez-Vélez's Conviction on Count 1

Martinez-Vél ez al | eges that there was i nsufficient evi dence
t o support his convictionon Count 1. Specifically, he argues that his
participationinthe 1994 Easter caceriathat resultedin the nurder of
two notorcyclists did not establish his participationinthe drug
conspiracy. |In making this argument, Martinez-Vélez attacks the
credi bility of government witness | bafiez- Mal donado. W concl ude t hat
this argunent is without nerit.

"To prove a drug conspi racy charge under 21 U. S.C. § 846, the
governnment is obliged to show beyond a reasonabl e doubt that a
conspiracy existed and that a particular defendant agreed to
participateinit, intendingto conmt the underlying substantive

of fense.” United States v. Sepul veda, 15 F. 3d 1161, 1173 (1st Cir.

1993). "Duetothe clandestine nature of crim nal conspiracies, the
| awrecogni zes that theill egal agreenment nmay be eit her express or
tacit and that a common purpose and plan may be inferred froma

devel opnent and col |l ocation of circunstances.” United States v.

Sanchez, 917 F.2d 607, 610 (1st Cir. 1990) (internal quotation
omtted). Accordingly, we have previously stated that "proof may
consi st of circunstantial evidence, including inferences from

surroundi ng ci rcunst ances, such as acts commtted by t he def endant t hat
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furthered the conspiracy's purposes.” United States v. Gonez- Pabdn,

911 F.2d 847, 853 (1st Cir. 1990).

Here, |bafiez- Mal donado testified that Martinez-Vél ez
participated in the nmeeting at the King's Court nmesa, the ensuing
caceria, and the murder of the two notorcyclistsinApril of 1994. The
evi dence, consequently, shows that (1) appellant nmet with other
conspirators at a Santi ago- Lugo drug nesa, (2) appellant willingly
j oi ned menbers of the Santi ago-Lugo organi zation in planning acaceria
agai nst t he Rosari o- Rodriguez brothers, and (3) duringthis caceria,
appel l ant participatedinkillingtwoindividuals who were nenbers of
arival drug organi zation. As we have stated, the record contains
abundant evi dence that the cacerias were undertaken in order to regain
control over the Davila drug distribution point. Accordingly, we
concl ude that the jury coul d reasonably i nfer that Martinez-Vél ez was
a menber of the Count 1 drug conspiracy and was preparedto kill to

protect the conspiracy'sinterests. See United States v. Mangual -

Corchado, 139 F. 3d 34, 44 (1st Gr. 1998) ("[T]lhejuryisentitledto
rely on a chai n of reasonabl e i nferences, as | ong as each constit uent
inferenceisrootedinthe evidence."). Inreachingthisresult, we

not e t hat "proof of direct participationinthe sale of drugs is not

required to convict in adrug conspiracy case.” United States v.

Marrero-Ortiz, 160 F.3d 768, 773 (1st Cir. 1998).
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We also reject the challenge to |béafiez-Mal donado's
credibility. W have previously stated, "[c]redibilityis not anissue

for the appellate court.” United States v. Apont e- Suarez, 905 F. 2d

483, 489 (1st Gr. 1990). Here, |bafiez- Mal donado' s testinmony, even i f
uncorroborated, was sufficient to support appellant's conviction
because "it was not incredi ble or insubstantial onits face." [d.
Accordi ngly, we concl ude that Martinez-Vél ez has fail ed to denonstrate
that norational jury coul d have found hi mguilty beyond a reasonabl e
doubt .

B. The Statute of Limtations Arqunent Rai sed by Ri os-Ri os

Ri os-Ri os alleges that the evidence adduced at trial
establ i shed his invol venent inthe drug conspiracy only in 1990-91,
which is outsidethe statute of imtations period. Rios-Rios did not
raise this argunment before the trial court. Consequently, this

argunment i s waived. See United States v. Barnett, 989 F. 2d 546, 554

(1st Gr. 1993) ("lIssues not squarelyraisedinthedistrict court will

not be entertained on appeal."); United States v. Haggert, 980 F. 2d 8,
10-11 (1st Cir. 1992) (collecting cases).

Even if this argunment had been properly preserved f or appeal,
we seenonerit init. Martinez-Mtta and Hi dal go- Mel éndez testified
that Rios-Rios participatedinthe drug conspiracy while it operated at

t he Costa del Mar and Los Pi nos nesas i n 1990 and 1991. There i s no
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evidenceinthe recordthat Ri os-Ri os subsequently wi thdrewfromthe
conspiracy. Accordingly, this argunent fails as a matter of | aw

A nere cessation of activity infurtherance of a

conspi racy does not constitute withdrawal. To
withdraw, a conspirator nmust take sone
affirmati ve action either to defeat or di savow
t he pur poses of the conspiracy. Typically, we
have required evidence either of a full

confessionto authorities or a comunication by
t he accused to hi s co-conspirators that he has
abandoned the enterprise and its goals.

Miufioz, 36 F.3d at 1234 (quotations and citations onitted). Since Rios-

Ri os did not withdrawfromthe conspiracy, the statute of limtations

did not begintorun. See United States v. Rogers, 102 F. 3d 641, 644

(1st Gir. 1996).

C. Rosari o- Rodriquez's Mtion for Judgnment of Acquittal

Rosari o- Rodriguez al | eges that the district court erroneously
deni ed hi s notion for judgnment of acquittal because t he evi dence was
insufficient tosustainhisconvictionfor conspiracy todistribute
narcotics. See 21 U.S.C. 88 841, 846. W reviewthe denial of a

moti on for judgnent of acquittal de novo. See United States v.

Her ndndez, 146 F. 3d 30, 32 (1st Gir. 1998). Having carefully revi ewed
the record, we conclude that this argunment is neritless.

First, the record is replete with evidence of Rosari o-
Rodriguez'sroleincontrollingthe crack cocaine distributionat the
Davi | a housi ng project. Second, his role in obtaining heroin for

street deal ers was establi shed not only through the testi nony of Ranos-
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Rodr i guez but al so t hrough t he Santi ago- Lugo drug | edgers. Third,
Ranos- Rodriguez testifiedthat Rosario-Rodriguez carriedafirearmto
protect the Davila drug point. Finally, at the tinme of Rosario-
Rodriguez's arrest, police seized fromhis person a Calico pistol, over
$1, 000 cash, and abagfilledwith transparent vials whichfield-tested
positive for cocaine.

As the prosecutionindicates, this evidenceis norethan
sufficient for arational jurytofindthat (1) the charged conspiracy
exi sted, (2) Rosario-Rodriguez agreed expressly or tacitly to
participate init, and (3) he had the requisite intent to possess

narcoticswiththeintent todistribute. See Sepul veda, 15 F. 3d at

1173; Sanchez, 917 F.2d at 610.

D. Col 6n- M randa's Sufficiency of Evidence Cl ains

Col 6n- M randa ar gues that there was i nsufficient evidenceto
establish the exi stence of a drug conspiracy, his participationina
drug conspiracy, or his participationinthe Pacheco-Aponte or Cotto-
Fuent es nurders.® As we have al ready i ndi cated, a sufficiency of the
evidence claimis reviewed "in [the] |ight nost favorable to the

verdict, taking into consideration all reasonable inferences."

3 Col 6n-M randa al so argues that the evidence was i nsufficient to
convi ct hi mof nurderi ng Mufioz- Candel aria and violating 21 U. S.C. 8
848. The record indicates that he was not charged with either of fense.
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Scant | eberry- Frank, 158 F. 3d at 616. Here, even a cursory exam nati on

of the record denonstrates that appel | ant' s argunents are di si ngenuous.

First, thereis anpl e evidenceintherecord of the Count 1
drug conspiracy. Five co-conspirators describedthe Santi ago-Lugo
organi zation and its extensive drug processing, packaging, and
distributionactivities. These wi tnesses gave a detail ed account of
t he quantity of drugs invol ved, and one drug | edger establi shed t hat
sales totaled $3.5 m |l lion for asingleyear. Second, the w tnesses
all testifiedthat they worked with Col 6n-M randa at vari ous ti nmes
during the conspiracy. Inaddition, WIfredo Martinez-Mattatestified
t hat Col 6n-M randa rented t he Coral Beach nesa, and Ranps- Rodri guez
descri bed Col 6n- M randa as a supervi sor of the organi zati on. Three
ot her witnesses i ndi cated that Col 6n-M randa nade arned del i veri es of
drugs tothe distributionpoints. Third, the testinony of Hi dal go-
Mel éndez, WIfredo Martinez-Matta, and David Martinez-Matta contradicts
Col 6n-M randa' s cl ai mt hat he was not at t he Pacheco- Apont e nur der
scene. Finally, ballistic evidence establishedthat the firearmfound
by the police in Col 6n-Mranda's car was the firearmused to kill
Cot t o- Fuent es.

E. |Insufficiency of Evidence Argunents Raised by Otiz-
Fi gueroa and Otiz-Santi ago*

4 Because the i nsufficiency of the evidence argunents rai sed by Oti z-
Fi gueroa and Orti z- Santi ago i nvol ve t he sane set of facts, we have
el ected to address these two argunents together.
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Otiz-Figueroa argues that thereis insufficient evidenceto
uphol d hi s convi cti on on Counts 51, 53, and 65. See 21 U S.C. 88 846,
848(e)(1)(A); 18 U.S.C. 882, 924(c). Specifically, he states that no
evi dence | i nked hi mto t he pl anni ng of the caceriathat resultedinthe
mur der of Pacheco- Apont e, and no evi dence | i nked the firearns sei zed
fromhimat thetinme of hisarrest with the actual nurder or the drug
conspiracy.

Simlarly, Otiz-Santiagoraises aninsufficiency of the
evi dence argunment agai nst hi s convi ction on Count 53. See 21 U.S.C. 8§
848(e)(1)(A); 18 U.S.C. 8 2. He contends that (1) the Pacheco- Aponte
nmur der was neit her reasonably foreseeabl e nor i n furtherance of the
conspiracy to kill the Rosari o-Rodriguez brothers, and consequentl|y
Pi nkerton liability does not apply; and (2) the evi dence di d not show
t hat he ai ded and abetted t he Pacheco- Apont e nur der because he di d not
assist withit or actively seek its occurrence. Neither appell ant
rai ses a colorable claim

Hi dal go- Mel éndez testifiedthat Ortiz-Santiago spoketo
Col 6n-M randa by tel ephone while Col 6n-Mranda and other co-
conspirators planned the caceria that resulted in the nurder of
Pacheco- Aponte. At that tine, Otiz-Santiago agreed that he and Oti z-
Fi guer oa woul d act as scouts, inform ng Col 6n-M randa of the | ocati on
of the Rosari o-Rodriguez brothers "for thetime that we were goingto

go into the housing project to kill them" This testinony was
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partially corroborated by David Martinez-Matta. Further testinony
gi ven by vari ous gover nment witnesses indi cated that Otiz-Santi ago and
Ortiz-Figueroa were present at the caceria and that fell ow co-
conspirator David Martinez-Matta m stakenly shot at them In addition,
Ortiz-Santiago and Oti z-Figueroa were arrested as they fl ed fromthe
crime scene. Appellants' clothing matched a bystander's descri pti on of
theculprits, andthe arresting officer seized firearns, ammunition, a
cellul ar tel ephone, narcotics, and two masks (one stai ned wi th bl ood)
fromOrtiz-Fi gueroa.

Based on t hi s evi dence, Otiz-Fi gueroa cannot showthat "no
rational jury coul d have found hi mguilty beyond a reasonabl e doubt . "
Rodriqguez, 162 F.3d at 141. As we have already stated, "the
factfinder nmay decide anong reasonable interpretations of the

evidence." Scantl eberry-Frank, 158 F. 3d at 616 (quotation om tted).

Here, thereis sufficient circunstantial evidence toraise areasonabl e
i nference that Ortiz-Fi gueroa was a knowi ng and vol untary parti ci pant
inthe conspiracy to kill the Rosari o- Rodriguez brothers. Seeid.
Accordi ngly, we reject appellant's cl ai mof nere presence and uphol d

hi s convictionon Count 51. See, e.q., United States v. Echeverri, 982

F.2d 675, 678 (1st Cir. 1993) ("The attendant circunstances tell the

tale -- and the cul pability of a defendant's presence hi nges upon
whet her the circunstances fairly inply participatory involvenment. In
ot her words, a defendant's 'nmere presence' argunent will fail in
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situations where the 'mere' is lacking."); Bati sta-Pol anco, 927 F. 2d at

18 ("[I]t runs counter to human experience to suppose that cri m nal
conspi rat ors woul d wel come i nnocent nonpartici pants as witnesses to
their crinmes.").

The evi dence out | i ned above i s equal | y concl usi ve as to both
of these appel | ants' convictions on Count 53 for the nurder of Pacheco-
Apont e. Wil e the governnment argues that ai der and abettor liability

is applicable, werely onPinkerton v. United States, 328 U. S. 640,

645-48 (1946). InPinkerton, the Suprene Court held that a conspirator
may be hel d vicariously |liable for asubstantive crinme commtted by a
co-conspirator if that crimeis reasonably foreseeabl e and conmttedin

furtherance of the conspiracy. Seeid.; see alsoUnited States v.

Shea, 150 F.3d 44, 50 (1st Cir. 1998); United States v. Tse, 135 F. 3d

200, 206 (1st Cir. 1998); United States v. White, 116 F. 3d 948, 951

(1st Cir. 1997).

Count 51 al | eged an agreenent to kill the Rosari o-Rodriguez
br ot hers "and ot her i ndi vi dual s whomt he def endants herein believedto
be associated with[then]." Otiz-Santiago concedes his participation
i nthe Count 51 conspiracy. And, as we have just concl uded, thereis
sufficient circunstanti al evidence totie Ortiz-Figueroato this
conspiracy as well. Therecord, noreover, is conclusivethat (1) the
caceriathat resultedin the nurder of Pacheco-Aponte was undertakento

kill the Rosarios, (2) Otiz-Santiago and Otiz-Fi gueroa were present
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and participatedinthis caceria, (3) the nurder victim Pacheco-
Apont e, was an associ ate of the Rosari os, and (4) duringthe caceria,
appel l ants and their co-conspirators were heavily armed. (W tnesses
for the prosecutiontestifiedthat some co-conspirators were armed with
AR-15rifles, and police respondingtothe scene recovered over 100
casings fired fromAR-15 rifles.) Under these circunstances, a
rational jury could conclude that the Pacheco- Aponte nurder was
reasonabl y f oreseeabl e and comm tted i n furtherance of the conspiracy
to kill the Rosarios and their associ ates. Accordi ngly, we uphold
appel l ants' convictions on Count 53.°

Finally, withrespect tothe 18 U. S.C. § 924(c) charge, the
recordreflects that (1) the cacerias were undertaken as part of the
drug war over the Davila drug distribution point, (2) Otiz-Figueroa
participatedinthe caceriathat resultedinthe nurder of Pacheco-
Aponte, and (3) Otiz-Figueroawas arrested i nmedi atel y after Pacheco-
Aponte was nurdered inthevicinity of thecrinmewithmultiplefirearns
on his person. Otiz-Figueroa does not contest his possession of the
firearns or chal |l enge the sufficiency of the evidence |inkinghimto
t he Count 1 drug conspiracy. Contrary to appellant's belief, itis

irrelevant that thefirearns in his possession were not used to kil

5> We note that appellants' convictions for Count 53 coul d al so be
affirmed by applying Pinkerton liability to the Count 1 drug
conspiracy. W need not det erm ne whet her t he appel | ants coul d al so be
held guilty for aiding and abetting as the governnment urges.
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Pacheco- Aponte. It is enough that appellant carried the firearns
during the caceria and therefore used the weapons i n furtherance of
t he drug conspiracy. See 18 U. S. C. § 924(c). Accordingly, we affirm
Ortiz-Figueroa's conviction under Count 65.

F. Merced-Mrales and Col | azo-Aponte's Sufficiency of the

Evi dence Argunents Regardi ng Pi nkerton Li ability under
18 U.S.C. § 924(c)

There is no dispute that Pinkertonliability nmay apply to a

violationof 18 U S.C. 8§924(c). See, e.qg., United States v. Shea, 150

F.3d 44, 50 (1st Cir. 1998) ("Pinkerton liability attaches to the
use-or-carrying-of-a-firearmoffense proscribed in 8§ 924(c).").
Mer ced- Mor al es, however, alleges that the district court erred in
denyi ng his Rul e 29 noti on on Count 65 because there i s no evidence
t hat he used or carried afirearmat any ti ne or that a co-conspirator
di d so duri ng Merced- Moral es' nenbershipinthe conspiracy. Simlarly,
Col | azo- Aponte contends that there is no direct evidence that he
possessed a firearmor was awar e t hat any ot her co-conspirator used or
carriedafirearm Collazo-Aponte raises two additional argunents
agai nst his conviction on Count 65: (1) Pinkertonliability violates
hi s due process ri ghts because he was a m nor partici pant inthe drug
conspiracy, and (2) thetrial judge inproperlyinstructedthejury on
ai di ng and abetting as an alternative theory of liability. Neither

appel l ant raises a viable argunent.
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The record contains considerable evidence that both
appel | ants bel onged to t he Santi ago- Lugo drug conspi racy when ot her
menbers of the organi zationcarriedfirearns in furtherance of the
conspiracy and that such conduct was reasonably foreseeable to
appellants. First, WIlfredo Martinez-Matta testified that the
or gani zati on began storing heroi n and cocai ne at Merced- Moral es' bar
when t he Rosario conflict beganinearly 1993. Therecordisreplete
wi th evidence that vari ous nenmbers of the organi zati on were ar ned
duri ng t he subsequent drug war t hat t ook pl ace bet ween May 19, 1993 and
June 22, 1994. Second, both of the Martinez-Matta brothers testified
t hat Merced- Moral es was involved in routine drug deliveries and
pi ckups. (WIfredo also placed Merced-Mrales at the bar with
Sant i ago- Lugo on nmany occasi ons prior tothe Rosario conflict and at
t he 1992 funeral of Santiago-Lugo's father.) Third, Wlfred Marti nez-
Matta testified that Coll azo- Aponte was i nvolved i n various drug
transactions that occasionally involved up to a kilogram of cocai ne.

Unli ke the stricter "practical certainty" standard applied
i n aider and abettor liability, under Pi nkerton, the defendant need
onl y have reasonabl y f oreseen t hat one of hi s co-conspirators woul d use
afirearmduring the conm ssion of the conspiracy. See Shea, 150 F. 3d
at 50. It iswell settledthat "theillegal drugindustryis, to put

it mldly, adangerous, violent business.”" United States v. Diaz, 864

F.2d 544, 549 (7th Gr. 1988). As acorollary, theuseof firearnsis
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foreseeabl e intrafficking of fenses i nvol vi ng substanti al quantities of

drugs. Seeid.; United States v. Qumm ngs, 937 F. 2d 941, 945 (4th Q.

1991) .

Inthis case, there is no evidence that appellants were
unawar e of the quantities of drugs deliveredto Merced- Mral es' bar.
Incontrast, Wl fredo and David Martinez-Mattatestifiedthat both
Mer ced- Mor al es and Col | azo- Apont e were frequently i nvol ved i n drug
transactions i nvol ving, for exanpl e, kil ogramquantities of cocai ne and
crack. Further, at thetine of his arrest in Septenber 1994, Col | azo-
Apont e possessed over 1, 000 decks of heroin. (WIfredo Martinez-Matta
testifiedthat ten decks of heroin soldfor $100; therefore, the 1,000
decks Coll azo- Aponte possessed would have sold for $10,000.)
Accordi ngly, we hold that the use of firearns was foreseeable tothe
appel l ants, and we affirmtheir convictions on Count 65.°

| n reachi ng this concl usi on, we reject Col | azo- Aponte' s due
process argunent. W agree with appel | ant that "due process constrains
t he application of Pinkerton where the relationship between the

def endant and t he substantive offenseis slight.” United States v.

Cast afileda, 9 F. 3d 761, 766 (9th G r. 1993); see also United States v.

6 We note that there is also sufficient evidence inthe record to
support a reasonabl e i nference t hat bot h Merced- Moral es and Col | azo-
Apont e were aware that the drug war with t he Rosari os was t he i npet us
behi nd t he nove t o Merced- Moral es' bar. For this reason as well, we
affi rmappel | ants' Count 65 convi cti on because it was foreseeabl e t hat
firearnms woul d be usedto facilitate and protect the Santi ago-Lugo drug
operation during the drug war with the Rosari os.
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Chorman, 910 F. 2d 102, 112 (4th Cir. 1990); United States v. Al varez,

755 F. 2d 830, 850-51 (11th Cir. 1985); United States v. Moreno, 588

F.2d 490, 493 (5th Cir. 1979). However, contrary to appellant's
assertion, "[t]he foreseeability concept underlyingPinkertonis also
the main concern underlying a possible due process violation."

Cast afleda, 9 F. 3d at 766 (quotingUnited States v. Christian, 942 F. 2d

363, 367 (6th Cir. 1991)). Accordingly, therelevant inquiryis, "was
it reasonably foreseeabl e to the def endant that a firearmwoul d be used
inrelation to the predicate offense?" |d. at 766.

| n support of his argunent, Collazo-Aponte relies onUnited
States v. Castafieda. |In Castafieda, the Ninth Circuit reversed
appel I ant Letici a Castafieda' s convi ction under 18 U. S. C. § 924(c) on
due process grounds. There, as here, the 8 924(c) convi cti on was based
on Pinkertonliability. The court reasoned, "a conspirator rmay be hel d
vi cari ously responsi bl e for her co-conspirator's carrying of afirearm
inrelationto a specified drug trafficking offense,” id. at 765,
however, given the specific facts of the case, "we cannot concl ude,
wi t hout viol ating the fundament al precepts of due process, that Leticia
coul d have foreseen the other conspirators' useof firearnsinrelation
to the predicate offenses,” id. at 768. The court's analysis is
informative.

Wher e a defendant has littl e or no connectionto

t he predi cat e drug of f ense, anot her conspirator's
use of afirearminrelation to the predicate
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drug of fense may, in sonme fact situations, be
unf oreseeabl e. I nthose cases, it would viol ate
due process to find the defendant vicariously
liable for the firearnm s use under 8§ 924(c).
Leticia s situationis a paradi gmexanpl e of such
an unforeseeabl e use.

As the sentencing court enphasized, Leticia
pl ayed, at best, a small part in the overall
conspiracy. The governnent contends, however,
t hat si x tel ephone conversati ons between Leticia
and ot her conspirators denonstrate that she acted
as her husband's "assi stant” or "confidante" in
t he conspiracy. Not so. Although she was marri ed
toUiel, amjor player, thereis no evidence
t hat she pl ayed nore than a passiveroleinthe
drug operation.

Taken t oget her, [the] phone cal | s denonstrate

t hat Leticia"assisted" Wiel only insofar as she

act ed as hi s spouse: answeri ng her hone phone,

t aki ng nessages fromcal |l ers and answering his

guesti ons when he cal | ed. The evi dence does not

showt hat she knewnuch about Wriel's or Barron's

organi zations, that she knew the | ow- 1| evel

di stributors invol ved, that she had any know edge

of Angul o-Lépez' s organi zati on, or that she ever

had nore than a marginal rol e inthe conspiracy.

ld. at 767.

The dissimlarities between Cast afieda and thi s case are
readily apparent. Here, appellants were personally involved in
numer ous transactions i nvol ving | arge quantities of cocai ne, crack, and
ot her illegal drugs. Unlike Castafeda, thisis not acase involvingan
att enuat ed rel ati onshi p bet ween t he conspi rat or and t he substanti ve
crime. Accordingly, we holdthat it was reasonably foreseeable to

appellants that afirearmwould beusedinrelationtothe predicate
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drug trafficking offense, see Diaz, 864 F.2d at 549, and reject

Col | azo- Apont e' s due process argunent, see, e.qg., United States v.

Johnson, 886 F.2d 1120, 1123 (9th Cir. 1989).

Finally, Coll azo-Aponte all eges that the jury coul d have
erroneously convi ct ed hi munder an ai di ng and abetting theory. The
trial judge instructed the jury as to Count 65 on two alternate
theories of liability: aiding and abetting andPi nkerton co-conspi rator
l[iability. Contrary to appellant's assertion, it is settledthat where
thereisinsufficient evidence withrespect toonetheory of liability,
thejury' s verdict is presunedtorest onthetheory that the evidence

supported. See Giffin v. United States, 502 U. S. 46, 59 (1991);

United States v. Ni eves- Burgos, 62 F. 3d 431, 434-35 (1st Cir. 1995).

Si nce t he evi dence agai nst Mer ced- Moral es and Col | azo- Apont e on t he 18
U S.C. §8924(c) chargeis sufficient pursuant toPi nkerton, we affirm

their convictions.
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XVI1. Rosario-Rodriquez's Doubl e Jeopardy and Col | at eral Est oppel
Argunent s

Rosari o- Rodri guez rai ses a doubl e j eopardy chall enge to hi s

convi ction based on his acquittal inUnited States v. Sol ano- Mor et a,

Cr. No. 95-160 (SEC). The Doubl e Jeopardy Cl ause provi des t hat no
person shall "be subject for the sane offense to be twice put in
jeopardy of lifeor linb." U S. Const. amend. V. This guaranteeis
expressed, in pertinent part, as a prohibition against nultiple

prosecutions for the "sanme offense.” United States v. Booth, 673 F. 2d

27, 29 (1st Gr. 1982). IntheFirst Grcuit, we examnefivecriteria
t o det er mi ne whet her two conspiraci es are the "sane of fense" for doubl e
j eopar dy purposes: "(1) thetime during whichthe activities occurred,
(2) the persons involvedinthe conspiracies' (3) the places invol ved;
(4) whet her the same evi dence was used to prove t he t wo conspi raci es;
and (5) whether the same statutory provision was i nvolved in both

conspiracies.” 1d.; seealso Uiited States v. Hart, 933 F. 2d 80, 85-6

(1st Cir. 1991); United States v. Gonez- Pabon, 911 F. 2d 847, 860-61

(1st Cir. 1990). Once a defendant has established a non-frivol ous
doubl e j eopardy claim the burden shifts tothe governnent to prove by
a preponder ance of the evidence that the indictnents charge separate
of fenses. See Booth, 673 F.2d at 30-31.

Appl yi ng the Booth test here, we are satisfiedthat the

narcoti cs conspiracy prosecuted in case 95-160 and the narcotics
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conspiracy involvedinthis case are not the sane offense. First, the
t wo conspiracies involvedifferent tine periods. Theindictnent in
t hi s case al | eges a conspi racy begi nning in 1988, fromwhi ch Rosari o-
Rodriguez withdrew by early 1993. |In contrast, in case 95-160,
Rosari o- Rodri guez was charged wi th participatingin adrug conspiracy
t hat existed at "divers[e] tines between January 1, 1992 until on or
about June 7, 1995." Second, the participants were not the same.
Among the thirty-seven defendants i n case 95- 160 and t he forty-ni ne
def endants named inthe various indictnents inthis case, only the
Rosari o- Rodri guez brothers are common to both. Third, the evidence
t hat t he governnent used t o prove each conspiracy was substantially
different. Most notable, not a single wi tness was conmon to both
trials. Al thoughthe | ocation of both conspiracies andthe statutory
provi si ons charged, 21 U. S.C. 88 841 and 846, were the sanme, this al one

is not dispositive. See, e.q., Hart, 933 F. 2d at 85-86. Accordingly,

we hol d t hat t he conspiracies charged in eachindictnent arelegally
di stinct and the prosecutioninthis case did not offend t he Doubl e
Jeopardy Cl ause.

Rosari o- Rodriguez al so rai ses a col | ateral estoppel argunent.
Col | ateral estoppel is a part of the Fifth Amendnent's guarantee
agai nst doubl e jeopardy. It provides that "when anissue of ultinate
fact has once been determ ned by a valid and final judgnent, that i ssue

cannot again be litigated between the sane parties in any future
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lawsuit." Ashe v. Swenson, 397 U. S. 436, 443 (1970). Although first

developedincivil litigation, collateral estoppel is an "established
rule of federal crimnal law " 1d. at 443. Further, the Suprene Court
has stated that in crimnal cases coll ateral estoppel is to be applied
"with realismand rationality.” 1d. at 444.

Wher e a previous judgnent of acquittal was based
upon a general verdict, as is usually the case,
t hi s approach requires a court to exam ne t hat
record of a prior proceeding, takinginto account
t he pleadings, evidence, charge, and other
rel evant matter, and concl ude whet her a rati onal
jury could have grounded its verdict upon an
i ssue ot her than that which t he def endant seeks
to foreclose fromconsideration. The inquiry
must be set inapractical frame and viewed with
an eye to all the circunstances of the
proceedi ngs. Any test nore technically
restrictive wuld, of course, sinply anount to a
rejectionof therule of collateral estoppel in
crim nal proceedings, at |east in every case
where the first judgnment was based upon a gener al
verdi ct of acquittal.

ld. (internal quotations and citations omtted). The defendant bears
t he burden of denonstrating "that the i ssue whose relitigation he seeks

to forecl ose was actually decided in the first proceeding." See

Dowming v. United States, 493 U. S. 342, 350 (1990).

Here, Rosari o-Rodriguez states that Count 1 of the indictment
descri bes the individuals nurdered after the Rosarios exited the
Sant i ago- Lugo drug conspi racy as "associ at es of t he Rosari o- Rodri guez

brothers.” Accordingto appellant, his acquittal in case 95-160 barred

t he governnment fromal |l egi ng t hat he was "associ ated” with any of the
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nmurder victinms inthis case. This argunent i s not only confusing, but
meritless.

Quite sinply, thereis no evidenceindicatingthat thejury
i n case 95- 160 concl uded t hat appel | ant was not associ ated withthe
murder victims inthis case. Tothe contrary, as therecord stands,
there i s not hing that even suggests t hat appellant's associationw th
t hese i ndi vi dual s was at i ssue, | et al one determ ned i n appellant's
favor, at the prior trial. Equally inportant, the evidence attacked by
appel | ant was not of f ered agai nst him The governnment introduced
evi dence of Rosari o-Rodriguez's associationw th certain nmurder victins
to establish the notive of other defendants, who murdered those
i ndi vi dual s because of their affiliationw ththe Rosari o-Rodriguez
br ot hers. Consequently, appellant has not carried hi s burden of proof
and this argunent fails.

XVII1l. Otiz-Santiago, Rosari o-Rodriguez, and Col 6n- M randa' s Doubl e
Jeopardy Argunent

Orti z- Santi ago, Rosari o-Rodriguez, and Col 6n- M r anda ar gue
that their convictions for the Count 1 drug conspiracy, charged
pursuant to 21 U. S. C. 8§ 846, and t he drug-rel ated nurders, charged
pursuant to 21 U.S.C. 8§ 848(e), violate the Doubl e Jeopardy Cl ause
because the former is a |l esser included offense of the latter.

Appel l ants are m st aken.
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I n Bl ockburger v. United States, 284 U. S. 299, 304 (1932),

t he Suprene Court set out the test for "separate of fenses"” under the
Doubl e Jeopardy Cl ause, stating:

The applicableruleis that, where the sane act
or transaction constitutes a violation of two
di stinct statutory provisions, the test to be
applied to determ ne whether there are two
of fenses or only one i s whet her each provi si on
requires proof of an additional fact whichthe
ot her does not.

The Court, however, has clarifiedthat "[t] heBl ockburger test isa

rul e of statutory construction,' and because it serves as a neans of
di scerni ng congressi onal purposethe rul e shoul d not be controlling
where, for exanple, thereis aclear indicationof contrary | egislative

intent."” Mssouri v. Hunter, 459 U S. 359, 367 (1983) (quoting

Al bernaz v. United States, 450 U.S. 333, 344 (1981)); see al so Garrett

v. United States, 471 U. S. 773, 779 (1985) ("[T] he Blockburger ruleis

not controllingwhenthelegislativeintent is clear fromthe face of

the statute or the l egislative history."); Albrecht v. United States,

273 U.S. 1, 11 (1927) ("There is nothingin the Constitution which
prevents Congress frompuni shing separately each stepleadingtothe
consunmati on of a transaction which it has power to prohibit and
puni shing also the conpleted transaction.").

Here, Count 1 charged appellants with engagingin a drug
conspiracy under 21 U. S. C. 8§ 846, whi ch is puni shabl e under 21 U. S. C,

8 841(b)(1)(A). Counts 52-59 charged appel | ants wi t h nurder under 21
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U S C 8 848(e)(1l), which outlaws, in relevant part, intentional
kil ling while engaged in an of fense puni shabl e under 8 841(b) (1) (A).
The statutory | anguage of 21 U. S.C. 8§ 848(e) (1) clearly indicates that
a drug-related murder conviction is a separate offense fromthe
predi cate drug conspiracy offense:

(1) Inadditiontothe other penalties set forth
in this section--

(A) any person engaging in or working in
furtherance of a continuingcrimnal enterprise,
or any person engagi ng i n an of f ense puni shabl e
under section 841(b)(1)(A) of this title or
section 960(b) (1) of thistitlewhointentionally
kills or counsel s, commands, i nduces, procures,
or causes the intentional killing of an
i ndi vi dual and such killing results, shall be
sentenced to any termof inprisonnent, which
shal | not be | ess than 20 years, and whi ch may be
uptolifeinprisonnent, or may be sentencedto
deat h.

21 U . S.C. § 848(e)(1). Significantly, the first sentence of
8§ 848(e) (1) begins "[i]nadditiontothe other penalties set forthin
this section,” thereby making it cl ear that Congress i ntended to permt
a def endant to be convi ct ed and sent enced separately for nurder under
848(e) (1) and a predi cat e drug conspi racy puni shabl e under 21 U.S.C. 8§
841(b)(1)(A). The case lawis in accord and we need not give this

argunent any further consideration. See United States v. MQul |l ah, 76

F.3d 1087, 1104-05 (10th Cir. 1996); United States v. Snow, 48 F. 3d

198, 200 (6th Cir. 1995); seealsoUnited States v. Villarreal, 963

F.2d 725, 728 (5th G r. 1992) ("W are convi nced t hat Congress created
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a substantive offense in 21 U S.C. § 848(e)(1)(B) and that its
"l anguage, structure, and. . . history . . . showin the plai nest way
that Congress intended [it] to be a separate cri m nal of fense whi ch was
puni shabl e in additionto, and not as a substitute for, the predicate

of fenses.'" (quotingGrrett, 471 U.S. at 779)); cf. United States v.

NJB, 104 F. 3d 630, 632-33 (4th G r. 1997) (hol di ng conviction for CCE

murder, 21 U.S.C. § 848(e)(1), is a separate offense froma CCE, 21

U.S.C. § 848(c)).
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Xl X. Sent encing Argunments Raised by Rios-Rios Regarding His Base
O fense Level and the Denial of a Mtigating Role Adjustnent

Inthe First Grcuit, appellatereviewof adistrict court's
application of the Sentencing Guidelinesis atwo-part process. See

United States v. Cali, 87 F. 3d 571, 575 (1st Cir. 1996); United States

v. Joyce, 70 F.3d 679, 681 (1st Cir. 1995). First, we determ nethe
applicability andinterpretati on of a sentenci ng gui deli ne de novo.

See Cali, 87 F.3d at 575; United States v. McCarthy, 77 F. 3d 522, 535

(1st Gr. 1996); United States v. St. Cyr, 977 F. 2d 698, 701 (1st Gr.

1992). Second, after determ ning the gui deline's scope and neani ng, we
review"thedistrict court's factual determ nations for clear error,
"giv[ing] due deferencetothe district court's application of the

guidelinestothe facts."'" Cali, 87 F.3d at 575 (quoti ngJoyce, 70 F. 3d

at 681); see also McCarthy, 77 F.3d at 535; St. Cyr, 977 F. 2d at 701.
Here, Rios-Rios contends that the district court erred by (1)
failing to make i ndividualized findings regardingthe drug quantity
attributedtohim (2) incorrectly calculatingthe drug quantity, and
(3) failingto apply Sentencing CGuidelines § 2D1. 1 conment note 14 and
8§ 3B1.2 to his case. These argunments are wi thout nerit.
Inadrugdistributioncase, "a key datumin constructing a
def endant' s sentenceis the quantity of narcotics attributable to him

for sentencing purposes. . . ." United States v. Bradley, 917 F. 2d

601, 604 (1st Cir. 1990); see alsoUnited States v. Garcia, 954 F. 2d
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12, 15 (1st Cir. 1992). 1In the context of a drug conspiracy, a
def endant i s al so accountabl e for the conduct of others if that conduct
is (1) reasonably foreseeabl e tothe defendant and (2) conmttedin
furtherance of ajointly undertakencrimnal activity. See US S G 8§

1B1.3(a)(1)(B); seealso United States v. O Canpo, 973 F. 2d 1015, 1026

(1st Cir. 1992) ("We are of the viewthat the base of fense | evel of a
co-conspi rator at sentencing should reflect only the quantity of drugs
he reasonably foresees it i s the object of the conspiracy to distribute
after he joins the conspiracy."); Garcia, 954 F. 2d at 15 (sane). As a
corollary, we have held that in order to properly calculate a
def endant's base | evel for sentencing, a trial judge nust make
i ndi vidualized findings regarding the foreseeability of conduct

undertaken by co-conspirators. See, e.qg., United States v. Bal ogun,

989 F.2d 20, 22 (1st Cir. 1993).

Inthis case, the evidence establishedthat Ri os-Ri os was
actively involved in the Costa del Mar and Los Pinos nesas for
approxi mat el y ei ght een nont hs duri ng 1990 and 1991. As a matter of
| aw, Rios-Rios is accountable for his co-conspirators' conduct during
that tinme solong as that conduct was reasonably foreseeable andin
furtherance of the conspiracy. See U S.S.G § 1Bl. 3(a)(1)(B); O Canpo,

973 F. 2d at 1026; Garcia, 954 F. 2d at 15. In sentencing Ri os-Ri o0s, the

trial court determ ned that the conduct of his co-conspirators was

reasonably foreseeabl e, stating those who were "dealing with the nesas,
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t aki ng care of the apartnents, renting pl aces, peopl e who were inthe
trust of Santiago-Lugo, inthat sense are responsi bl e for that anount
of drug.” The trial court thenrelied onthe various drug | edgers
deci phered by Agent Clouse at trial as a "conservative way of

det ermi ni ng hownuch drug i s i nvol ved, " and concl uded t hat Ri os-Ri os
was subject to a base offense |level of thirty-eight.

The district court's findings are not clearly erroneous. See
Cali, 87 F.3d at 575. Tothecontrary, thereis anple evidenceinthe
recordto support thetrial court's determ nation of a base of f ense
l evel of thirty-eight. David Martinez-Matta testified that the
Sant i ago- Lugo or gani zati on processed quarter-kilogramquantities of
heroi n and ki | ogramquantiti es of cocai ne at the Los Pi nos nmesa weekl y.
Over a one-year period, that would result inthirteen kil ograns of
heroinand fifty-two kil ograns of cocai ne. The Sent enci ng Cui del i nes
convert heroin and cocaine quantities to marijuana equi val ents. See
US S G §82D1.1 cnmt. note 10. Pursuant to the drug equival ence
t abl es, one gramof heroi n equal s one kil ogramof marijuana and one
gramof cocai ne equal s two hundred grans of marijuana. Accordingly,
during 1991, the Santi ago-Lugo organi zati on processed t he equi val ent of
23,400 ki | ograns of marijuana at the Los Pi nos nesa (13, 000 ki | ogr ans
attributabletothe heroin production and 10, 400 ki | ograns attri but abl e

tothe cocaine). Rios-Rios actively participatedinthe nesas at Costa

del Mar and Los Pi nos for ei ght een nont hs, whi ch makes hi maccount abl e
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for ayear and a hal f' s wort h of narcotics producti on anountingtothe
equi val ent of 35,100 kil ograns of marijuana. The prosecuti on needed
only to showt hat the def endant was responsi bl e for 30, 000 ki | ograns of
marijuana to support a base level of thirty-eight.

In addition, the trial court properly declined to apply
Sent enci ng Cui del i nes 88 2D1. 1 comment note 14 and 3B1. 2 to t hi s case.
Application Note 14, aut hori zi ng a downward departure for certain | ess
cul pabl e def endants, i s dependent on the applicability of § 3B1. 2,
aut hori zing an of fense | evel reductionfor mtigatingrole. The burden
to showthat the facts nmerit the adjustnent falls onthe def endant.
See Garcia, 954 F. 2d at 18 ("[ W hen a def endant seeks to showthat his
role was so tangential as to justify a downward adj ustnment in an
ot herwi se-applicabl e offense | evel, he nust carry the devoir of
persuasion."). Mreover, we have often hel d, and today reaffirm t hat
role-in-the-offense determnations, if based on reasonabl e i nf er ences

drawn fromundi sputed facts, cannot be clearly erroneous. See, e.qg.,

id. at 18; United States v. Dilorio, 948 F.2d 1, 5 (1st Cir. 1991);

United States v. Rosado-Sierra, 938 F.2d 1, 1-2 (1st Cir. 1991).

Inthis case, the judge ruled, "fromthe evidence | have

heard, . . . those who had access to [the nesas], i ndeed were by no
means mnor, mninmal, or in between participants.” Thereis no dispute

t hat Ri os- Ri os had access to the drug nesas. Accordingly, we reject
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appel lant's argunent that he played a minor role and affirmhis

sent ence of 293 nont hs.
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XX. Sentenci ng Argunent Rai sed by Col | azo- Apont e Regar di ng Enhancenent
of His Sentence Pursuant to 18 U.S.C. 8 924(c) (1) (B) (i)

Col | azo- Aponte al |l eges that the district court inproperly
enhanced hi s sentence for Count 65 (chargi ng appel |l ant with use of a
firearmduring a drug trafficking offense pursuant to 18 U.S.C. §

924(c)(1) and Pinkerton) to ten years pursuant to 18 U S.C

8 924(c)(1)(B)(i). The statute provides, in relevant part:

(c)(1)(A) Except to the extent that a greater
m ni nrumsentence i s ot herw se provi ded by this
subsection or by any ot her provi sion of | aw, any
person who, duringandinrelationto any crime
of violence or drugtraffickingcrine (including
acrinme of violence or drug trafficking crime
t hat provides for an enhanced puni shnent if
conmmtted by the use of a deadly or dangerous
weapon or device) for which the person may be
prosecutedinacourt of the United States, uses
or carriesafirearm or who, infurtherance of
any such crime, possesses afirearm shall, in
addition to the puni shment provided for such
crime of violence or drug trafficking crine --

(i) be sentencedto atermof inprisonnent of not
| ess than 5 years;

(B) If the firearm possessed by a person
convicted of a violation of this subsection--

(i) isashort-barreledrifle, short-barreled
shot gun, or sem automati c assault weapon, the

person shall be sentenced to a term of
i nprisonment of not |ess than 10 years.
ld. 8 924(c). Appellant argues that (1) the use or carrying of

sem automatic firearns occurred prior to his joining of the conspiracy,
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and (2) he coul d not have foreseen t he use of such firearns. Neither
argunment has nerit.

I n t he sent enci ng context, "we revi ewfactbound matters for
cl ear error, and such facts need only be supported by a preponder ance

of the evidence."” United States v. McCarthy, 77 F. 3d 522, 535 (1st

Cir. 1996); seealso United States v. Anddjar, 49 F. 3d 16, 25 (1st Gr.

1995). Here, a preponderance of the evidence establishes that Col | azo-
Apont e j oi ned t he conspiracy shortly after the nmurder of R chard Mifioz-
Candel ari a, who was kill ed on February 23, 1993. At that tinme, the
or gani zati on began storing drugs at Merced- Moral es' bar. Coll azo-
Apont e does not contest that he was enpl oyed by Merced- Moral es at this
| ocation, and Wl fredo Martinez-Mattatestifiedthat Coll azo- Apont e was
personal |y i nvolved with the drug traffickingthat took place there.
Col | azo- Apont e al so does not contest that the evidence presented by t he
governnent at his sentencing reflected the organi zation's use of
sem automatic firearns during the Easter 1994 caceriathat resultedin
t he nurder of WIfredo R vera-Rodriguez and WI fredo Guzman- Mor al es.
Consequently, appellant's first argunent fails because the record
reveals no clear error.

Col | azo- Aponte fail ed to rai se his reasonabl e foreseeability
argunent before the district court, and therefore appellant's second

argument is waived. See, e.d., United States v. Candelaria-Silva, 166

F.3d 19, 40-41 (1st Gr. 1999); Wnited States v. Barnett, 989 F. 2d 546,
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554 (1st CGr. 1993). Mreover, evenif this argunent had been properly
preserved, the record contains anple evidence that the use of
sem aut onat i ¢ weapons was reasonabl y f oreseeabl e. Col | azo- Apont e had
per sonal know edge of the significant drug quantities involvedinthe

conspiracy, see, e.9., United States v. Diaz, 864 F. 2d 544, 549 (7th

Cr. 1988), andit stretches the i nmagi nationto suggest that Col | azo-
Apont e was sonehow unaware of the drug war with the Rosari os.
Accordingly, this argunent fails.

XXI . Sent enci ng Argunents Rai sed by Rosari o- Rodriquez

A. Crimnal History

Rosari o- Rodriguez al | eges that the district court inproperly
cal cul ated his crimnal history category pursuant to Sentencing
Gui del i nes 8§ 4Al1. 2 because the court treated his | ocal convictions for
first-degree nurder and therelated firearns of fenses conm tted on
April 2, 1994 as a "prior sentence."” Appellant argues that contrary to
the district court's determ nation, these convictions constitute
conduct that is part of theinstant of fense pursuant tothe definition
of rel evant conduct contained in Sentencing Guidelines § 1Bl1. 3.
Appel I ant is m staken.

Section 4Al1.2(a)(1l) states that in calculating a defendant's
prior crimnal history ajudge may count as a "prior sentence” only a

"sentence previously inposed. . . for conduct not part of theinstant

of fense." (Enphasis added). Conduct that is part of the instant
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of f ense "nmeans conduct that is rel evant conduct to the i nstant of f ense
under the provisions of 8§ 1B1.3" U S.S.G § 4A1.2 cnt. note 1.
Unfortunately, the applicable definitionfoundin§ 1B1.3is not a
nodel of clarity. Section 1Bl. 3 defines rel evant conduct as "t he sane
course of conduct or common schene or plan as the offense of

conviction.” U S.S.G 8 1B1.3(a)(2); see also United States v.

Skrodzki, 9 F.3d 198, 201 (1st Cir. 1993). Thankfully, the comentary
to 8 1B1.3 is nore hel pful:

(A) Common schenme or plan. For two or nore
of fenses to constitute part of a cormon schene or
pl an, they nmust be substantially connected to
each ot her by at | east one conmon factor, such as
conmon victins, conmon acconplices, comon
pur pose, or simlar npdus operandi.

(B) Sane course of conduct. Ofenses that do not
gqual ify as part of a commmon schene or pl an may
nonet hel ess qual i fy as part of the sane course of
conduct if they are sufficiently connected or
related to each other as to warrant the
conclusion that they are part of a single
epi sode, spree, or ongoi ng series of of fenses.
Factors that are appropriate to the determ nation
of whet her of fenses are sufficiently connected or
rel ated to each ot her to be consi dered as part of
t he sanme cour se of conduct i ncl ude t he degr ee of
simlarity of the offenses, the regularity
(repetitions) of the offenses, and the tine
i nterval between the of fenses. Wen one of the
above factors is absent, a stronger presence of
at | east one of the other factors is required.

US S G 8§ 1B1.3 cnt. note 9.
The case lawi s in accord, adopting a "severabl e and di sti nct

test." See, e.g., Unites States v. Copel and, 45 F. 3d 254, 256 (8th
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Cir. 1995) ("Although conduct that is part of the current offense
shoul d be count ed as rel evant conduct rather than as a pri or sentence,
conduct is not part of the instant offense whenit is a'severable

distinct offense.'") (quotingUnited States v. Bl unberg, 961 F. 2d 787,

792 (8th Cir. 1992). As the CGuidelines indicate, "[t]his is
necessarily afact-specificinquiry that involves nore thanjust a
consi derati on of the el enents of the two of fenses. Factors such as the
t enporal and geographical proximty of the two of fenses, common

victinms, and a cormon crimnal planor intent al so nmust be consi dered. "

United States v. Beddow, 957 F. 2d 1330, 1338 (6th G r. 1992) (i nternal
citation omtted).

Here, the district court properly concl uded t hat Rosari o-
Rodr i guez exited the Santi ago- Lugo conspi racy on February 28, 1993 by
taki ng part in the nurder of R chard Mifioz- Candel ari a. Consequently,
appel lant's I ocal convictions for murder and the rel ated firearns
of fenses do not constitute rel evant conduct for sentencing purposes in
this case. First, thelocal of fenses occurred on April 2, 1994, nore
t han a year after Rosari o- Rodriguez exited the conspiracy charged in
t he present indi ctnent. Second, although appellant cl ai ns that the
1994 nurder was "relevant conduct” of his participation in the
Sant i ago- Lugo organi zation, there was no evi dence of the 1994 nur der
presented duringtrial. Third, appellant fails to providethe Court

with any details of the 1994 nurder. We are left to speculate asto
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both t he ci rcunst ances i nvol ved and the identity of the victim The
little informati on about this murder that is inthe record nerely
suggests that it was a doubl e murder conmtted to avenge t he executi on
of appellant's fourteen-year-old brother. Accordingly, thereis no
evi dence of conmon vi ctins, acconplices, crimnal plans or intent. See
Copel and, 45 F. 3d at 256; Beddow, 957 F. 2d at 1338. Therefore, we hold
that the district court didnot err infindingthe 1994 nmurder was not

rel evant conduct to the instant offense.
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B. Downwar d Departure for Superb Prison Behavior

Rosari o- Rodriguez argues that the district court shoul d have
depart ed downwar d, pursuant to Sentenci ng Gui del i nes 8§ 5K2. 0, because
of his "superb prison behavi or" during prior and ongoi ng peri ods of

incarceration. InUnited States v. Sal dafia, 109 F. 3d 100 (1st Cir.

1997), we expl ai ned:

Under 18 U. S. C. § 3742(a), a defendant nmay appeal
fromhis sentence . . . if it was inposed "in
violation of | aw' or by "an incorrect application
of the sentenci ng gui del i nes”; but t he def endant
may not appeal from a sentence within the
guidelinerangeif there was nolegal error and
the only claimis that thedistrict court acted
unreasonably in declining to depart.

|d. at 102; see al so United States v. Tucker, 892 F.2d 8, 10 (1st Cir.

1989). Here, appel |l ant does not al | ege any error of | aw. Accordingly,

this claimis not subject to review

C. Consecutive Sentences

Rosari o- Rodriguez al |l eges that the district court shoul d have
"exercisedits discretion” under 18 U.S. C. § 3584(a) and Sent enci ng
Gui del i nes 8§ 5GL. 3(c) torun his sentenceinthis case concurrent to
t hat i nposed for his local first-degree nurder and rel ated firearns
convi ctions.

The applicable statute, 18 U S.C. 8§ 3584(a), states:

[I]f a termof inprisonment is inposed on a

defendant who is already subject to an

undi scharged termof i npri sonnent, the terns nay
run concurrently or consecutively
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Multiple terms of inprisonnent inposed at

different times run consecutively unl ess the

court orders that the terns are to run

concurrently.

Sincethedistrict court didnot specify concurrent sentences, the
terns of appellant’'s federal and | ocal convictions run consecutively
pursuant to the | ast sentence of Section 3584(a).

As Sentenci ng CGuidelines 8 5GL. 3(c) nakes cl ear, and as
Rosari o- Rodriguez admts, thedistrict court has "full discretion" to
deci de whether to run the sentences concurrently or consecutively:

[ T] he sentence for the i nstant of fense may be

imposed to run concurrently, partially

concurrently, or consecutively to the prior

undi scharged termof i npri sonnent to achi eve a

reasonabl e puni shment for the instant offense.

U S. S.G 8§85GL. 3(c). Appellant does not all ege any error of | aw, but
merely contends that the court shoul d have exercisedits discretion

differently. For the reasons set forth above, this argunent i s not

subj ect toreview See Sal dafa, 109 F. 3d at 102 ("Under 18 U.S.C. §

3742(a), adefendant . . . may not appeal froma sentence withinthe
guidelinerangeif therewas nolegal error and the only cl ai mis that
the district court acted unreasonably in declining to depart.");
Tucker, 892 F.2d at 10 (sane).

D. Acceptance of Responsibility

In light of his allocution at the sentencing hearing,

Rosari o- Rodri guez argues that thetrial court erredindecliningto
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reduce his of fense | evel for acceptance of responsi bility pursuant to
Sentencing Guidelines 8 3El.1(a). Inthis Circuit, "[a] defendant
bears t he burden of proving entitlenent to decreases inthe offense
l evel, including downward adjustnments for acceptance of

responsibility.” United States v. Gonzal es, 12 F. 3d 298, 300 (1st Cir.

1993); see also United States v. Morillo, 8 F. 3d 864, 871 (1st Cir.

1993); United States v. Bradl ey, 917 F. 2d 601, 606 (1st Cir. 1990).

"Whet her a def endant cl early denonstrates arecognitionand affirmative
acceptance of personal responsibility is afact-dom nated i ssue, and
the district court's decisiontow thholdareductioninthe offense

| evel will not be overturned unless clearly erroneous.” E.g., United

States v. Royer, 895 F. 2d 28, 29 (1st Cir. 1990); seealsoUS. S.G §

3El.1cmt. note 5 ("The sentencing judgeisinauniquepositionto
eval uat e a def endant' s accept ance of responsibility. For this reason,
the determ nation of the sentencing judge is entitled to great
deference on review ").

Section 3E1.1 requires a defendant to "clearly" denonstrate
acceptance of responsibility for his offense. Accordingly, "a
def endant who fal sely denies, or frivol ously contests, rel evant conduct
that the court determ nes to be true has acted i n a manner i nconsi stent
wi t h acceptance of responsibility.” US. S.G 83El.1cnt. note 1(a).
Al t hough a def endant who goes totrial may still qualify for acceptance

of responsibility, such anoccurrenceis "rare.” |d. at cnt. note 2.
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The Gui del i nes explain: "This adjustnment is not intendedto applyto
a def endant who puts the government toits burden of proof at trial by
denyi ng t he essential factual el ements of guilt, is convicted, and only
then admts guilt and expressesrenorse.” U S. S.G 8§ 3El.1cnt. note
2. Accordingly, "a determi nation that a defendant has accepted
responsibility will be based primarily upon pre-trial statenents and
conduct." |d.

Inthis case, therecordreflects that Rosari o- Rodriguez made
no pretrial statenments accepting responsibility. Further, although
appel | ant tal ked at | engt h about his distribution of narcotics at his
sent enci ng heari ng, he did not accept responsibility for the nmurder of
Mufioz- Candel aria. To the contrary, he stated:

[ TThe only reason | went totrial inthis case

was because | was bei ng charged wit h t he deat h of

Ri chard Mufioz- Candel aria . . . . | would have

accepted ny responsibilities but | coul dnever

accept that | killed Ri chard Miufioz- Candel ari a.

| coul d never accept sonet hi ng t hat was not true.

Based on these statenments, the district court correctly found:

What | amsayingis that thejury made a findi ng

that your client participated in the nurder.

Ther e has been no adm ssion. No acceptance of

responsibility by your client as to that and t hat

is at odds with the evidence at trial and the

jury verdict. Inwhichcasel don't think that

| shoul d second guess what happenedinthe jury

roomor howthe jury interpretedthe evidence by
granting an acceptance of responsibility . .
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As the trial court indicated, the record reflects that
Rosari o- Rodriguez denied murdering Mifioz-Candel aria in direct
contravention of thejury's verdict on Count 52. Accordingly, we see
noreasontoreversethelower court's determnation on this question.

[ T] he di strict judge had firsthand know edge of
t he ci rcunst ances surroundi ng t he defendant' s
actions and had the opportunity to see [the
defendant], listen to him and assess his
credibility. The judge determ ned that appel | ant
had not forthrightly acknow edged t he ext ent of
hi s i nvol venent and t hus had fail ed neani ngful |y
t o shoul der responsibility. Because the court
had a plausible basis for arriving at the
concl usi on, no nore was required.

United States v. Royer, 895 F.2d 28, 30 (1st Cir. 1990).

E. Credit for Tine Served

Rosari o- Rodriguez al | eges t hat he shoul d have recei ved credit
for tine served on a previous federal sentence pursuant to 18 U.S.C. 8§
3585(b). Appellant's previous sentence was for possession of afirearm
with an obliterated serial number. According to appellant, this
of fense was "inextricably related and inextricably intertwi ned" with
the offenses in this case. The Suprenme Court has di sposed of this

ar gunent

We do not accept [appellant’'s] argunent that
§ 3585(b) authorizes adistrict court to award
credit at sentencing . . . . Congress has
i ndi cated t hat conputation of the credit nust
occur after the defendant begi ns his sentence. A
district court, therefore, cannot apply § 3585(hb)
at sentencing.
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United States v. Wlson, 503 U. S. 329, 333 (1992). The conputati on of

credit for time served nust be made in the first instance by the
Attorney General, through the Bureau of Prisons. See id. at 335.
Pri soners may t hen seek adm ni strative revi ewof the conputation of
their credits, see 28 C. F. R88 542.10-.16 (1990), and, if necessary,
"seek judicial reviewof these conputati ons after exhaustingtheir
admnistrativerenedies." 1d. Accordingly, appellant's contention of

error is without nerit.
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F. Inposition of a Consecutive Ten-Year Sentence for
Violation of 18 U.S.C. 8§ 924(c) (1)

Finally, Rosari o-Rodriguez argues that he was i nproperly
sentenced under 18 U.S. C. § 924(c)(1). As we previously indicated, the
statute provides:

[ Al ny person who, duringandinrelationto any
crime of violence or drug trafficking crime
(including a crinme of violence or drug
traffickingcrinethat provides for an enhanced
puni shrent i f commtted by the use of a deadly or
danger ous weapon or devi ce) for which the person
may be prosecuted in a court of the United
States, uses or carries afirearm or who, in
furtherance of any such crinme, possesses a
firearm shall, inadditionto the punishment
provi ded for such crinme of violence or drug
traffickingcrime -- be sentenced to atermof

i nprisonnent of not lessthan5years. . . . |If
t he firearmpossessed by a person convi cted of a
violation of this subsection - is a

short-barreledrifle, short-barrel ed shotgun, or

sem aut omat i ¢ assaul t weapon, the person shall be

sentenced to atermof i nprisonnent of not | ess

than 10 years
ld. 8 924(c)(1). Here, thedistrict court inposed the nandatory,
consecutive ten-year sentence for violations involving asemautomatic
assault weapon. We seenoerror inthis determnation. The record
establ i shes that on July 3, 1992 Rosari o- Rodriguez was arrested with a
Cal i co 9nmfirear mcapabl e of holding fifty rounds of anmunition. In
addition, Wlfredo Martinez-Mattatestifiedthat shortly beforethe

nmur der of Ri chard Mufioz- Candel ari a, appel | ant was hol di ng an aut omati c

pi stol. Moreover, the prosecution's expert w tness, Dr. Brugal,
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testifiedthat Mufioz- Candel ari a was shot twenty-ni ne times, which
suggest s that a sem aut omati c weapon of sone sort was enployedinhis
mur der. Accordingly, the ten-year nmandatory sentence i nposed by t he
district court was appropriate pursuant to 18 U. S.C. § 924(c)(1).

XXI'l. Coldén-Mranda's Sentence for Tanpering with a Wtness in
Violation of 18 U.S.C. § 1512

In Counts 60 and 61 of the indictnent, Col 6n-M randa was
charged with attenmptingto kill Rafael Cotto-Fuenteswiththeintent to
prevent Cotto-Fuentes from(1l) conmunicatingwithaUnited States | aw
enf orcenment officer and (2) testifyinginanofficial proceeding--
bothinviolationof 18 U S.C. § 1512. Col 6n-M randa was convi ct ed on
each count, and the district court inposed |life sentences. W agree
wi th appel | ant that these sentences are i nproper. The statute provides
that inthe case of attenpted nurder, inprisonnment shall be for no nore
than twenty years. See 18 U.S. C. § 1512(a)(2)(B). Accordingly, we
reverse and remand t he sent ence i nposed on Col én- M r anda under Counts
60 and 61 for re-sentencing in accordance with 18 U S.C. 8§
1512(a) (2)(B).

XXI11. lneffective Assistance of Counsel Argunent Rai sed by Ri 0os-Ri os

Ri os-Ri os all eges that his trial counsel was ineffective.
Inthis Circuit, "[w]l e have heldwith aregularity bordering onthe
nonot onous t hat fact-specific clains of i neffective assi stance cannot

make t heir debut on direct reviewof crimnal convictions, but, rather,
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must originally be presentedto, and acted upon by, thetrial court.”

United States v. Mala, 7 F. 3d 1058, 1063 (1st Cir. 1993); see al so

United States v. Md 11, 952 F.2d 16, 19 (1st Cr. 1991); United States

v. Natanel, 938 F.2d 302, 309 (1st Cir. 1991); United States v.

Hunnewel |, 891 F. 2d 955, 956 (1st Gr. 1989); United States v. Cost a,

890 F. 2d 480, 482-83 (1st Cir. 1989); United States v. Hoyos- Medi na,

878 F.2d 21, 22 (1st Gr. 1989); United States v. Carter, 815 F. 2d 827,

829 (1st Cir. 1987); United States v. Kobrosky, 711 F. 2d 449, 457 (1st

Cir. 1983). It istruethat we have made an occasi onal exceptionto
this rul e where, for exanple, "thecritical facts are not genuinely in
di spute and therecordis sufficiently devel opedto all owreasoned
consi deration of anineffective assistanceclaim" Natanel, 938 F. 2d
at 309. This, however, is not such a case, and therefore we declineto
review this claim

Appel lant isfreetoraisethis argunment coll aterally under

28 U.S.C. 8§2255. See, e.qg., United States v. Martinez-Martinez, 69

F. 3d 1215, 1225 (1st Cir. 1995); United States v. Daniels, 3 F. 3d 25,
27 (1st Cir. 1993).

XXI V. Appel | ants' Renmmi ni ng Argunents

Appel I ant s’ renai ni ng cl ai nrs have been consi der ed but do not
require discussion. This Court has previously stated:
[We understand the practical pressure on

| awyers--especially incrimnal cases--to resol ve
doubts in favor of including doubtful clains
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along with stronger ones. But cases wth
difficult i ssues nowcrowd t he dockets. At | east
in opinion witing, the court's tinme is best
reserved for col orable clains.

United States v. Bennett, 75 F. 3d 40, 49 (1st Cir. 1996). W reaffirm

this principle today.

| n addi ti on, we declinetoreach any argunents nerely al | uded
to by appell ants because "we see no reason to abandon the settl ed
appellate rule that issues adverted to in a perfunctory manner,
unacconpani ed by sone effort at devel oped argunent ati on, are deened

wai ved." E.g., United States v. Zannino, 895 F.2d 1, 17 (1st Cir.

1990). As we have previously reasoned, "[j]udges are not expectedto
be m ndreaders,"” and therefore "alitigant has an obligation to spell

out its argunents squarely and distinctly." Rivera-Gnez v. de Castro,

843 F.2d 631, 635 (1st Cir. 1988) (quotation omtted).
CONCLUSI ON
For the reasons stated above, we reverse and remand t he
sentence i nposed on Col 6n-M randa under Counts 60 and 61 for re-
sentencing inaccordancewith 18 U.S.C. 8§ 1512(a)(2)(B). W reject all
ot her argunments raised by appellants, and therefore we affirm

appel l ants' convictions and sentences in all other aspects.
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