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TORRUELLA, Circuit Judge. On June 27, 2000, this Court

affirmed t he convi cti on and sent ence of appel | ant Raf ael Col | azo- Apont e
("Col | azo- Aponte") for a drug-related gun offense and for his
participation in a drug conspiracy. Collazo-Aponte appeal ed our
decisionto the Suprene Court of the United States. The Suprene Court
granted appellant' s petitionfor awit of certiorari, vacatedthis
Court's judgnent, and remanded the case to this Court for further

considerationin |ight of Apprendi v. NewJersey, 530 U. S. 466 (2000) .

Upon r econsi deration, we affirmappel | ant's convictions but vacate his
sentence in part and remand for re-sentencing consistent withthis
opi ni on.
BACKGROUND

A. Facts Elicited at Tri al

I nthe md-1980s, a drug-dealing conspiracy was fornmedinthe
Virgilio Davil a public housing project i n Bayanon, Puerto Rico. The
conspi rat ors processed and packaged cocai ne and heroin for delivery to
various drug di stribution points throughout Puerto Rico. |In February
1993, the drug organi zation splinteredintorival factions whenthe
Rosari o- Rodriguez brothers nurdered a fell owconspirator, Richard
Mifioz- Candel aria. Aseries of retaliatory nmurders ensued as nenbers of
the organi zati on engaged i n hunti ng expeditionstokill the Rosari o-

Rodr i guez brothers.



Col | azo- Apont e j oi ned t he conspi racy shortly after the "war"
commenced, when the organization began storing drugs at a co-
conspirator's bar where appel |l ant worked. At trial, two cooperating
wi tnesses testifiedthat on numerous occasions t hey delivered noney to
Col | azo- Apont e i n exchange for drugs. When appellant was finally
arrested, he was carrying nore than 1, 000 "decks"” of heroin, worth
$10, 000.

On June 26, 1997, a federal grand jury indicted Col |l azo-
Apont e on charges of using and carrying a firearmduring and in
relationto adrug conspiracy inviolationof 18 U.S.C. § 924(c)(1)

(A), and of conspiracy to possesswithintent to distribute cocaine
base, cocai ne, and heroininviolationof 21 U.S.C. 8§ 841, 846. On
February 16, 1998, the jury found appellant guilty of both charges.

At the sentencing hearing, the judge found by a preponderance
of the evidence t hat Col | azo- Apont e was responsi bl e for "nore t han 30
kil os of heroin, 150 kilos of cocaine, and/or 1.5 kil os of crack
cocai ne." After assessing appellant's crimnal history and t he ext ent
of his participationinthe offense, the district court sentenced
appellant to 151 nonths' inprisonment for the drug conspiracy count.

Duri ng sentencing for the gun count, the governnent argued
t hat appel | ant shoul d not be sentenced under t he base of f ense of §
924(c) (1) (A), but rather under the nore severe puni shrent of fered by §

924(c)(1)(B). Wereas 8 924(c)(1)(A) offers astatutory m ni mnumof
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five years' inprisonnent, 8 924(c) (1) (B) nandat es an enhanced sent ence
of noless thanten years' inprisonnment for the use or carrying of a
sem aut ormat i ¢ weapon during a crinme of violence. To prove appellant's
violation of 8 924(c)(1)(B), the governnent cited two i nstances in
whi ch co- conspi rat ors used sem aut onati ¢ weapons duri ng t he peri od of
Col | azo- Aponte' s participationinthe conspiracy - nanely, a double
murder in April 1994 and t he shooti ng of a police officer in Septenber
1994. The governnent argued that since the use of sem automatic
firearms by co-conspirators was foreseeabl e, Col | azo-Apont e shoul d be
hel d accountable for it.

The di strict court agreed, findi ng by a preponderance of the
evi dence t hat appellant violated § 924(c)(1)(B). The court then
i nposed an enhanced sent ence of ten years' inprisonnent for the gun
count .

B. Procedural History
Col | azo- Apont e appeal ed hi s convi ction and sentencetothis

Court. United States v. Collazo-Aponte, 216 F. 3d 163 (1st Cir. 2000).

He cl ai nmed, inter alia, that he should have received a five-year,
rat her than the enhanced ten-year, sentence for the gun count. Mbre
specifically, appellant argued that (1) the use or carrying of the
sem aut onmati ¢ weapons occurred prior to his joiningthe conspiracy, and

(2) he coul d not have foreseen t he use of sem automati c weapons. 1d.



at 202. This Court rejected appellant's argunments, citing sufficient
evidence in the record to refute both clains.

(One day bef ore we deci ded Col | azo- Apont e' s appeal , however,
t he Supreme Court renderedits opinion inApprendi. Then, after this
Court affirmed Col | azo- Aponte' s convi cti on and sent ence, appel | ant
sought a rehearing of his appeal raising newargunents in light of
Apprendi . On Septenber 18, 2000, this Court deni ed Col | azo- Aponte's
petition for rehearing.

Appel l ant thenfiled apetitionfor awit of certiorari with
the Suprenme Court. On May 21, 2001, the Supreme Court granted
appel lant' s petition, vacated this Court's judgnent, and remanded t he
case to this Court for further consideration in |ight of Apprendi.

DI SCUSSI ON

On June 26, 2000, the Suprene Court deci ded Apprendi, whi ch
has been descri bed as "a wat ershed change i n constitutional law. . .
." 530 U.S. at 524 (O Connor, J., dissenting). TheApprendi Court
hel d that "[o]ther than the fact of a prior conviction, any fact that
increases the penalty for a crime beyond the prescribed statutory
maxi mumnust be submttedto ajury, and proved beyond a reasonabl e
doubt.™ 1d. at 490 (internal quotations omtted). Because this
hol ding was i n contrast to then-existing practi ce, nunerous appel | ants,
i ncl udi ng Col | azo- Aponte, were given constitutionally-engi neered

ammuni tion to attack their convictions and sentences.
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Rel yi ng on Apprendi, Col | azo- Aponte argues (1) that his ten-
year enhanced sentence for the gun count must be vacat ed since the
jury never determ ned beyond a reasonabl e doubt that he carried a
sem aut omati ¢ weapon; (2) that his drug sentence nust be vacated
because t he drug quantity at i ssue was neit her deci ded by the jury nor
proven beyond a r easonabl e doubt; and (3) that his conviction shoul d be
vacat ed because 8§ 841(b) is unconstitutional onits face. Since
appel lant's argunments are raised for the first tinme on appeal, we

reviewthemfor plainerror. SeelUnited States v. Eirby, 262 F. 3d 31,

36 (1st Cir. 2001).

First, appel | ant argues that his ten-year enhanced sent ence
for the gun count nust be vacat ed because, under Apprendi, the jury
shoul d have det er mi ned beyond r easonabl e doubt t hat he was account abl e
for the sem aut omati ¢ weapons used or carried by his co-conspirators.
The gover nnent concedes that it was plainerror for the district court
t o i npose t he enhanced sentence.! G ven the governnment's concessi on,
we vacate Coll azo-Aponte's ten-year sentence.

The gover nnent proposes that we remand t he case to substitute
a five-year consecutive sentence for t he ten-year enhanced sent ence.

The five-year sentence does not suffer fromany of the constitutional

! The governnent concedes this argunent, in part, because the evi dence
used to establish appellant's guilt for the use of sem automatic
weapons pre-dat es t he anendnent whi ch aut hori zes an enhanced sent ence
for such conduct.
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infirmties that plague the ten-year sent ence because (1) the origi nal
i ndi ctment included a count chargi ng appellant with violating 8
924(c) (1) (A ; and (2) the jury found appel | ant guilty of this charge
beyond a reasonabl e doubt. Therefore, we remand the case to the
district court to inpose a sentence under 8 924(c)(1)(A).
Second, Col | azo- Apont e argues t hat hi s drug sent ence nust be
vacat ed because the drug quantity at i ssue was not proven beyond a
reasonabl e doubt at trial, as required by Apprendi. Appellant’
argument , however, rests on an expansi ve readi ng of Apprendi that has
been explicitly and repeatedly rejected by this Court. W have
consistently held that the Apprendi doctrine does not apply to
def endants who are sentenced to terns |ess than the otherw se

appl i cabl e statutory nmaxi num See, e.q., Eirby, 262 F. 3d at 37; United

States v. Duarte, 246 F. 3d 56, 60 (1st Cir. 2001); United States v.

Baltas, 236 F. 3d 27, 41 (1st Cir. 2001). Most succinctly, Apprendi
does not require that all sentencing factors be submttedtoajury and
proven beyond a reasonabl e doubt, rather only those that "increase[]
the penalty for acrime beyond the prescri bed statutory maxi mum. . .
" 530 U.S. at 490.

I nthe instant case, Col |l azo-Aponte's sentence for the drug
conspiracy was at | east seven years | ess than the applicabl e statutory
maxi num See 21 U S.C. 8§ 841(b)(1)(C) (authorizing a term of

i npri sonment of not nore than 20 years for a def endant who has been
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found guilty of a drug of fense i nvol vi ng any quantity of cocai ne, crack
cocai ne, or heroin). BecauseApprendi's constitutional requirenents do

not even apply to appell ant's drug conspiracy sentence, we affirmthe

151-mont h sentence. See Baltas, 236 F.3d at 41 (hol di ng that "no
constitutional error occurs when the district court sentences the
def endant within the statutory maxi num regardl ess that drug quantity
was never determ ned by the jury beyond a reasonabl e doubt").
Lastly, Coll azo-Aponte argues that his conviction shoul d be
vacat ed because, post-Apprendi, § 841(b) is unconstitutional onits
face. Section 841(a)(1l) makes it unlawful to "manufacture, distribute,
or di spense, or possess withintent to manufacture, distribute, or
di spense, a control |l ed substance." Section 841(b), inturn, provides
t he penalties for violations of § 841(a)(1), which vary dependi ng upon
drug type and quantity. BeforeApprendi was decided, only the el enents
specified in 8 841(a) (1) needed to be proved to a jury beyond a
reasonabl e doubt; the penalty provisions set forthin 8§ 841(b) were
adm ni stered by the sentenci ng judge under a preponderance of the
evi dence standard. After Apprendi, however, all facts (other than
prior convictions) that set the maxi numpossi bl e puni shnent under 8§
841(b) nust be establ i shed beyond a r easonabl e doubt by t he sane body
t hat determ nes cul pability under 8§ 841(a). See E rby, 262 F. 3d at 37

(finding that Apprendi applies to drug quantity determ nations).



Because of this shift, appellant concl udes that 8§ 841(b) can no | onger
wi t hstand constitutional scrutiny.

Ve find Col | azo- Apont e' s ar gunent unper suasi ve because none
of the provisions of 8§ 841(b) contradi cts Apprendi ' s nandate. Section
841(b) does not require that sentencing judges determ ne the facts that
increase the penalty for the crime beyond the prescribed statutory
maxi mum Nor does § 841(b) require that such facts be determ ned by a
preponder ance of the evidence. The statuteis silent as to who nakes
t hese findi ngs and under what burden of persuasion. Hence, thereis
nothing in the statutory | anguage that explicitly defies Apprendi.

Mor eover, the Constitution, as interpreted by Apprendi,
sinmply makes the jury the deci si onmaker and the reasonabl e- doubt
st andard t he proper burden for facts that i ncrease t he penalty beyond
t he applicabl e statutory maxi num "Howstatutes are. . . inplenented
[] tofulfil that requirenment is a subject towhichthe Constitution

does not speak." United States v. Brough, 243 F. 3d 1078, 1079 (7th

Cir. 2001); see also United States v. Candel ario, 240 F. 3d 1300, 1311

n.16 (11th Cir. 2001) (characterizing as "w thout nerit" a faci al

chal l enge to 88 841 and 846 under Apprendi ), cert. denied, --- U.S. ---

, 121 S. . 2535 (2001); United States v. Sl aughter, 238 F. 3d 580, 582

(5th Cir. 2000) (statingthat "[w] e see nothing inthe Suprene Court
deci sion i n Apprendi which would permit us to conclude that 21 U. S. C

88 841(a) and (b), 846, and 860(a) are unconstitutional on their
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face"), cert. denied, 532 U. S. 1045, 121 S. Ct. 2015 (2001); United

States v. Cernobyl, 255 F. 3d 1215, 1218-19 (10th G r. 2001) (rejecting

an Apprendi -based facial challenge to 8 841); United States v.

McCal lister, 272 F. 3d 228 (4th Cir. 2001); United States v. Kelly, 272

F.3d 622 (3d Cir. 2001) (sane); United States v. Martinez, 253 F. 3d

251, 256 n.6 (6th Cir. 2001) (sane); United States v. Wods, 270 F. 3d
728, 729-30 (8th Cir. 2001) (sane).

Thus, a shift in howjudges inplenent 8 841(b) sinply does

not rai se the constitutional doubts of which Col | azo- Apont e conpl ai ns.

Because there i s no constitutional defect i nherent in the |l anguage or
desi gn of § 841, we find no i npedi ment to appel | ant' s convi cti on under
the statute.?

Col | azo- Apont e' s second chal l enge to 8 841(b) argues t hat
the statute i s unconstitutional because it does not require proof
beyond a reasonabl e doubt t hat t he def endant knew of the specific
guantity of cocaineinvolvedinthe offense. Sincethe plainlanguage
of 8 841(a) requires that the proscribed acts be comm tted "know ngly
and i ntentionally,"” appellant clains that this nmens rea requirenent

should extendto all the el ements of the offense. See United States v.

2 Appel I ant al so chal | enges the constitutionality of 21 U. S. C. § 846,
whi ch (anmong ot her t hi ngs) makes t he penal ty provi si ons of § 841(h)
appl i cabl e t o anyone who conspires to violate § 841(a). Because § 846
isinextricablyintertwinedw th 8§ 841(b) and sinply of fers anot her
occasionto apply the penalties set forthin 8841 (b), our ruling as
to 8 841(b) applies with equal force to § 846.
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Ahnmad, 101 F. 3d 386, 390 (5th G r. 1996) (appl yi ng nens rea requi renent
instatutetoall el enments of offense). He concl udes by noting that
since, post-Apprendi, 8 841 (b) nust be determ ned by a jury beyond
reasonabl e doubt, the drug quantity at i ssueis nowan el enent of the
of fense to which the nens rea requirenent should apply.:?3

To det er m ne whet her Congress i ntended to i npose t he specific
scienter requirement that appel | ant proposes, we nust first exam nethe

statutory | anguage of 8 841(b). See Staples v. Lnited States, 511 U S.

600, 605 (1994) (notingthat statutory | anguage i s the starting poi nt
in analyzing whether Congress intended to inpose a nens rea
requi rement). The plainlanguage of § 841(b) requires the gover nnent
to prove only that the offense "involved" a particular type and
guantity of drug, not that the def endant knewthat he was di stri buting

that particular drug type and quantity. See United States v. Sheppard,

219 F. 3d 766, 768 n. 2, 770 (8th G r. 2000) (ruling that the statutory
| anguage of 8 841(b) does not require the governnment to prove t hat
def endant knewof the specific drug type and quantity at i ssue). Thus,
nothing in the statutory | anguage of 8 841(b) supports a nens rea

requirenment. Furthernmore, a specific crimnal intent requirenent

3 We disagree with appellant's characterization of the drug quantity
as an el enment of the offense. Apprendi did not convert all sentencing
factorsinto el enents of the of fense, only those that "increase[] the
penalty for acrime beyondthe prescribed statutory nmaxi mum.

530 U.S. at 490. Because the drug conspiracy sentenceinthis case
was Wi thin the applicable statutory maxi num the drug quantity at issue
never becane an el enment of the offense.
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"serves only to separate those who understand t he w ongf ul nat ure of

their act fromthose who do not." United States v. X-Citenent Vi deo,

Inc., 513 U. S. 64, 72 n.3(1994). Thus, the presunptionin favor of a
scienter requirenment should only apply "to each of the statutory
el enents that crimnalize otherw seinnocent conduct.” 1d. at 72. 1In
the i nstant case, the drug quantity involvedin appellant's offenseis
not a factor that is necessary tothe determ nati on of whether his
conduct is "crimnal" or "innocent." Appellant is guilty whether he
conspiredto sell 30 kil os of heroinor 30,000. Because t he anount of
drugs at i ssue woul d not nmake appel | ant' s behavi or unpuni shabl e, his
argument necessarily fails.

CONCLUSI ON

A ven t he governnent' s concessi on, wevacat e appel l ant' s ten-
year enhanced sent ence i nposed under 8§ 924(c)(1)(B), and werenmand t he
casetothedistrict court toinpose an Apprendi-conpliant sentence
under 8 924(c) (1) (A . W upholdthe constitutionality of § 841(b), and
t hereby affirmappellant's convi ctionunder it. Lastly, weaffirm
appel lant's sentence under the drug count, as it was within the
appl i cabl e statutory maxi num

Affirmedin part, vacated in part, and remanded for action

consistent with this opinion.
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