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Per curiam Appellants sought danmages from appellee

Vol kswagen for injuries arising out of a car accident 1in
February 1991. |In a previous decision, we resolved a nunber of
evidentiary questions arising fromthe trial in this diversity

case. See Trull v. Vol kswagen of Anerica, Inc., 187 F.3d 88 (I st

Cir. 1999). Appellants also challenged a jury instruction that
required themto prove, in addition to causation, " the nature
and extent of the injuries that were enhanced’"” as a result of
a defect in the vehicle's design. Id. at 103. Appel | ant s
argued that once they denonstrated causation, the defendants
bore the burden of apportioning danmages because the enhanced
injuries at issue were indivisible from the injuries that
resulted from the wunderlying accident. The jury found for
Vol kswagen, and we reasoned that assignnment of the burden
"unquesti onably may have been deterninative" of the result. 1d.

We noted that the question of who bears the burden in a so-
cal l ed "crashwort hi ness" case i nvol ving i ndivisible injuries had
di vided courts across the country, and that the New Hanpshire
Suprenme Court had not yet faced the question. |d. at 100.

Concl udi ng that placenment of the burden was "quintessentially a
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policy judgment appropriately nade for the state by its own
courts,"” id. at 103, we retained jurisdiction and certified the
foll owing question to the New Hanpshire Supreme Court:

Under New Hampshire law, in a crashworthiness or
enhanced injury case, does the plaintiff bear the
burden of denopnstrating the specific nature and extent
of the injuries attributable to the manufacturer, or
does the burden of apportionnment fall on the defendant
once the plaintiff has proved causati on?

The New Hanmpshire Supreme Court has concluded that the
burden falls on the defendant:

In crashworthiness cases i nvol vi ng i ndi vi si ble
injuries, we conclude that the plaintiffs nust prove
that "a design defect was a substantial factor in
produci ng danmages over and above those which were
probably caused as a result of the original inmpact or
collision. Once the plaintiff[s] make[] that show ng,
the burden shifts to the defendant[s] to show which
injuries were attributable to the initial collision
and which to the defect.” Trull, 187 F.3d at 101-02.

Trull v. Vol kswagen, 2000 WL 1425142, *4 (NH Sept. 28, 2000).

Because the district court’s instruction placed the burden
on the plaintiffs, they are entitled to a new trial. We
t herefore vacate the judgnent of the district court and remand
the case for new proceedi ngs consistent with both our prior
deci sion and the New Hanpshire Supreme Court’s response to our
certified question of |aw.

The judgnent of the district court is therefore vacated and

renmanded.






