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CAMPBELL, Senior Circuit Judge. Pl ai ntiff-appell ant

Jamr Santiago Clenmente brought this disability discrimnation
action against her enployer, defendant-appellee Executive
Airlines, Inc., d/b/a American Eagle ("American Eagle"). The
district court allowed Anmerican Eagle’'s notion for summary
j udgnment on the ground that Santiago failed to adduce sufficient
evidence that she was disabled within the nmeaning of the
Americans with Disabilities Act, 42 U S.C. 8§ 12101 et seq. (“the
ADA"). We affirm
l.

We descri be the rel evant facts appearing in the summary

judgnment record in the light nost favorable to the appell ant.

See New York State Dairy Foods, Inc. v. Northeast Dairy Conmpact

Commin, 198 F.3d 1, 3 (1st Cir. 1999). Begi nni ng Decenber 1,
1991, Santiago was enployed by Anerican Eagle. She becane a
flight attendant on November 30, 1994. On August 30, 1995, on
a flight sequence to St. Croix, Santiago conpl ai ned of ear pain
and requested to be relieved from her schedule upon arrival in

San Juan.



The next day, Santiago awoke with bl eeding and pain in
her ear. That day, her private physician diagnosed her with
otitis media (ear infection) and ordered her to rest. Santiago
went on sick leave from Anerican Eagle. VWhen her pain
persi sted, Santiago sought emergency room care and then
treatment from Dr. GermAn Gonzal ez, an ear, nose and throat
specialist. Dr. Gonzal ez di agnosed otitis nmedia and sinusitis
(sinus infection). Upon his recomendation, on October 10,
1995, Santiago reported her ear problemas a work-related i njury
to the State Insurance Fund ("SIF").

American Eagle permtted Santiago to take sick |eave
from August 31, 1995, to early Novenmber, 1995. Follow ng her
sick leave, Santiago returned to work with no nmedica
restrictions. She continued to experience pain, however,
particul arly during non-pressurized cabin flights. On Novenber
15, 1995, Santiago underwent an audi ogram a subjective hearing
test. This test indicated that she had a noderate hearing | oss
in the right ear, but no hearing loss in the left ear. I n
subj ective hearing tests, the results depend upon the
i ndividual’s verbal responses as to her perceptions of her
ability or inability to hear certain sounds. I n objective

hearing tests, a physician determ nes hearing ability by



observing the brain’ s response to sound; self-reporting is not
a factor.

On Decenmber 5, 1995, Santiago sought additional
treatnment from the SIF physician, Dr. Pichardo, who di agnosed
Santiago with acoustic trauma in her right ear and stated that
Santiago should fly only in planes with pressurized cabins in
order to "mnimze the effect of pressure” in that ear.
Santiago gave Dr. Pichardo's recommendati on to her supervisor,
M chel |l e Fajardo. Fajardo told her that the airline could not
assign her to work solely in pressurized cabins because the
rel evant collective bargaining agreenment precluded American
Eagle fromaltering Santiago’ s flight sequences. Fajardo stated
that Santiago had two options: she could continue flying
wi t hout the requested accommodation, or she could resign.
American Eagle did not offer any other options at this tine.
Ot her flight attendants who had requested accommodati ons due to
ear probl ems had been offered ground positions.

Foll owi ng this conversation, Santiago continued to fly
on planes both with pressurized and unpressurized cabins. On
March 1, 1996, Dr. Gonzal ez noted that Santiago had recovered
fromher otitis and sinusitis, but found that she had damage to

her inner ear, resulting in auditory loss in the right ear and



ot her synmptons. He recomended that she not fly wuntil her
condi tion inproved.

On Santiago’s own initiative, she ceased flying on
March 19, 1996. A few days later, Anmerican Eagle referred her
to a conpany-appoi nted physician, Dr. Thomas Murphy. Dr. Mirphy
stated that Santiago nay have a fistula (an abnorml passageway)

produci ng chronic ear problens and that she “may not be able to

fly again.” He ordered that Santiago be tenporarily renoved
fromflying duties until her condition stabilized. Subjective
hearing tests in or around April, 1996, reflected continued

hearing loss in Santiago’s right ear.

Around this tinme, Anmerican Eagle began searching for
a ground position for Santiago. Accordingly, in early April
1996, Santiago was transferred to a tenporary receptionist
position at the sanme salary level. |In My, 1996, she becane a
payroll clerk; in June, 1997, Santi ago took a permanent position

as operational manager, earning a higher salary than she did as

a flight attendant. On or around June 19, 1996, a coworker
conpl ai ned about Santiago’s "tone of voice," i.e. that she was
speaking too |oudly. Ana Torres, the head of personnel,

suggested that Santiago be referred to a psychol ogi st because

she "had a problem of adaptation” to her hearing |oss.



On May 21, 1996, Dr. Gonzal ez performed an expl oratory
t ynpanot ony and cl osed a fistula. In July, 1996, he recommended
that Santiago use a hearing aid and that she avoid "constant
airplane flights.” Additional subjective hearing tests around
that tinme reflected continued hearing loss in her right ear.
Santiago did not start using the hearing aid until sometine
after August 29, 1996.

On February 25, 1997, Santiago filed a conplaint
al |l egi ng that her enpl oyer’s conduct viol ated the ADA, 42 U.S. C.
8§ 12101 et seq., and Act Nunber 44 of July 2, 1985, P.R Laws
Ann. tit. 1, 8§ 501 (1982 & Supp. 1992) ("Puerto Rico
Disabilities Law'). In March, 1997, further subjective hearing
tests indicated that Santiago had noderate to severe hearing
loss in her right ear, while the left ear was nornmal.

I n Novenber, 1997, Santi ago underwent obj ecti ve heari ng
tests for the first tinme, perforned by otologist Dr. Fred
Telischi. These tests suggested that her hearing was within the
normal range in both ears. On January 21, 1998, she had
addi ti onal objective hearing tests performed at the request of
her expert witness, Dr. José Arsuaga, an ear, nose and throat
specialist. After the tests, Dr. Arsuaga opi ned that Santiago's
hearing capacity was within normal |imts in both ears. He

concl uded that while Santiago had suffered aerotitis (damage to
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t he m ddl e ear caused by ambi ent pressure changes) and possible
danmage to the inner ear in 1995, she had recovered. Bot h
Telischi and Arsuaga stated that Santiago nmay have exagger ated
her responses in the earlier subjective audiol ogy tests.

On February 17, 1998, Santiago noved for partial
sunmary judgnent on the issue of liability, contending that
American Eagle had failed to tinmely provide a reasonable
accommodation and that this failure caused her hearing |oss.
Ameri can Eagl e opposed Santiago’s notion and cross-noved for
sunmary judgnent. In its notion, American Eagle did not dispute
the facts presented by Santiago but set forth additional facts,
some of which concerned the tenporary nature of her hearing
| oss. Santiago opposed Anerican Eagle’'s cross-notion,
contendi ng that some of the additional facts were disputed.?

On June 9, 1998, in a published opinion, the district
court allowed American Eagle’s notion for summary judgnment. See

Santiago Clenente v. Executive Airlines, 7 F. Supp.2d 114

(D.P.R 1998). The district court determ ned that Santiago did
not set forth sufficient evidence of a substantial limtationto

amjor |ife activity. Hence, it concluded, she failed to prove

To the extent that Santiago’'s opposition to Anerican
Eagle’s nmotion for sunmary j udgnent i ndi cated factual
controversies, none are material to our disposition of this
appeal .
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an elenent of her prima facie case under the ADA: that her
i mpai rment amounted to a disability. The court also dism ssed
Santi ago’ s suppl emental state |aw claim w thout prejudice, for
| ack of jurisdiction.

1.

This Court reviews orders for summary j udgnment de novo,

construing the record in the light nost favorable to the
nonmovant and resolving all reasonable inferences in that
party's favor. See Houlton Citizens' Coalition v. Town of

Houlton, 175 F.3d 178, 184 (1st Cir. 1999). Santiago contends
that the district court did not properly construe the record in
her favor, leading it erroneously to the conclusion that her
condition did not constitute a disability.

The ADA prohibits an enployer from discrimnating
against a qualified individual on the basis of a disability.
See 42 U. S.C. 8§ 12112(a). Here, Santiago alleges that Anmerican
Eagl e failed reasonably to acconmmodate her all eged ear-rel ated
di sability. To survive Anmerican Eagle’'s nmotion for summary
judgment, she nust furnish "significantly probative evidence"
that, inter alia, she is a qualified individual wth a
disability within the neaning of the ADA and that, despite
knowing of the disability, her enployer did not reasonably

accommdate it. See Higgins v. New Bal ance Athletic Shoe, |nc.
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194 F.3d 252, 264 (1st Cir. 1999); see also 42 U S.C. 8
12112(b) (5)(A) (under ADA, the term “discrimnate” may include
not maki ng reasonabl e accommpdati ons t o known physi cal or nent al

limtations of otherwi se qualified individual with disability).

Li ke the district court, we conclude that Santiago’'s
ADA case founders for failure to show that she had a disability
as that term has been construed for purposes of the statute.
Not all physical inpairnments rise to the level of disability

under the ADA. See Al bertsons., Inc. v. Kirkingburg, 119 S. Ct.

2162, 2168-69 (1999). Rat her, the ADA defines the term
"disability" as (A) "a physical or nmental inpairment that
substantially limts one or nore of the major life activities of
[an] individual,” (B) "a record of such an inmpairnment,” or (C)
"being regarded as having such an inpairnment." 42 U. S.C. 8§
12102(2) (A)- (O

A. Substantially limting inpairnment

In contending that she qualifies for ADA protection
under 42 U S.C. 8§ 12102(2)(A), Santiago argues that her ear
probl ems, principally the tenporary right-ear hearing |oss,
substantially limted her major life activities of hearing,
speaki ng, and worKking. Whet her an inpairnment substantially

limts one or nmore of an individual’s nmajor life activities is
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determined in a three-step anal ysis. See Bragdon v. Abbott, 524
U S 624, 631 (1998). First, we consider whether Santiago’ s ear

probl ens constituted a physical inmpairment. Second, we identify

the life activities upon which Santiago relies -- hearing,
speaki ng, and working -- and determ ne whether they constitute
major |life activities under the ADA. Third, tying the two

statutory phrases together, we ask whether the inpairnment
substantially limted one or nore of the activities found to
ampunt to major life activities. See id.

Read nost favorably to Santi ago, her evi dence satisfies
the first two requirenments of this anal ysis. Her ear problens
were an inpairnment under the rel evant EECC definitions, being a
“physi ol ogi cal disorder or condition” affecting “special sense
organs." See 29 C F.R 8 1630.2(h)(1). And the three
activities clained to have been inpaired -- hearing, speaking,

and working -- are all explicitly recognized as "major life

activities" under EECC regulations. See id. § 1630.2(i);

n

ee

also Colwell v. Suffolk County Police Dept., 158 F.3d 635, 642

(2d Cir. 1998), cert. denied, 526 U.S. 1018 (1999) (activities

listed in EECC regul ations are treated as mpjor life activities
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per se, rather than as npjor life activities only to the extent
that they are shown to affect a particular ADA plaintiff).?

VWhere Santiago’s clai mencounters difficulty is at the
third and final step of the analysis: her ear inpairnment was
not shown to have substantially interfered with her performance
of any of the identified mmjor Ilife activities. EECC
regul ati ons define "substantially limts" as:

(i) Unable to performa mjor life activity

that the average person in the general

popul ati on can perforn or

(ii) Significantly restricted as to the

condi ti on, manner or duration under which an

i ndi vidual can perform a particular mgjor

life activity as conpared to the condition,

manner, or duration under which the average

person in the general popul ati on can perform

that same major life activity.
29 CF.R 8§ 1630.2(j)(1). Anong the relevant consi derations are
(1) the nature and severity of the inpairnment; (2) the duration
or expected duration of the inpairnment; (3) the permanent or
|l ong terminpact, or the expected permanent or long termi npact

of or resulting fromthe inpairnment. See id. 8§ 1630.2(j)(2).

1. Heari ng and speaki ng

e ook to the well-reasoned views of the agencies
i npl ementing a statute, which "constitute a body of experience
and i nformed judgnent to which courts and litigants may properly
resort for guidance." Bragdon, 524 U.S. at 642 (quoting
Skidnore v. Swift & Co., 323 U.S. 134, 139-140 (1944)).
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Santiago has not provided evidence sufficient to
denonstrate that her claimed inpairnment substantially interfered
with hearing or speaking. The Suprene Court recently enphasized
that a court nust determ ne on a case-by-case basis whether an
i ndi vidual has offered sufficient evidence “that the extent of
the limtation in ternms of [her] own experience . . . 1is

substantial .” Al bertsons, 119 S. Ct. at 21609. As the EEOC

regul ati ons instruct, we exam ne the evidence of the duration,
severity, and | ong-term i npact of Santi ago’s al | eged
limtations. See 29 C.F.R 8 1630.2(j)(2).

As for duration, it is undisputed that Santiago’s
auditory problenms were tenporary and that her hearing is now
nor mal . Begi nning in Novenmber, 1995, Santiago underwent
subj ective tests. These reflected a hearing loss in her right
ear.® By Novenber, 1997, objective tests showed that her heari ng
was normal in both ears and there is no evidence of hearing | oss
beyond that time. Hence, a reasonable jury could conclude that,
at nost, Santiago experienced noderate to severe hearing loss in

one ear for approximately two years.

3The pai n and di zzi ness Santi ago experienced fromflying in
unpressuri zed cabins are not the basis for her ADA claim which
focuses on her hearing |oss.
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It is true, as the district court acknow edged, that
the tenporary nature of an inpairnment does not necessarily
preclude it fromconstituting a disability under the ADA:

Al t hough short-term tenporary restrictions
generally are not substantially limting, an
i npai rment does not necessarily have to be
permanent to rise to the |evel of a
di sability. Some conditions may Dbe
| ong-term or potentially long-term in that
their duration is indefinite and unknowabl e
or is expected to be at |I|east several
nont hs. Such conditions, if severe, my
constitute disabilities.

Katz v. City Metal Co., Inc., 87 F.3d 26, 31 (1st Cir. 1996)

(citing 2 EEOC Conpl i ance Manual, Interpretations (CCH) § 902. 4,
1 6884, p. 5319 (1995)) (enphasis supplied).

It i s debat abl e whet her Santiago’ s treating physicians
consi dered her ear-related i npairnment to be permanent, |ong-term
or potentially long-term For exanple, in March, 1996, Dr
Gonzal ez reconmmended t hat Santiago not fly "until" her condition
i nproved, and Dr. Mirphy stated that Santiago should be
temporarily removed from flying duties until her condition
stabilized.

Even assum ng that Santiago’s i mpai r ment was
potentially long-term however, there is no evidence that the
tenmporary dimnution in her right-ear hearing had a severe
i npact on her functional ability to hear. See 29 C.F.R 8§
1630.2(j)(2)(i). The record at npst supports a possible finding

-13-



that Santiago’s hearing | oss was noderate to severe in one ear
only. An audi ol ogi cal evaluation summary dated March 3, 1997,
states that "Counseling [was] provided relative to inpairnments
associated with the wunilateral hearing loss, nanely, the
inability to perform sound |ocalization, and difficulty with
speech discrimnation in noisy environnents." No evidence,
however, identifies the overall functional degree of |oss

suffered by Santiago. See Albertsons, 119 S. Ct. at 2169 (fact

that plaintiff suffered nonocular vision was, wthout nore,
insufficient to establish disability). Nor is there evidence
that the hearing | oss actually affected Santiago’ s activities in

some specific way. See Still v. Freeport-MMran, Inc., 120

F.3d 50, 52 (5th Cir. 1997) (where plaintiff offered no evidence
that he is unable to engage in any usual activity because of
blindness in one eye, major |ife activity of seeing is not
"substantially limted'). G ven her normal hearing in one ear
and the existence of sone residual hearing in the other, there
is insufficient basis, without nore, for assum ng a substanti al
loss in overall hearing ability. In short, Santiago has not
adduced sufficient evidence that, conpared to the average person

in the general population, she was significantly restricted in

her hearing. See Albertsons, 119 S. C. at 2168-69; 29 C F. R

§ 1630.2(j)(1).
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The same is even nore true with regard to the ngjor
life activity of speaking. The record contains at nost sone
evi dence suggesting that Santiago’s tone of voice nmay have been
affected by her inpairment. This is inadequate, w thout nore
and in light of the record discussed supra, for a reasonable
jury to conclude that her inpairnment substantially limted her

speaki ng. See Davidson v. Mdelfort Clinic, Ltd., 133 F.3d 499,

507 (7th Cir. 1998) (where there was no evidence that disorder
affected plaintiff’s ability to conmuni cate generally, there was
no substantial interference wth her ability to speak).
Moreover, Santiago points to no evidence of the actual or
expected |l ong-term inpact of her tenporary hearing inpairnment.
See 29 C.F.R § 1630.2(j)(2)(iii).

In sum under the fact-specific analysis of the
duration, severity, and long-terminpact of Santiago’s hearing
i mpai rment mandated by the ADA, see Katz, 87 F.3d at 32, we
conclude that it cannot be reasonably construed to have
substantially limted her mpjor life activities of hearing and

speaki ng. 4

4Santiago contends that Anerican Eagle s denial of her
request not to fly in unpressurized cabins caused her hearing
| oss. Assunming that this contentionis true, it reads the ADA s
protecti ons backwards. Santiago’ s present claimof disability
focuses on her hearing | oss. She does not contend that she had
that disability at the tinme of her request, nor is it readily
apparent that the pain and other side effects she then reported

-15-



2. Wor Ki ng

Simlarly, Santiago did not adduce sufficient evidence
that her inpairment substantially limted the mpjor life
activity of working. EEOC regul ati ons provide that this activity
is substantially limted only where an individual is
"significantly restricted in the ability to perform either a
class of jobs or a broad range of jobs in various classes as
conpared to the average person having conparable training,
skills and abilities.”" 29 C.F.R 8§ 1630.2(j)(3)(i) (1998). The
EEOC further identifies several factors that courts should
consi der when determ ni ng whet her an i ndividual is substantially
l[imted in working, including "the nunmber and types of |obs
utilizing simlar training, know edge, skills or abilities,
within [the] geographical area [reasonably accessible to the
i ndividual], from which the individual is also disqualified."
Id. 8§ 1630.2(j)(3)(ii)(B).

Hence, to be substantially limted in the mpjor life
activity of working, Santiago nust be precluded from nore than

a particular job. See Murphy v. United Parcel Servs., Inc., 119

S. Ct. 2133, 2138 (1999); see also 29 C.F.R. § 1630.2(j)(3)(i).

from unpressurized flight were thenselves disabilities within
t he neani ng of the ADA. See note 3, supra. An enployer’s duty
to accommdate relates only to existing disabilities. See
Soileau v. Guilford of Maine, Inc., 105 F.3d 12, 15 (1st Cir
1997) .
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Her tenporary hearing |oss, however, was not shown to have
interfered at all in carrying out the duties of a flight
attendant. Even if her inpairnment were defined nore broadly --
i.e., as a condition precluding flight on non-pressurized
airplanes -- there is no evidence of how many jobs call for this
ability, or that she was precluded from any class of jobs

Moreover, the record indicates that Santiago was qualified for
various ground positions at American Eagl e, i ncl udi ng
receptionist, payroll clerk, and operational nmanager. | ndeed,
Santiago has successfully continued her enploynent at American
Eagl e, and earns a higher salary than she did as a flight
at t endant. As a matter of l|aw, therefore, Santiago did not
establish that her inpairnment substantially limted her ability

to work. See Murphy, 119 S. Ct. at 2138-39.

W t hout evi dence t hat Santiago’s i npai r ment
substantially limted any of the three clained major life
activities, the district court correctly concluded that her
claimcould not survive summary judgnment. “Absent a disability

no obligations are triggered for the enployer.” Soileau,

105 F.3d at 15.°

5k’'n Sutton v. United Air Lines, Inc., 527 U. S. 471, 119 S.
Ct. 2139 (1999), the Suprenme Court held that corrective and
mtigati ng measures nust be consi dered i n det erm ni ng whet her an
i ndividual is disabled under the ADA. 119 S. C. at 2146
Hence, courts nust examne how an inpairnent affects a
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B. Havi ng a record of such i npairnment

Santiago al so has not adduced sufficient evidence to
satisfy subpart (B) of 42 U S C. § 12102(2), in which a
disability is defined as "a record of such an inpairment."” To
have a record of such an inmpairnent, a plaintiff nust have a
hi story of, or been m sclassified as having, an inpairnment that
substantially linmted a nmajor life activity. See 29 C.F.R. 8§
1630. 2(k) .

The regul ati ons make cl ear that the recorded i npai r ment
must be one that substantially limted a major life activity.

See id.; Sorensen v. University of Utah Hosp., 194 F.3d 1084,

1087 (10th Cir. 1999); Hilburn v. Murata Elec. N. Am, Inc., 181

F.3d 1220, 1229 (11th Cir. 1999). Santiago points to no
evidence of either a history or msdiagnosis of such an
i npai rment.  Thus, her claimcannot proceed under subpart (B).

C. "Regarded as havi ng such an inpairnent"

Santi ago additionally contends that she is entitled to

relief under the ADA because Anerican Eagle regarded her as

plaintiff's life activities in |light of her attenpts to correct
her inpairnent, including hearing aids. See id.; Higgins, 194
F.3d at 265; lvy v. Jones, 192 F.3d 514, 516 (5th Cir. 1999).
Here, the district court did not have the benefit of the Sutton
opinion at the tine it decided this case. Because we concl ude
that Santiago’s inpairment did not rise to the level of a
disability even in its unmtigated state, there is no need to
remand this issue for further consideration by the district
court in light of Sutton.
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having a substantially limting inpairnment. EECC regul ati ons
define “is regarded as having such an inpairnment” as:

(1) Has a physical or nmental inpairnent that

does not substantially limt major life

activities but is treated by a covered

entity as constituting such limtation;

(2) Has a physical or nmental inpairnment that

substantially limts mjor life activities

only as a result of the attitudes of others

toward such inpairnment; or

(3) Has [no physical or nental inpairnent

within the nmeaning of the regulations] but

is treated by a covered entity as having a

substantially limting inpairnent.
29 C.F.R 8 1630.2(I).

I n support of her argunment, Santiago points to the
foll owi ng evidence: the conpany-appoi nted doctor’s di agnosi s of
a possible fistula and recommendati on that she not fly until her
condition stabilized; the head of personnel’s suggestion that
she see a psychologist because she "had a problem of
adaptation”; and her wuse of a hearing aid. Dr. Murphy’s
statenents do not, however, support a conclusion that Santiago
was treated by American Eagle as if she had a substantially
[imting inpairnent. Dr. Murphy sinply stated that Santiago
“may have” a fistula, that she “may” not be able to fly again,
and that Santiago should be tenporarily removed from flying
duties until her condition stabilized. H's comments concerned

Santiago’s ability to fly in light of her synptons. They did
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not concern her ability to performmajor life activities, i.e.,
to hear, to speak, or to work in a class or range of jobs as
di scussed supra.

Mor eover, the record indicates that the conment about
Santi ago’s probl em of “adaptation” and her use of a hearing aid
did not occur until well after she had been transferred to a
per manent ground position. As di scussed above, the clainmed
disability nust precede or at |least be immediately related to
the request for accommodati on. See note 4, supra. Santi ago
cannot conpl ain that she was treated by American Eagl e as havi ng
a substantially limting inmpairment after having received the
accommodati on she sought.

I n sum Santiago has not set forth sufficient evidence
of the existence of a disability under any of the criteria
prescribed by the statute and regul ations. Because Anerican
Eagl e had no | egal duty to Santiago under the ADA, we need not
consi der any of the further issues raised by the parties.

Affirned.
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