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COFFIN, Senior Circuit Judge. Defendants-appellants Mark

Dani el Marin-Canales and Al exander Rodriguez-Mranda request
that this court vacate their pleas of guilty to cocaine
possessi on charges and challenge various aspects of their
sentences. Finding no errors in the trial court's acceptance of
def endants' guilty pleas or inposition of their sentences, we
affirm

[ . Fact ual Backgr ound

On May 9, 1997, a United States Custons Service airplane
observed a lowflying Cessna 210 aircraft proceeding from South
America into the United States. The aircraft entered the United
States over Ponce, Puerto Rico, and it was pursued to the
vicinity of Cidra, Puerto Rico, although it evaded pursuers by
flying wunder electrical wres. The Puerto Rico Police
Departnment received three anonynmous calls collectively stating
that a lowflying plane was throwing out bales to a farm in
Cidra where a M tsubishi Expo van and a BMVwai ted and t hat sone
of the bal es had been placed in the trunk of the BMW At | east
one caller provided the |icense plate nunbers of the vehicles.

The Puerto Rico police first |ocated the BMW occupi ed by
Marin and anot her participant, and upon stopping and searching
it, discovered 28 kilograms of cocaine in the trunk w apped

identically to the 150 kil ogranms of cocaine found on the farm
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The van, occupied by Rodriguez and another participant, was
subsequently stopped and two nine-mllimeter sem -automatic
pistols were later found by a subcontractor maintaining the
i mpounded vehicle for the United States Custons Service.

Bot h def endants entered into pl ea agreenments with the United
St at es under which they pled guilty to possession with intent to
di stribute cocaine, in violation of 21 U S.C. § 841(a)(1), in
exchange for the dism ssal of other counts.! In each, there was
no agreenent as to the defendant's crimnal history category
(CHC). Marin's plea agreenent stated that if his CHC were | and
if he qualified for the "safety valve" provision of US. S. G 8§
5Cl1.2,2 the pertinent sentencing range woul d be 87 to 108 nont hs
and t he governnent woul d recommend 87 nonths. Rodriguez's plea
agreenment stated that if his CHC were |, the applicable
sentenci ng range would be 168 to 210 nonths and the gover nment
woul d recomend 168. Both agreenments spoke in ternms of
contingencies — in both, the defendant was prom sed only that

t he governnment would reconmmend a sentence at the | ower end of

IMarin pled guilty to count IV of the five-count indictnent,
whi ch charged possession of 28 kilograms of cocaine, and
Rodriguez pled guilty to count V, which charged possession of
150 kil ograns.

°The "safety val ve" provision rel eases the nm ni nummandat ory
sentence when a defendant nmeets certain criteria, including
having a CHC of I. See U S.S.G § 5C1.2(1).
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t he applicable range, whatever that m ght be. Both defendants
agreed that their sentences would be within the sound di scretion
of the sentencing judge and woul d be i nmposed in accordance with
t he Sentencing Guidelines.?3

The court accepted defendants' guilty pleas and sentenced
them pursuant to the United States Sentencing GCuidelines.
Because Marin's CHC was |1, he was not eligible for the safety
val ve and the applicabl e sentencing range was 121 to 151 nont hs.
The court accepted the governnent's recomrendati on of a sentence
at the Iower end, 121 nonths. Because Rodriguez's CHC was ||
t he applicable sentencing range was 188 to 235 nonths. The
court accepted the governnent's recomendati on of 188 nont hs.

1. Deni al of Rodriguez's Mbdtion to Suppress

Prior to pleading gquilty, Rodriguez noved for the
suppression of his warrantless arrest and all evidence fl ow ng
fromthe arrest, arguing that the arrest was effected w thout
probabl e cause in violation of his Fourth Amendment rights.

See Beck v. ©Chio, 379 U.S. 89, 91 (1964). The court denied

3SBot h agreenments explained that "defendant . . . is aware
that his sentence is wthin the sound discretion of the
sentencing judge and will be inposed in accordance with the
United States Sentencing Guidelines.” Marin's plea agreenent
al so declared: "Defendant . . . is fully aware . . . that if his
crimnal history is greater than |, his sentence wll be

i ncreased accordingly, and that the Court is not bound by this
pl ea agreenent.”
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Rodriguez's notion and he subsequently entered into the plea
agreenment. It is well established that by entering an
unconditional guilty plea, a defendant waives all non-

jurisdictional defects. See Tollett v. Henderson, 411 U.S. 258,

267 (1973) (explaining that after a defendant has pled guilty,
"he may not thereafter raise independent clainms relating to the
deprivation of constitutional rights that occurred prior to the

entry of the guilty plea"); Acevedo-Ranpns v. United States, 961

F.2d 305, 307 (Ist Cir. 1992) ("It is clear that a plea of
guilty to an indictnment is an adm ssion of guilt and a wai ver of
all non-jurisdictional defects."). Because the issues raised by
Rodri guez are non-jurisdictional, he has waived the opportunity
for appellate review by entering an unconditional guilty plea.?

1. Vol unt ari ness of Defendants' @Qiilty Pl eas

Bot h def endants seek to have their guilty pleas vacated due
to what they define as defects in the plea hearing proceedings,
allegedly in violation of Fed. R Crim P. 11. The advi sory

committee's note to Fed. R Crim P. 32, which authorizes plea

AAfter filing his brief, Marin requested that he be all owed
to adopt the argunments made by Rodriguez with regard to the
notion to suppress. Because Marin was not a party to the notion
to suppress, he cannot appeal its denial or raise the issues it
presented. See Playboy Enters., Inc. v. Public Serv. Comm n of
Puerto Rico, 906 F.2d 25, 40 (Ist Cir. 1990) (argunments not nade
before district court or raised too |late on appeal are waived).
Even if he had been a party to the notion, his argunments were
wai ved when he pled guilty, as we have expl ai ned.
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wi t hdrawal notions, explains that when a def endant noves for the
first time on direct appeal to set aside his guilty plea, "the

applicabl e standard is that stated in H Il v. United States, 368

U S. 424 (1962): 'a fundanental defect which inherently results

in a conplete mnmiscarriage of justice' or an om ssion
i nconsistent with the rudi mentary demands of fair procedure.'”
Fed. R Crim P. 32 advisory conmttee's note; see also Fed. R

Crim P. 11(h) ("Any variance from the procedures required by

this rule which does not affect substantial rights shall be

di sregarded."). W acknow edge, as we did in United States v.

Carrington, 96 F.3d 1 (lst Cir. 1996), that the standard upon

whi ch we base our review of the defendant's request to vacate

his gquilty plea is sonmewhat cl oudy. See id. at 5 n.2

(quoting United States v. Martinez-Mrtinez, 69 F.3d 1215, 1219

(I'st Cir. 1995)). 1In other cases, we have applied the harm ess

error standard. See, e.0., United States v. Parra-|banez, 936

F.2d 588, 598 & n.24 (lIst Cir. 1991). Because we find no error
at all in the Rule 11 proceedings, we need not decide this
i ssue.

We consider primarily four factors when reviewi ng a request
to withdraw a guilty plea:

(1) the plausibility of the reasons pronpting the

requested change of plea; (2) the timng of the

def endant's notion; (3) the existence or nonexistence

of an assertion of innocence; and (4) whether, when
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viewed in light of the energent circunstances, the
def endant' s pl ea appropriately may be characterized as
i nvol untary, in derogation of the requirenents i nposed
by Fed. R Crim P. 11, or otherwi se legally suspect.

United States v. Parrilla-Tirado, 22 F.3d 368, 371 (Ilst Cir.

1994) (footnote omtted).

Regarding the first factor, defendants proffer no particul ar
reason for requesting changes of plea, other than alleged
i nvol unt ari ness. Second, their requests were made thirteen
nmont hs after their change of plea hearings and nine nonths after
sentenci ng wi t hout expl anation for the delay.®> W have expl ai ned
that "the nore a request is delayed - even if nade before
sentence is inposed — the nore we will regard it with disfavor."

United States v. Isom 85 F.3d 831, 838 (Ist Cir. 1996). Third,

def endants do not assert their innocence, which weights the
bal ance against allowing themto withdraw their pleas. See id.
at 839.

M ndful of the fact that defendants start from this
di sadvant aged point, we consider the final factor. Qur main

concern here is whether defendants' guilty pleas were "know ng,

SAl t hough both defendants filed notices of appeal in June
1998, they did not allege error in the Rule 11 proceedi ngs until
filing their March 1999 statenent of issues. W recognize that
the delay in receiving transcripts hindered sonme aspects of
def endants' argunments with regard to the Rule 11 proceedings,
but ot her aspects — for exanple, that the plea agreenents were
m sl eading — could easily have been identified prior to the
recei pt of transcripts.
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voluntary and intelligent within the neani ng of [ Federal Rule of

Crim nal Procedure] 11." United States v. Cotal -Crespo, 47 F.3d

1, 3 (Ist Cir. 1995). Fed. R Crim Pro. 11(d) states:

The court shall not accept a plea of guilty or nolo
contendere without first, by addressing the defendant
personally in open court, determning that the pleais
voluntary and not the result of force or threats or of
prom ses apart froma plea agreenment. The court shall
also inquire as to whether the defendant's willingness
to plead guilty or nolo contendere results fromprior
di scussi ons between the attorney for the governnent
and the defendant or the defendant's attorney.

The rule enconpasses three "core concerns": "1) absence of
coercion; 2) the defendant's understanding of the charges; and
3) the defendant's know edge of the consequences of the guilty

pl ea."

United States v. Gay, 63 F.3d 57, 60 (Ist Cir. 1995).

Furthermore, we review the "totality of the circunstances
surroundi ng the Rule 11 hearing, rather than apply a 'talismanic

test.'" Cotal-Crespo, 47 F.3d at 4-5 (citation omtted).

A. Rodri guez

Def endant Rodri guez makes only general allegations that the
court erred in accepting his guilty plea and points us to no
specific error. Assum ng that he has preserved this argunent,
we peruse the Rule 11 proceedings for general error and we find

none. | nstead, we discover that the <court conducted a
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"conprehensive inquiry,"” akin to that upheld in|som 85 F.3d at
835- 37.

The court ascertained that Rodri guez had signed the petition
to change his plea to gquilty, had fully answered a plea
guestionnaire, and had signed the plea agreenment. Rodri guez
responded affirmatively to the court's questions about whether
he had di scussed the indictment against himwth his counsel,
whet her he understood the nature of the charge to which he was
pl eading guilty, and whether he understood that he waived
certain fundamental rights by pleading guilty (such as the
rights to remain silent, be assisted by counsel, confront and
Cross-exam ne w tnesses against him present w tnesses on his
own behal f, and hold the prosecution to its burden of proving
him guilty beyond a reasonable doubt). After this, Rodriguez
confirmed that he had no doubts about pleading gqguilty.
Rodriguez affirmatively answered the court's particular
guestions about his understanding of the way in which his
sentence would be determ ned and that a 168 nonth sentence was
contingent upon a CHC of |I. Further, Rodriguez indicated that
he understood that the only agreenent was that which was in
writing, that the plea agreement had been translated to him

that he had not been intimdated, threatened, or coerced in
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regard to his guilty plea, and that he pled guilty freely,
willingly, know ngly, and voluntarily.

Thus, the court addressed the three core concerns that nust
be considered when a defendant wi shes to enter a guilty plea;
the court's questions confirmed that Rodriguez had not been
coerced, that he understood the charges, and that he understood
the consequences of his gquilty plea, including sentencing
procedures and possibilities.

B. Mrin

Def endant Marin nmakes nore particularized contentions
regarding the Rule 11 proceeding. He asserts that the court
erred by setting deadlines for the filing of a change of plea
petition that created undue pressure on him making inproper
coments during the hearing, failing to correctly apprise himof
the sentence he faced, neglecting to inquire about his failure
to answer three questions on the plea questionnaire, and failing
to order a presentence investigation prior to the acceptance of
hi s pl ea.

First, Marin conplains about the plea filing deadlines set
by the court pursuant to Fed. R Crim P. 11(e)(5). Defendants
were indicted on May 14, 1997, and pled not guilty on that date.
The docket reflects that on January 27, 1998, the court set a

deadl i ne for change of plea petitions of February 4, due to an
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i npending trial date of February 9. On February 6, Marin filed
his request. In short, Marin had nearly nine nmonths from his
i ndictnent and entry of a not guilty plea until the deadline to
change his plea, the court set a necessary deadline just prior
totrial, and Marin apparently made no effort to seek additi onal
tinme.

Second, the specific coments of the court that Marin
conplains of, to the effect that he had a good attorney, could
not have indicated to Marin that he would receive a particular
sentence nor could it have coerced Marin's plea in any way. The
court very clearly explained to Marin, and Marin acknow edged
that he wunderstood, that the 87 nmonth sentence would be
applicable only if he had a CHC of | and qualified for the
safety valve. Further, the court asked Marin three times if he
understood that if he failed to conply with the safety val ve,
his mnimmterm of inprisonment would be 120 nonths, to which

Marin responded affirmatively. Marinrelies on United States v.

Padilla, 23 F.3d 1220 (7th Cir. 1994), in which we suggested
t hat the appropriate renedy when a def endant was never i nfornmed
on a mandatory mninmum was to allow the defendant to w thdraw

his guilty plea. See id. at 1224. In the instant case,

-13-



however, the court did apprise defendant of a 120 nonth m ni num
only one nonth | ess than defendant's actual sentence.®

Third, the three questions of the forty-four question plea
guestionnaire which Marin failed to answer pertained to whether
he had been coerced, or induced by prom ses, to enter a plea of
guilty. Nevert hel ess, at Marin's change of plea hearing, the
court questioned him as to whether he had been intimdated,
coerced, or forced into pleading guilty by anyone, and he
responded negati vely.

Fourth, Marin alleges that the court erroneously failed to
order a presentence investigation prior to accepting his plea,
relying on U S.S.G § 6Bl.1(c), which states that the court
"shall defer its decision to accept or reject any nonbinding
recommendati on pursuant to Rule 11(e)(1)(B), and the court's
decision to accept or reject any plea agreenent pursuant to
Rules 11(e)(1)(A) and 11(e)(1)(C) wuntil there has been an

opportunity to consider the presentence report." The comentary

SMari n’ s argunment suggests that of the defendant in United
States v. Hernandez-WIlson, 186 F.3d 1 (Ist Cir. 1999), in which
we agreed with the defendant that the court had msled himto
believe that he was eligible for the safety valve provision.
See id. at 6. In that case, however, the prosecutor, defense
counsel, and the court believed the defendant was eligible for
the safety valve and the court indicated that if defendant
conplied with certain conditions he would be eligible for the
safety valve, although ultimately his crim nal history category
prevented himfromqualifying. See id. at 5-6.
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to the Guideline states that it is intended to parallel Rule
11(e), outlining plea agreement procedure. As the Fourth
Circuit has explained, the CGuidelines take this stance in order
to "carry out the Congressional intent that prosecutors do not
underm ne the workings of the Sentencing Guidelines.” United
States v. Ewing, 957 F.2d 115, 117 (4th Cir. 1992).

In United States v. Sanchez-Barreto, 93 F.3d 17 (Ist Cir.

1996), responding to the same argunent, we explained that the

flaw in the defendant's argunment was that "he offers no reason

for equating acceptance of his guilty plea with the acceptance

of a plea agreenment under 8§ 6Bl.1(c)." 1d. at 24; see also

Ewi ng, 957 F.2d at 118 (sane). Here, when accepting Marin's
guilty plea at the change of plea hearing, the court repeatedly
enphasi zed that his sentence was not definite and would be
determ ned at his sentencing hearing. By sentencing Marin in
accord with the Sentencing Cuidelines, after reviewing his
present ence report, the court fully accepted the plea agreenent
at the sentenci ng hearing. In addition, Marin has not
expl ai ned how his interpretation of U S.S.G § 6B1.1(c) can be
aligned with Fed. R Crim P. 32(b)(3), which prohibits
di sclosure of a presentence report unless the defendant has
consented, pled guilty or nolo contendere, or been found guilty,

other than to suggest t hat requiring the presentence
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i nvestigation at the change of plea hearing would benefit the

def endant. See Sanchez-Barreto, 93 F.3d at 25 (" The overarching

pur pose served by the PSR is to assist the district court at

sentencing.").’” The district court's procedure was entirely in

accord with the Sentencing Guidelines as well as the Federal
Rul es of Crim nal Procedure.

Finally, Marin alleges that his plea was involuntary.
Again, a reviewof the transcript of the proceedi ngs establishes
that the court engaged in a conprehensive inquiry. Marin
stated, in response to the court's questioning, that he had
conpl eted one year of college, that he had not consumed any
medi cati on or alcohol in the prior twenty-four hours, and that
he understood the proceedings. He acknow edged having an
under st andi ng of the indictnment, satisfactionwith his counsel's
performance, and awareness of the fundanental rights he was
wai ving by pleading guilty. In addition, the court took pains to
explain the sentencing possibilities to Marin, which were laid
out in the plea agreenment, and which Marin affirmed that he

understood. Further, the court conplied with Fed. R Crim P.

‘Marin makes the related argunent that the court erred
because it accepted the plea agreenent before his CHC was
det er m ned. As just explained, the court did not accept the
pl ea agreenent until sentenci ng when Marin's CHC was det er m ned.
Further, the plea agreenent explicitly stated that the parties
did not agree on Marin's CHC and based all subsequent sentencing
provi sions on the contingency that his CHC woul d be I.
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11(f), contrary to Marin's clainms, by determ ning that there was

a factual basis for his plea. See, e.qg., United States v.

Martinez-Martinez, 69 F.3d 1215, 1220 (lst Cir. 1995 ("If,

during the plea colloquy, the governnent's statenent or the
def endant's own version of the facts sets forth all elenents and
conduct of the offense, adm ssion to that conduct sufficiently
establishes the defendant's understanding of the charge.").
Again, the court addressed the three core concerns - that
Rodri guez had not been coerced, that he understood the charges,
and that he conprehended the consequences of his guilty plea.

In conclusion, we hold that both defendants entered their
guilty pleas know ngly, intelligently, and voluntarily. They
have failed to establish any reason why their guilty pleas
shoul d be wi t hdrawn.

| V. Sent enci ng

Bot h defendants assert that the court nmade various errors
at sentencing. "We have repeatedly stated in the sentencing

context, as well as in other areas, that issues not presented to

the district court will not be addressed for the first tine on
appeal . " United States v. Haggert, 980 F.2d 8, 10 (Ist Cir
1992). By not raising their argunents before the district
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court, defendants have wai ved many of their argunents.® The one
exception regards their requests for downward departures in
their crimnal history categories. Only when a sentencing
court's decision not to depart is based upon a m staken view
that it lacks authority do we have jurisdiction to review it.

See United States v. Leblanc, 24 F.3d 340, 348 (Ist Cir. 1994).

Bot h def endants argued to the district court that their CHCs
be reduced to | pursuant to U S.S.G 8 4Al1.3 because their
crimnal history categories overrepresented the seriousness of
their crimnal pasts and the |ikelihood of future crines.
Rodri guez suggested that his CHC of |V was excessive because
several of the convictions were for juvenile offenses or
m sdemeanors. The district court agreed with Rodriguez to an
extent, reducing his CHC to Il rather than l. |In Marin's case,
the court refused to make the departure, stating that the
Guidelines dictated the sentence "unless there is reason to

depart or | find sone reason to [grant] a downward departure in

8Marin conpl ains that the court in effect vacated a binding
pl ea agreement between hinself and the prosecutor. Thi s
argument i s basel ess because the plea agreenent itself stated
that its sentencing recomendati ons were not binding on the
court. Further, the plea agreenent did not purport to set a
definite sentence in the event that his CHC was not |I.
Mor eover, in the plea agreenment, Marin adm tted to understandi ng
that if his CHC was not | and he did not qualify for the safety
val ue provision, he would face a m ni mum mandatory sentence of
120 nont hs.
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this case." By making the departure in Rodriguez's case, the
sane day that he sentenced Marin, the court revealed its
understanding of its authority. See, e.qg., id. (concluding that
sentencing court understood that it had authority to depart
because it entertained the defendant's argunment before denying

departure).
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V. | nef fecti ve Assi stance of Counsel

Lastly, Marin clainms that he was denied the effective
assi stance of counsel in violation of his Sixth Amendnent ri ght.
"We have held with a regularity bordering on the nonot onous that
fact-specific clainms of ineffective assistance cannot make their
debut on direct review of crimnal convictions, but, rather
must be presented to, and acted upon by, the trial court."”

United States v. Mala, 7 F.3d 1058, 1063 (Ist Cir. 1993) (citing

cases). We have all owed exceptions only when the facts are not
in dispute and the record is sufficiently developed for us to
make a reasoned eval uation of the defendant's clains. See id.

In the instant case, the record is not sufficiently
devel oped to pernmit reasoned consideration of Marin's clains.
His allegations, consisting mainly of counsel's failure to
secure a CHC in the plea agreenment, to bring attention to
Marin's failure to respond to three questions in the plea
guestionnaire, and to seek to set aside Marin's guilty plea
after it became evident that his CHC would be Il not |, are
nei t her based on undi sputed facts nor sufficiently devel oped for
this court to pass judgnment on counsel's performance. Thi s
claim nmust be brought first before the district court via a
request for post-conviction relief.

VI. Concl usi on
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We hold that the issues raised in Rodriguez's appeal of the
deni al of his notion to suppress have been waived. Further, we
deny defendants' requests to withdrawtheir guilty pleas because
we conclude that they were entered into know ngly,
intelligently, and voluntarily. W also find no errors in the
court's sentencing of defendants. Finally, we dismss Marin's

i neffective assistance of counsel claimw thout prejudice.
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