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Pol | ak, District Judge. This caseinvolves aclaimbythe

plaintiff - the appellant in this court - that his status as a
conm ssi oned officer in the Rhode Island Arnmy Nati onal Guard was
wongfully termnated. Plaintiff challengedthat termnation by suit
brought, pursuant to 42 U. S. C. 8 1983, in a Rhode | sl and state court
agai nst two defendants - appelleesinthis court - the Adj utant Gener al
of t he Rhode I sl and Arny Nati onal Guard and t he St at e of Rhode I sl and.
The suit was renmoved to the United States District Court for Rhode
| sland. Fol |l owi ng brief discovery, the District Court grantedthe
Adj ut ant General's notion for sunmmary j udgnent and entered judgnment in
favor of both defendants. This appeal foll owed.

l.

A.

The facts givingrisetothe plaintiff-appellant's claim are
strai ghtforward and may be quickly stated:

Eugene E. Wggi nton servedinthe United States Marine Cor ps
fromApril of 1967 to Septenber of 1970, when he was honorably
di scharged. Nine years later - in July of 1979 - the plaintiff
recei ved a comm ssion as a Second Li eutenant inthe United States Arny
Reserve. As concomitants of his status as a conm ssi oned reserve
of fi cer, Lieutenant W ggi nton was appoi nted an of fi cer of the United
States Arny National Guard ("USANG') and of the Rhode | sl and Arny

Nat i onal Guard ("RIANG'), with assignnment toa RRANGM litary Police
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unit. As the years went by, Lieutenant W ggi nton received peri odic
pronotions, reaching the rank of major in1989. |n January of 1996,
Maj or W ggi nton (by then assigned as a Public Affairs Officer and
serving as a R ANG Education O ficer) was nearing conpl eti on of twenty
years of mlitary service (nore thanthree years inthe Mari nes, and
al nost seventeen years i n USANGand RIANG . [n that nonth he recei ved
fromBri gadi er General Reginald A Centracchi o, Adjutant General of
Rhode | sl and, a nenmorandum capti oned " Consi derati on for Sel ective
Retention."” The nmenorandumadvi sed Maj or W ggi nton t hat hi s status
woul d be consi dered i n May of 1996 by a Sel ecti ve Retenti on Board,
convened pursuant to National Guard Regul ati on ["NGR'] 635-102 - a
regul ati on, promul gated in 1988, titl ed "Personnel Separations OFFI CERS
AND WARRANT OFFI CERS SELECTI VE RETENTI ON. " The Sel ecti ve Retention
Board, according to General Centracchi o' s nmenorandum woul d " consi der
comm ssi oned and warrant officers inthe grade of col onel and bel owwho
have conpl eted 20 years of qualifying service for retired pay." A
princi pal goal of the selectiveretentionprocessis "[e]nsuringthat
only the nost capable officers are retained beyond 20 years of
qual i fying service for assignnent to the conparatively fewhigher | evel

command and staff positions." NGR635-102 § 3(a).! Meeting on May 13,

1 Asthe District Court explained: ""Selectiveretention' is a policy
instituted by the United States Arny t hrough which officers inthe
USANG who have conmpleted 20 years of comm ssioned service are
reeval uat ed at regul ar i nterval s t o determ ne whet her t hey shoul d be
retained for further service. The programis desi gned to ensure conbat
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1996, t he Board convened by General Centracchi o consi dered the records
of ten officers. Mjor Wgginton (and presumably the other nine
of ficers) did not appear before the Board; NGR 635-102 st ates t hat
"[1]ndividual s are not authorized to appear.” Via a menorandumto
CGeneral Centracchio dated May 13, the Board recommended t hat six
of ficers beretained and that four officers, of whomMaj or W ggi nt on
was one, not be retained. On the follow ng day - May 14, 1996 -
CGeneral Centracchi o sent Maj or Wggi nton a mnenorandumst ating, inter

alia, that "[y] ou have been consi dered for retentionin accordance with

[ NGR 635- 102] and have not been sel ected. Accordingly, youw || be
separated fromthe Arny Nati onal Guard by 13 July 1996." On July 18,
1996, Col onel Anthony J. Zogli o, director of personnel for RIANG sent
Maj or W ggi nt on a nenor andumadvi si ng hi mthat, effective July 13, he
had been separated fromthe Arny Nati onal Guard by honor abl e di schar ge.
At the tinme of his discharge, Major Wggi nton was a Public Affairs
O ficer, serving as Education Oficer of RIANG he was forty-six years
ol d.
B.

| n Sept enber of 1996, Maj or W ggi nt on brought suit inthe

Rhode | sl and Superi or Court agai nst General Centracchi o and the State

readi ness throughout the entire National Guard and to inhibit
stagnation in the senior grades."
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of Rhode I sl and. The suit, intw counts, was brought pursuant to 42
U S.C. § 1983.

The first count allegedthat plaintiff's separation fromthe
service, and his consequent ineligibility for pronotiontolieutenant
col onel , contravened Section 30-3-13 (1994 Reenact nent) of Rhode I sl and
General Laws. Section 30-3-13 provides as foll ows:

Al'l comm ssioned of ficers of the staff corps and
departnments, hereafter appoi nted, shall have had
previous mlitary experience, except chapl ai ns,
of fi cers of the judge advocat e general's corps,
and nedi cal corps officers. They shall hold
their positions until they shall have reached t he
age of sixty (60) years, unlessretiredprior to
t hat tinme by reason of resignationor disability,
or for cause to be deterni ned by an efficiency
board or a court-martial |egally convened for
t hat purpose. Vacancies anong these officers
shall be filled by appointnment from the
comm ssi oned of fi cers of the nati onal guard or
fromsuch ot her civilians as may be specifically
qualified for duty therein.

Maj or Wggi nton's contention was that - absent resignation, disability,
or separation "for cause, "™ none of which has occurred - the quoted
statute had conferred upon hi mtenure as a conm ssi oned of fi cer of
RI ANG (al beit, not of USANG until he shoul d attai nthe age of sixty.
It follows - so Maj or W ggi nton contended - that term nation of his
tenure as a RIANGof fi cer was abri dgenment, wi t hout due process of | aw,

of a vested property right.



The second count, al so predi cated on 8 1983, al | eged a deni al
of due process of lawinthat "[a]t notime has the plaintiff ever been
i nf orned of t he reasons why he was not sel ected for retention. . . ."?

By way of relief, Major Wggi nton sought "a prelimnary and
per manent i njunction ordering the defendant3to reinstate the plaintiff
in the Arny National Guard, restore to himall his rights and
privileges to which he is entitled by reason of his comm ssi on,
i ncludi ng any back pay, and submt the plaintiff's name to the

pronoti on board for Li eutenant Colonel." (Althoughthelanguage of
Maj or Wgginton's prayer for relief appears broad enough t o enconpass
rei nstatement, and associ ated entitlenments, in USANGas well as in
RI ANG Maj or Wgginton's brief on appeal expressly acknow edges t hat
"[tl]herelief this Plaintiff seeksis limted to the Rhode Island
Nati onal GQuard.") The conpl aint al so sought attorney's fees and costs.

Based on plaintiff's federal cl ai ns, defendants renoved the casetothe

United States District Court for Rhode | sl and. General Centracchio

2 The second count also alleged that "the criteria set forth in
Nat i onal Guard Regul ati on 635-102 [to be consi dered i n determ ni ng
whet her or not a person shoul d be retainedinthe Nati onal Guard] were
not followed withrespect toplaintiff's case.” However, plaintiff has
not pursued this claimon appeal.

3 Here and el sewhere i n his pl eadi ngs plaintiff enploys the singular
"def endant, " notw t hstandi ng t hat there are two naned def endants -
General Centracchio and the State of Rhode I sl and.
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t hen noved to di sm ss. The District Court referred the case to a

Magi st rat e Judge, who recomrended di sm ssal for | ack of justiciability.
The Magi strate Judge was of the viewthat the case at bar, a § 1983
action brought by a subordinatemlitary officer against amlitary
superior and arising out of mlitary service, was barred by this

court's decisioninWight v. Park, 5F. 3d 586 (1st Gr. 1993). Wi ght

v. Park, building on Suprene Court precedent that had barred so-call ed

"Bivens actions"® against federal officials for constitutional
vi ol ati ons when such actions ariseinamlitary setting, heldthat §
1983 actions of the sane character against state officials were
| i kewi se barred. The Magi strate Judge concluded that "theW.i ght court
adopted the follow ng bright-line rule: actions against mlitary

officers for injuries that are 'incident to service' are not
justiciable, whether these actions are filed pursuant to 8 1983 or
Bi vens." Accordingly, the Magi strate Judge recomended di sm ssal of
the conplaint. Disagreeingw th the Magistrate Judge, the District

Court concluded that plaintiff's clains werejusticiable. The D strict

Court held that Wight v. Park is a bar to damage acti ons but not to

4 The State of Rhode Island did not joinin- or file a separate -
nmotion to dismss. See infra note 6.

5> Theterm" Bi vens actions" derives fromBivens v. Si x Unknown Feder al
Agents, 403 U. S. 388 (1971), authori zi ng damage acti ons agai nst f eder al
of ficials who al |l egedly engaged i n unconstitutional conduct to a
plaintiff's detrinent.
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actions - of which Maj or Wgginton's rei nstatenent suit i s an exanpl e -
in which the relief sought is equitable in nature.

Followingthe District Court's rulingthat Major Wggi nton's
suit was justiciable, the parties andthe District Court turnedtheir
attention to the substance of Major Wgginton's clains.

The cl ai mpresent ed by Maj or Wggi nton's first count was t hat
termnation of his status as a RIANGoffi cer deprived him w thout due
process of | aw, of a property right created by t he mandat e of Rhode
| sland state law. See R 1. Gen. Laws 8 30-3-13 ("[A]ll comm ssi oned
officers of the staff corps and departnents . . . shall hold their
positions until they have reached the age of sixty years.") The
parties wereinflat di sagreenment as to the proper construction of the
Rhode | sl and statute. The defense contended that the statute was
i nappl i cabl e because Maj or W ggi nton was not an of fi cer "of the staff
corps and departnments.” Major Wgginton contended that he was.
Accordingly, the District Court authorized di scovery for thelimted
pur pose of providing the parties with an enhanced opportunity to
el uci date the neani ng of that statutory phrase. At the cl ose of
di scovery, both General Centracchi o and Maj or W ggi nt on noved f or

summary j udgnent. ©

¢ Notwi t hstandi ng t hat the State of Rhode | sl and i s a naned def endant
inthislitigation, the State did not join General Centracchi o's notion
for summary judgnent. See infra note 7.
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The District Court filed an opinionwhichreaffirmedits
prior rulingonjusticiability but found agai nst Maj or W ggi nt on on
bot h counts of his conplaint - the first count's due process claim
based on R 1. Gen. Laws § 30-3-13 and t he second count' s cl ai mt hat t he
Sel ective Retention Board and General Centracchi o had deni ed Maj or
W ggi nt on due process by not expl ainingto himthe reasons for his non-
retention. Accordingly, the District Court granted the summary
j udgnment notion of General Centracchi o, deni ed that of My or Wggi nton,
and ent ered j udgnent agai nst Maj or W ggi nton and i n favor of Gener al
Centracchio and the State of Rhode Island.’

Wth respect to Maj or Wggi nton's cl ai munder the first count
—i.e., theclaimthat he had a protected property right arisi ng under
R 1. Gen. Laws 8 30-3-13 of whi ch he coul d not be deprived wi t hout due
process of law - the District Court stated:

Plaintiff presents the affidavit of Brigadier

General Thomas M Frazer, RIANG (Ret.), an

authority on Rhode Island mlitary history. At

plaintiff's request, General Frazer revi ewed the

Mlitary Code of Rhode I sl and and found it to be

"archaic and woefully outdated."” Although

General Frazer educated the court as to the

hi storical distinctions betweenline, staff, and

general officers, he was unfamliar with any
"staff corps"” inthe Rhode I sl and Nati onal Guard,

” The docket sheet establishes that, concurrently with the grant of
Ceneral Centracchio' s notion for summary j udgnent, judgnent was ent er ed
i nfavor of both defendants. On this appeal, a single brief has been
filed for General Centracchi o and t he St ate of Rhode Island. (The
docket sheet does not refl ect any chall enge to the inclusion of the
State of Rhode |Island as a named def endant).
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and he coul d onl y specul at e as t o what was neant
by "and departnents." Speaking specifically
about the text of R I. Gen. Laws § 30-3-13,
Frazer stated quite candidly, "I have no t hought
or i dea what the witer was tryingto convey to
thereader . . . ." The defendant's attenpt to
di scover the neani ng of "staff corps" was no nore
fruitful. Colonel Rick Baccus, director of
personnel and speaki ng on behal f of t he RI ANG,
was hi nsel f hard-pressed to explainto what the
expression "staff corps and departnents” refers.

O course, inthis case, it isincunbent on Maj or

W ggi nton to establish that he was a nenber of

the "staff corps and departnments.” Even he

cannot say wi t h any convi ction that he hel d any

such comm ssion. In fact, although Major

W ggi nton at one tinme "believed' he was a nenber

of the staff corps, he nowadmts that he was

"never an officer of acorpsidentifiedas staff

corps officer." Onthis basis, Major Wgginton's

substantive due process claimnust fail.

| n addr essi ng Maj or W ggi nton's argunent under t he second
count that due process required a statenent of reasons for his non-
retention, the District Court noted Maj or Wgginton's reliance onState
v. Quinette, 367 A.2d 704 (R 1. 1976), a Rhode I sl and Supr enme Court
deci si on hol ding that an applicant for parole has a due process
entitlenment toastatenment inwiting of the reasons for denial of
parole. "Insoholding," saidthe District Court, "the [ Rhode I sl and
Suprene Court] bal anced t he burden of requiring a parol e board to gi ve
its explanation for its decision agai nst the seriousness of the right

t o have those reasons revealed. . . . Recogni zi ng t hat Rhode I sl and

regards due process as a 'flexibleconcept,' [ Quinette, 367 A. 2d] at
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709, accord Matthews v. Eldridge, 424 U. S. 319, 335 (1976), [this]

court does not find the balance tips in Wgginton's favor."

Fromthe District Court's judgnment di smssing his suit Mjor
W ggi nton has appeal ed.

1.

We have authority to address the i ssues tendered by Maj or
W ggi nton on this appeal if - but only if - the District Court was
correct inrulingthat appellant's suit isjusticiable. Intheir brief
inthis court, appellees invoke "well-settled case | aw t hat
cl ai ms agai nst superior officers by subordi nates are not justicible

[sic]."” However, appellees' invocationof "well-settled case |l aw'
mandating a fi ndi ng of non-justiciability appears to be directed only
at appellant's second count, and not at the first count,
notw t hstanding that inthe District Court the non-justiciability
aspect of General Centracchio's notionto di sm ss was addressed to
Maj or W gginton's entire conplaint, and was so treated by the
Magi strate Judge in recomending to the District Court that Major
W ggi nton' s conpl ai nt be di sm ssed as presenting cl ai ns t hat wer e non-
justiciable. Appellees' brief does not undertake to explain why the

i ssue of justiciability has beconme narrower in focus between the

District Court and this court.?8

8 Possibly, the explanationistraceabletothe fact that the District
Court, whil e di sposing of the first count adversely to Maj or Wggi nton
onthenerits, didcharacterizeits rejection of both prongs of the

-12-



| f appellees, intheir brief on appeal, had nade no nenti on
of justiciability, we m ght have regarded t hat i ssue as not before us.

That was t he course taken by this court inCharles v. Rice, 28 F. 3d

1312, 1316 n. 2 (1st Cir. 1994): we there pointed out that certain

i ssues withrespect towhich"[t]he district court issuedinterlocutory

second count as stemm ng fromthe conclusionthat "[t]hese clains are
not justiciable.™

As poi nted out in footnote 2, supra, the second count, in addition
toclaimng alack of due process inthe failure of the Selective
Retenti on Board and General Centracchio to recite the reasons
under|yi ng Maj or Wgginton's non-retention, allegedafailuretofollow
"thecriteriaset forthin[NGR635-102]." The District Court held, in
relianceonthis court's decisioninNavas v. Gonzéal ez Val es, 752 F. 2d
765, 769-70 (1st Cir. 1985), that, because Maj or W ggi nt on had not
sought revi ewby the Arny Board for the Correctionof MIitary Records
of the chal |l enged sel ective retention procedures, his clai mof non-
conpliance with NGR 635-102 "was nonreviewable as a matter of
admnistrativelaw. " Wientranslatedintothis court's |anguagein
Navas, the District Court's hol di ng may be taken as signifyingthat
Maj or Wgginton's "regul atory clai m[was] anonjusticiablemlitary
matter as he failed to exhaust his intraservice adm nistrative
remedies.” 752 F.2d at 771. (G ven our ruling in Navas, it is
unsur prising that appel | ant has not pressed the NGR 635-102 i ssue on
this appeal).

As noted inthe text, supra, the District Court's anal ysis of WMjor
Wggi nton's cl ai mof due process entitlenment to betoldthe reasons for
non-retention gave sone attention to the Rhode I sl and Suprene Court's
opinion inQuinette, supraandit also nentionedthe United States
Suprene Court's opinioninMthews v. Eldridge, supra. That aspect of
t he anal ysi s coul d be read as rej ecti ng Maj or Wggi nton's due process
claimas being unpersuasive as a matter of constitutional |aw.
However, al ater portion of the anal ysis cul mnated i n enphasi zi ng "t he

trenmendous def erence owed to mlitary decision making." Inviewof
thislatter observation, it seens fair to conclude that the District
Court, in stating that "[t]hese [second count] clainms are not

justiciable,
litigable.

di d i ndeed nean t hat no part of the second count was
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orders . . . . have not been briefed by the parti es on appeal, and we
do not address themin this case"; anong t hose unaddressed i ssues was
adistrict court ruling"that plaintiff's case was justiciable." But
since, inthe case at bar, justiciability has been preserved as an
i ssue, we are obligated to address it. Moreover, we are persuaded t hat
we shoul d address the issue as it relates to both counts of Maj or
W ggi nton's conplaint. Sincejusticiabilityis anissue which, as
presentedtothe District Court, posed a question as tothe authority
of that court to proceed with any aspect of Maj or Wggi nton's case, we
do not think that appel |l ees’ decisionto present theissuetothis
court in truncated form - directed at the second count of the
conpl ai nt but, as we read appell ees' brief, not the first count -
shoul d operate to confine our inquiry. W arereinforcedinthis
concl usion by the fact that we have not identified any readily arguabl e
doctrinal basis for supposing that appel |l ant's second count nmay be | ess
- or nore - justiciablethan his first count. Accordingly, weturnto
a consi deration of the conprehensi ve subm ssi on advanced by CGener al
Centracchioinhisnmotiontodismssinthe District Court: "internal
mlitary personnel deci sions concerning a nenber's fitness for duty
have | ong been held to be non-reviewable by civilian courts.™
The District Court, inits opiniongranting sumrary j udgnent,
recapitulated its prior ruling in which it had reviewed the

recommendati on of the Magi strate Judge:
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that this case should be dism ssed as a
nonj usti ci able controversy. See Report and
Recommendation at 10 (February 5, 1997) (citing
United States v. Stanley, 483 U. S. 669, 683-84
(1987) and Chappel |l v. WAl |l ace, 462 U. S. 296, 304
(1983)). By order dated March 31, 1998, this
court declinedto accept this recomendationin
toto, finding that only clains for damages
are categorically barred by
the doctrineof intramlitary
I mmuni ty and that i njunctive
remedi es may be avail able to
state guardsnen. Conpare
Wight v. Park, 5 F.3d 586,
589-90 (1st Cir. 1993)
(hol di ng cl ai s f or danmages on
account of injuries incident
to mlitary service are
barred) with Charles v. Rice,
28 F. 3d 1312, 1321 (1st Cir.
1994) (affirm ng exercise of
federal questionjurisdiction
over national guardsman's
claim for reinstatenent).
Accordingly, the court ruled
t hat this mat t er was
justiciable.

The District Court correctly parsed our deci sioninW.ight
v. Park. That decision built upon the Suprene Court's 1983 decisionin

Chappell v. Wal |l ace, supra, and the Court's 1987 decisioninUnited

States v. Stanley, supra. |InChappell, the Suprene Court held that,

"[t] aken t oget her, the uni que disciplinary structure of the Mlitary
Est abl i shnent and Congress' activity inthe field constitute speci al
factors which dictate that it would be i nappropriate to provide
enlisted mlitary personnel with aBivens-type renmedy agai nst their

superior officers."” 462 U.S. at 304. (We explained, inW.ight v.
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Park, that " Bivens i s the case establishing, as a general proposition,
that victins of aconstitutional violation perpetrated by a federal
actor may sue t he of fender for damages i n federal court despitethe
absence of explicit statutory authorization for suchsuits.” 5F. 3d at

589 n.4). Stanley substantially wi denedChappell. Stanley - as we

noted inWight v. Park - "concl uded t hat t he Chappel | approach shoul d

apply toall activities performed'incident to service' rather than
nmerely toactivities perfornedw thinthe officer/subordi nate sphere.
Stanl ey, 483 U. S. at 680-81." 5 F.3d at 590.° Qur recognitionthat,
pursuant toStanl ey, "noBivens renedy is availablefor injuriesthat

‘arise out of or areinthe course of activity incident to service,

483 U. S. at 146, led us to stateinWight v. Park that "we nowjoin

several of our sister circuitsinacceptingthisbright-linerule as
the definitive statenent onthe justiciability of civil rights cl ains
inthemlitary context, includingthe National Guard.” 5 F.3d at 590.
We t hen went on to point out that "Wight's suit” - the suit at i ssue

inWight v. Park - "invoked the G vil R ghts Act rather than foll ow ng

t he Bivens route. But, absent a specific statutory provisiontothe

contrary, thereis no principledbasis for accordi ng state actors sued

9 As we observed inW.ight v. Park, 5 F. 3d at 590, theStanl ey Court
found, see 483 U.S. at 684, that its broadening of Chappell was
requiredinorder to maintaindoctrinal symmetry withFeres v. United

States, 340 U. S. 135 (1950), which forecl osed damage acti ons agai nst
the United States "under the Federal Tort Clainms Act for injuriesto
servi cenen where the injuries arise out of or are inthe course of
activity incident to service." 1d. at 146.
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under 42 U.S.C. 81983 a different degree of i nmunity t han woul d be
accorded federal actors sued for anidentical abridgenent of rights

under Bivens." Wight v. Park, 5 F.3d at 591. Thus, Wight v. Park

precl udes § 1983 danage acti ons that "arise out of or arein the course

of activity incident toservice," including National Guard servi ce.
Accordingly, the District Court inthe case at bar was correct inits
understanding that all intramlitary danmage acti ons are forecl osed by
Wight v. Park.

Was the District Court al so correct in concludingthat "only

cl ai nms for danmages are categorically barred"” (enphasi s added)? The

District Court gleaned this fromCharles v. Rice. That case, as the

District Court pointed out, was an i nstance of "exerci se of federal
guestion jurisdiction over [a] national guardsman's claim for

reinstatenment."” However, Charles v. Riceis not bindingauthority for

t he propriety of that exercise of federal question jurisdiction. As we

have al ready had occasion to point out, inCharles v. R ce the i ssue of

thejusticiability of thereinstatenent suit brought by the plaintiff
nati onal guardsman was addressed by the district court in an
interl ocutory ruling but was not preserved as an i ssue on appeal , with
theresult that this court expressly refrained frompassi ng onthe
issue. 28 F.3d at 1316 n. 2. W are satisfied, nonetheless, that in
ruling - contrary to the Magi strate Judge' s assessnent - that Maj or

W gginton's suit was justiciable, the District Court was correct in
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concluding that Wight v. Park is not a bar to a guardsman's
rei nstatenent suit, whet her brought agai nst federal actors or, asin
t he case at bar, agai nst state actors pursuant to 8§ 1983. Thisis so
for two reasons:

The first reasonis that, as the foregoi ng reprise of Wi ght
v. Park establishes, our opinioninthat case was sol ely concerned with
intramlitary suits for damages, whet her brought agai nst federal actors
or, under 8§ 1983, against state actors.

The second, and controlling, reasonis that, taken together,

Chappel | and St anl ey - the Suprene Court deci sions Wight v. Park built

upon - nake it clear that intramlitary suits all egi ng constitutional
viol ations but not seeking danmages are justiciable.

| n Chappel |, the unani nrous Court, in an opi nion by Chi ef
Justice Burger, heldthat afederal district court could not entertain
a Bi vens-type damage acti on i n whi ch Navy enli st ed personnel conpl ai ned
of racial discrimnationat the hands of the of ficers in conmand of the
naval vessel onwhichthe plaintiffs served. |nthe concluding section
of the opinion, Chief Justice Burger wote:

Chi ef Justice Warren had occasion to note

that "our citizens inuni form may not be

stri pped of basic rights sinply because t hey have

doffedtheir civilian clothes."” Warren, The Bi | |

of Rights andthe MIlitary, 37 N. Y. U L. Rev.

181, 188 (1962). This Court has never hel d, nor

do we now hold, that mlitary personnel are
barred fromall redressinciviliancourts for

-18-



constitutional wongs sufferedinthe course of
mlitary service. See, e.qg., Brown v. G ines,
444 U. S. 348 (1980); Parker v. Levy, 417 U. S. 733
(1974); Frontiero v. Richardson, 411 U.S. 677
(1973). But the special relationships that
definemlitary life have "supportedthemlitary
establ i shnent' s broad power to deal withits own
personnel. The nost obvious reason is that
courts areill-equi ppedto determ ne the inpact
upon di sci pline that any particul ar i ntrusion
upon mlitary authority m ght have." MWarren,

Supra, at 187.

We holdthat enlisted mlitary personnel may

not maintain a suit to recover danages froma

superior officer for alleged constitutional

vi ol ati ons.

462 U.S. at 304-05.

Four years later, in Stanley, the Court addressed the
question whether a plaintiff could bring aBivens-type danage acti on,
years after having been discharged fromthe Arnmy, against Arny
per sonnel not all of whomhad been his mlitary superiors; the gravanen
of plaintiff's conplaint was that, whilein service, he had vol unt eered
to participateinwhat was represented as being atest of protective
mlitary equi pnent but was in fact atest of the effects of LSD, and
that as part of the test he had been gi ven doses of what - unbeknownst
to himuntil years after his di scharge - was LSD, wi th del eteri ous
consequences. The Court of Appeals for the Eleventh Circuit, in

di stingui shing Chappell and rulingthat Stanley's suit was vi abl e,

Stanley v. United States, 786 F. 2d 1490, 1495 (11th Cir. 1986), had

gquot ed Chi ef Justice Burger's statenent inChappell that "[t]his Court
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has never hel d, nor do we nowhold, that mlitary personnel are barred
fromall redressincivilian courts for constitutional wongs suffered
inthecourseof mlitary service." Chappell, 462 U. S. at 304. But
t he Suprenme Court inStanley, inreversingthe Eleventh Grcuit, rul ed
t hat Chi ef Justice Burger's statenment was i napposite toBivens-type
actions such as the one brought by Stanley. "As the citations
i medi ately followi ng that statenent suggest, it referredtoredress
designed to halt or prevent the constitutional violationrather than
t he awar d of noney danages."” 483 U. S. at 683. Justice Brennan, joi ned
by Justice Marshall, fil ed an extended opi ni on, concurringin part and
di ssenting in part; but that opinion clearly recogni zed that the
Court's opinionleft undisturbedamlitary plaintiff's entitlenment to
pur sue an equi tabl e actionto bring constitutional violationsto an
end. Justice Brennan's expressed concern was that, for one in
Stanl ey's ci rcunstances, equitablerelief would be unavailing. "O
course experinmentation with unconsenting soldiers, |ike any
constitutional violation, may be enjoined if and when di scovered. An
i njunction, however, cones too late for those already i njured; for
these victinms, "it is damages or nothing.' Bivens, 403 U. S. at 410

(Harlan, J., concurring)." 483 U S. at 690.10

10 Justice Stevens joined a portion of Justice Brennan's opi ni on, but
not the portion fromwhich the quotation is taken.
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Inshort, thelessoninplicit inWight v. Park i s express

inStanley: Mjor Wgginton's suit allegingfederal constitutional
vi ol ati ons and seeki ng rei nst at enent i n Rhode I sl and' s nati onal guard
is cognizable in a federal district court.

W turn, now, to aconsiderationof thenmerits of appellant's
cl ai ms.

L.

Appel | ant, as we have previ ousl y expl ai ned, nmakes two cl ai ns.
The first claimis that the joint action of the Sel ective Retention
Board and General Centracchiointerm nating his status as a Rl ANG
of fi cer has deprived him w thout due process, of a property right,
conferred by R 1. Gen. Laws 8 30-3-13, to continue to "hold [ his]
position" as an of fi cer of the Rhode | sl and guard "until [he] shall
have reached t he age of sixty (60) years." The second cl ai mi s that
t he non-di scl osure to Maj or Wggi nton of the reasons for the Sel ective
Ret enti on Board' s reconmendati on of non-retention - arecomendati on
whi ch General Centracchi o pronptly accepted and act ed upon - was, from
a due process perspective, aconstitutionally fatal flawin the non-
retention process.

We will first address appellant’'s narrow y focused second

claim1?

Y linconformtywthour rulingthat appellant's suit is justiciable
because it isasuit inequityrather than a damge acti on, we assune,
arguendo, that if (1) we determ ne that appellant is correct as a
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A
As noted earlier inthis opinion, appellant's second cl ai m-
t hat he had a due process right to be told the reasons for his non-
retention - i nvokes t he Rhode I sl and Suprene Court's determ nationin

Quinette, supra, that Rhode I sl and' s parol e board nust, as a matter of

due process, stateits reasons when it denies parole. See also Pinev.

Clark, 636 A 2d 1319, 1324 (R1. 1994); State v. Tillinghast, 609 A. 2d

217, 218 (R 1. 1992). Quinette, decided in 1976, antici pated the

United States Supreme Court's pronouncenent three years later in

Greenholtz v. Nebraska Penal I nmates, 442 U.S. 1, 16 (1979), that
"[t] he Nebraska procedure af fords an opportunity to be heard, and when
paroleis deniedit inforns theinmatein what respects he falls short
of qualifying for parole; this affords the process that i s due under
these circunstances.” Cf. id. at 20-21 (Powell, J., concurringin part

and dissentinginpart); id. at 38-41 (Marshall, J., joi ned by Brennan

and Stevens, JJ., dissentinginpart). See generally 59 Am Jur. 2d

Pardon and Parole §8 90 (1987) ("Right to Statenent of Reasons for

Deni al of Parole" (collecting cases)).

matter of | egal theory with respect to at | east one of his alternative
constitutional clainms, and (2) appellant is then found by the Di stri ct
Court to have establi shed t he predi cate facts supporting such claim
the District Court woul d concl ude t hat appel | ant woul d be entitledto
sone formof equitablerelief. Whether such hypot hesi zed relief m ght
proper |y enconpass any of the several particul arized types of relief
sought i n appel l ant's conpl ai nt need not be consi dered at thi s stage of
this litigation.
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I n his brief onappeal, appellant finds it "ironic" that
appel | ees shoul d take "the positionthat aconvictedfelonisentitled
to greater due process protection fromthe parole board than a
decorated veteranis fromthe Rhode | sl and National Guard." We think,
however, that appellant's subm ssion, while perhaps having sone
rhetorical appeal, does not adequately assess therelativeinterests at
st ake of , on t he one hand, a person who seeks continuity in enpl oynent
and, on the ot her hand, one who seeks rel ease fromconfi nenent. By
confl ati ng, rather than di stinguishing between, these two scenari os,
appel I ant' s anal ysi s appears to overl ook t he fundanent al precept that
"[t]he applicability of the guarantee of procedural due process depends
inthefirst instance onthe presence of alegitimte ' property' or
"liberty' interest within the neaning of the Fifth or Fourteenth

Amendnent. " Arnett v. Kennedy, 416 U.S. 134, 164 (1974) (Powel |, J.,

concurring in part and concurring in the result in part).
Reasons for denying parol e are required to be st at ed because

deni al of paroleis denial of the nost basic "'liberty' interest." As

Justice Powel | observed inG eenholtz, 442 U.S. at 18, "[|]iberty from
bodi | y restrai nt al ways has been recogni zed as the core of theliberty
protected by the Due Process Clause fromarbitrary gover nnent al
action."

Appellant"s interest isof adifferent sort. Onthe verge

of conpleting twenty years of mlitary service - the great bulk of it

-23-



as a comm ssi oned RIANGof fi cer - Maj or W ggi nt on wi shed to be one of
the twenty-year guard officers selectedto continueinservice (wth,
i ndeed, sone possibility of further pronotion) pursuant to a program
under which - sincethere are "conparatively fewhi gher | evel conmand
and staff positions"' - only a portion of the twenty-year officers can
be sel ected for retention. Mnifestly, what was at stake for Maj or

W ggi nton was not a "'liberty' interest.” In order to qualify for

procedural due process protection, Maj or Wggi nton's hope for retention

woul d, therefore, have to be a "' property' interest.” But inthe
absence of an enpl oynent contract for astatedtinme period, or sone
anal ogous hi ri ng engagenent contenpl ati ng a formof job tenure, 3 Maj or
W ggi nt on had no cogni zabl e property i nterest i n conti nued enpl oynent

in RIANG- unless R 1. Gen. Laws § 30-3-13, the statute which underpins

appel lant' s first count, applies to appellant and vested i n appel | ant

12 See supra note 1 and acconpanying text.

13 Academic tenure is, of course, a wi despread phenonenon, and
abri dgenent of tenured enpl oynent not infrequently gives riseto
litigation. See, e.qg., Keyishian v. Board of Regents, 385 U. S. 589,
592 (1967); Keefe v. Geanakos, 418 F.2d 359, 363 (1st Cir. 1969)
(speaking for this court, then-Chief Judge Al drich observed: "Academ c
freedomi s not preserved by conpul sory retirenent, even at full pay.").
Tenure for a period of years is a standard conconi tant of el ective
of fice, see Powell v. McCornmack, 395 U. S. 486 (1969); Bond v. Fl oyd,
385 U. S. 116 (1966), and it is also a usual concomitant of those
appoi ntive offices that are intended not to be subject todirection by
t he executive branch. See Hunphrey's Executor v. United States, 295
U S. 602 (1935); Marbury v. Madi son, 5U. S. (1 Cranch) 137, 167-68 ("It
i's, then, the opinion of the Court . . . that t he appoi ntment conferred

on hima legal right to the office for the space of five years.").
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a property right to hold his RI ANG conmm ssion until age sixty. 1In
short, whet her appell ant has a vi abl e due process cl ai munder the
second count of his conpl ai nt depends, inthe first i nstance, onthe
answer to the questions of Rhode I sl and | aww th respect to t he proper
construction of R I. Gen. Laws 8 30-3-13 that are central to
appellant's claimunder the first count of his conplaint - the
guestions to which we now turn. 4
B

It is Major Wggi nton's basi c subm ssion - key tothe first
count of his conplaint, and for the reasons we have j ust di scussed, to
t he second count as well - that R 1. Gen. Laws § 30-3-13 gave hima
property right, of which he coul d not be deprived w t hout due process,
to retain his RIANG comm ssion until age sixty. Such a
constitutionally protected property right toretaina public position
for astated termari ses when state | awhas conferred upon a public

position el ements of continuity sufficient tosupport the concl usion

14 1 n saying that "whet her appel |l ant has a vi abl e due process claim
under the second count” depends on a determ nation of the proper

construction of R I. Gen. Laws § 30-3-13, we do not nean t o suggest
that if appellant's construction of the statute is correct, he
necessarily will prevail on his second count claim To prevail,

appel | ant woul d have to establishthat (1) his state lawentitlenent is
strong enough to constitute afederally protected right, see text infra
at note 15, and (2) by not being informed of the reasons for non-
retenti on he was deni ed due process. Wet her appel |l ant's due process
argunent has nmerit need not be addressed unl ess appel | ant’' s contenti on
that R 1. Gen. Laws § 30-3-13 conferred upon hima federal | y protected
right is sustained.
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that, as a matter of federal | aw, the person asserting the due process
cl ai mhas "an enf or ceabl e expectati on of conti nued public enpl oynent."

Bi shop v. Whod, 426 U. S. 341, 345 (1976). In order to address Maj or

W ggi nton's contentionthat the statute establishes such a property
right, it may be hel pful to set forth once againthe full text of the
statute:

Al'l comm ssioned of ficers of the staff corps and
departnments, hereafter appoi nted, shall have had
previous mlitary experience, except chapl ai ns,
of fi cers of the judge advocat e general's corps,
and nedi cal corps officers. They shall hold
their positions until they shall have reached t he
age of sixty (60) years, unlessretiredprior to
t hat tinme by reason of resignationor disability,
or for cause to be deterni ned by an efficiency
board or a court-martial |egally convened for
t hat purpose. Vacancies anong these officers
shall be filled by appointnment from the
comm ssi oned of fi cers of the nati onal guard or
fromsuch ot her civilians as may be specifically
qualified for duty therein.

15 Cf. cases citedsupranote 13. "The preterm nati on process due a
gover nnment enployee is amatter of federal | aw, see Ri vera-Fl ores v.
Puerto Rico Tel. Co., 64 F.3d 742, (1st Cir. 1995), whereas the
prelim nary question whether a government enployee possessed a
protectable ' property right,' or alegitinmate expectation of continued
enpl oynent, is controlled by the enpl oynent contract or state |l aw. See
id" Otiz-Pifierov. Rivera-Arroyo, 84 F.3d 7, 17 (1st Cir. 1996);
accord Fireside N ssan v. Fanni ng, 30 F. 3d 206, 219 (1st Cir. 1994).
While the "prelimnary question whether"” an asserted right is a

"protectable 'property right'" is "controlled by . . . state | aw'
(whi ch defines the ingredients and scope of the asserted right),
whet her the asserted right as "controlled by . . . state |aw

constitutes a "' property right of constitutional dinmensionis a
federal question. See E.B. v. Verniero, 119 F. 3d 1077, 1106 n. 27 (3d
Cir. 1997).

-26-



It seens apparent that the quoted statutory | anguage
contenpl ates some formof continuity inofficeuntil age sixty for
t hose comm ssi oned RI ANGof fi cers who are "officers of the staff corps
and departnents."” Appellant - anofficer initially conm ssioned as a
Mlitary Police Oficer, |later assigned as a Public Affairs O ficer,
and ultimatel y asked to serve as an Education O fi cer - contends t hat
he was an of fi cer of the "staff corps and departnments." Appell ees
contend t hat he was not. On cross-notions for sunmary judgnent, the
District Court denied sunmary judgnent in favor of appell ant and
granted summary judgnment in favor of appellees.

We wi | | nowconsi der the grounds for the summary j udgnent
rulings.

i

Wth a viewto elucidating the phrase "staff corps and

departnents" - a phrase that appears to have had its genesis in Rhode

I sland | awi n 1956, when a statutory code governi ng Rl ANGwas enact ed?®

16 The phrase "staff corps and departnents" appears in two ot her
sections of the statutory code governing RIANG. (For the reader's
conveni ence the phrase is printed in bold type):

The nati onal guard shall consi st of such nunber of federally
recogni zed general officers, officers, warrant officers, and
enl i st ed persons, duly conmm ssi oned, warranted, or enlisted
t herein, including officers and enlisted persons of the
staff corps and departnents, and organi zed as to branch or
arm of service into such federally recognized units,
or gani zati ons, corps, departnents, or ot herw se as shall be
aut horized by the laws of the United States and the
regul ati ons issued thereunder.
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R 1. Gen. Laws § 30-3-1.

Per sons hereafter conm ssi oned as of fi cers of the nati onal
guard shall be selected fromthe foll owi ng cl asses:

(1) Oficers or enlisted persons of the national guard,

(2) Oficers, active or retired, reserve officers, and
former officers of the United States arny, air force, navy,
marine corps, or coast guard, enlisted nen and forner
enl i sted persons of the United States arny, air force, navy,
mar i ne corps, or coast guard who have recei ved an honor abl e
di scharge therefrom

(3) Gaduates of any of the United States mlitary and naval
academ es;

(4) Graduates of schools, colleges, universities, and
of ficers' training canps, where they have received mlitary
i nstruction under the supervision of an of fi cer of the arned
forces on active duty who certified their fitness for
appoi nt nent as commi ssi oned officers;

(5) For the technical branches or staff corps and
departnments, such other civilians as may be specially
qualified for duty therein; and

(6) Or otherw se, as t he above cl asses shal | be changed or
altered by the l aws of the United States and t he regul ati ons
i ssued thereunder.

R 1. Gen. Laws § 30-3-11.

Simlar, but not identical, wordingistobefoundinthefirst sub-
section (here, inboldtype) of astatute dealingw ththe governor's
authority to organi ze, and reorgani ze, units of the Rhode Isl and
mlitia:

(a) The governor nay organi ze, alter, increase, divide,
annex, consolidate, reorgani ze, di sband, or decrease any
uni t, organi zation, staff corps, and departnent whenever in
hi s or her judgnent the efficiency of the statemlitiawll
be thereby i ncreased or to make t he state conformto any
t abl e of organi zati on or systemof training prescribed by
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- the parties summpned experts:

Bri gadi er General (Retired) Thomas M Frazer, fornmer

Assi stant Adjutant General for Rhode I|sland and former Deputy

Commandi ng General of RIANG furnished an affidavit on Major

W ggi nton's behal f.

STARC position of Education Oficer is a Staff position."

respect to the neaning of R 1. Gen. Laws § 30-3-13, Ceneral

sai d:

Thi s docunent and bookl et called the MIlitary
Code of Rhode Islandis an archaic witing and
woeful Iy outdated. However it isstill utilized
incurrent day fashionw thinthe Nati onal Quard.
| have no thought or idea what the witer was
trying toconvey tothe reader and that t hought
can be argued intothe future. It is ny thought
and opinion that the term "All conmm ssi oned
of ficers of the staff corps and depart nents" was

R I.

the | aws of the United States or the rul es or regul ati ons
prescribed t hereunder for the organi zati on and trai ni ng of
t he national guard.

(b) For that purpose, the nunber of conm ssioned of ficers,
warrant of ficers and enlisted nmenin any unit, organization,
staff corps, and departnment may be i ncreased or di m ni shed
and the grades of these conm ssioned officers, warrant
officers, and enlisted men may be altered to t he extent
necessary to conformthereto.

(c) No organi zation of the national guard shall be di sbanded

nor its mni mumstrength reduced except inconformty with
the laws of the United States.

Gen. Laws 8 30-2-9.
-20.

CGeneral Frazer statedthat "[i]n ny opinionthe HQ

W th

Frazer



andisreferringtothe various Staff Oficers of
t he National Guard.

CGeneral Centracchi o' s expert was Col onel Ri ck Baccus, who
gave extensi ve depositiontestinony. At thetine of his deposition,
Col onel Baccus was a supervi sory | ogi stics managenent specialist in
RI ANG;, prior to that assignment he had served as Rl ANG s personnel
director. Wen asked "what i s your definition of thetermconm ssi oned
officers of the states [sic] corps and departnents i n Rhode I sl and
CGeneral Law 30-3-13?," Col onel Baccus replied:

A Sincel wasn't involvedinwitingthelaw it

woul d be difficult for me to gi ve you a specific

definition, I canonly surm se what | thinkthe

definitionis, and, again, it'sreferringto sone

ki nd of specialty, aspecial staff position and

that's where | only drew the anal ogy.

Q But you really don't know, do you?

A. No, sir, because |l was not involved withthe

| aw.

A subsequent coll oquy was to the sanme effect:

Q We have focused a |l ot on t he neani ng of the
wor ds staff corps, there's also the phrase in

t here Rhode Island General Law?

A.  And departnents.

Q Do you attach any meaning to that phrase?
A. No, not at all. Again, sir, | do not know

what t he | aw, what t he, you know, t he aut hors of
t he | awor what t hey wer e basi ng t he previ ous | aw
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under. They nay have carried that forward from
previ ous | aw.

When asked about the neani ng of "staff corps and departnents” in R |.
Gen. Laws 8 30-3-1 (anot her provision of the statutory code gover ni ng
RI ANG i n which the phrase appears)?!” Col onel Baccus responded:

To be honest, sir, because | was not invol ved

with witing law, I'mnot sure, there is no

equi val ent to today's term nol ogy.

After noting that neither General Frazer nor Col onel Baccus
purportedto be able to of fer a coherent constructi on of "staff corps
and departnents,” the District Court ruled as foll ows:

Of course, inthis case, it isincunbent on Maj or

W ggi nton to establishthat he was a nenber of

the "staff corps and departnments.” Even he

cannot say wi th any conviction that he hel d such

conm ssion. Infact, although Maj or W ggi nton at

one time "bel i eved" he was a nenber of the staff

corps, he now admts that he was "never an

officer of a corps identified as staff corps

officer.” On this basis Major Wgginton's

substantive due process claimnust fail.

Here we part conpany with the District Court. On cross-
mot i ons for summary judgnment, aplaintiff | oses if he cannot produce
evi dence tending to establish afact that, under the governing | aw, the
plaintiff is required to prove in order to make out his cause of
action. But that was not the situation at the point that the District

Court granted sunmmary judgnent agai nst appellant and in favor of

appel l ees. When the District Court granted sunmary judgnment, no

7 For the text of § 30-3-1, see supra note 16.
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det erm nati on had been arrived at as to what t he governi ng | awwas.
That is to say, neither the meani ng of the phrase "staff corps and
departnents” as usedin R 1. Gen. Laws 8 30-13-3, nor the extent of the
rights created by that statute if applicable, had been judicially
resol ved. And under those circunstances, there was no way to tell
whet her t he evi dence adduced by Maj or W ggi nton woul d, if credited by
a fact-finder, suffice as amtter of Rhode Island |l awto present the
federal constitutional question whether state | awri ghts had been
abri dged wi t hout due process. ' Accordingly, it was error to grant
sunmmary j udgnent onthe first count infavor of General Centracchi o and

the State of Rhode Island. And it would, afortiori, have been error

to grant summary judgnent in favor of Major Wgginton. To prevail on
his nmotion for summary judgrment, it woul d have been necessary for Mj or
W ggi nton t o have established (1) that, as a matter of Rhode | sl and
| aw, at the time of his discharge fromRI ANG, he (a) cane withinthe
enbrace of the phrase "staff corps and departnments,” as usedinR I|.

Gen. Laws 8§ 30-3-13, and (b) was, therefore, entitled (inthe absence

8 The District Court found it significant that, "although Mjor
W ggi nton at onetine 'believed he was a nenber of the staff corps, he
nowadmts that he was ' never an officer of acorpsidentifiedas staff
corps officer.'" But neither the fact that Maj or Wggi nton "at one
time ' believed he was a nenber of the staff corps” nor the fact that
he subsequent|y acknow edged "t hat he was ' never an offi cer of a corps
identifiedas staff corps'" coul d be a datumof any ascert ai nabl e | egal
significance prior toatine at whichthe term"staff corps," as used
inthe statutory phrase "staff corps and departnents, " woul d acquire,
t hrough judi ci al construction, some concrete | egal meani ng. Such a
time has not yet arrived.
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of resignation, disability, or dism ssal for cause) to continue as a
RI ANGofficer until age sixty; ' and (2) that, as a matter of federal
law, (a) his statelawentitlenment toretainhis RIANGpositionuntil
age si xty constituted "an enforceabl e expectation of continued public

enpl oynment, " Bishop v. Wbod, supra, 426 U. S. at 345, and (b) he had

been deprived of that constitutionally protected state |l awentitl enment
wi t hout due process of |aw.

Prior toaconstructionbythe District Court of R1. Gen.
Laws 8 30-13-3, neither of the cross-notions for summary j udgnent was
ri pe for disposition.

i

As we have j ust observed, the District Court didnot arrive
at a dispositive constructionof RI. Gen. Laws § 30-3-13. W can do no
better.

The general thrust of the first two sentences of the statute
i s apparent. Those persons who are "conm ssioned of ficers of the staff
corps and departnents . . . shall hold their positions until they have
reached t he age of sixty (60) years, unlessretiredprior tothat tine
by reason of resignationor disability, or for cause to be det erm ned

by an efficiency board or a court martial." Major Wgginton - a

¥ Such entitlement woul d appear substantial enough to support what the
Suprenme Court has characteri zed as "an enforceabl e expectati on of
conti nued public enpl oynent." Bishop v. Wod, supra, 462 U. S. at 345.
See supra note 15.
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comm ssi oned of fi cer of RI ANGwho had not reached age si xty, and who
had not beenretired by reason of resignation or disability, or for
cause - woul d appear (absent any ot her conti ngenci es attached t o Maj or
W ggi nton's continued enploynment by R1. law) to be within the
protective enbrace of the statute if he was an of fi cer of the "staff
corps and departnents.” But what that | atter phrase means remi ns
unclear. The first sentence of the statute - "All conm ssi oned
officers of the staff corps and departnents, hereafter appoi nted, shall
have had previous mlitary experience, except chapl ai ns, officers of
t he j udge advocat e general ' s corps, and nedi cal corps officers." -
makes it plainthat the phrase "staff corps and depart ments" connot es
a cohort inclusive of, but broader than, "chapl ains, officers of the
j udge advocate general's corps, and nedi cal officers.”™ How nuch
broader? Broad enough to include Major Wgginton, an officer
originally commssionedintheMIlitary Police, |ater assigned as a
Public Affairs Oficer, and ultimately acting as an Education O ficer?
We derive no useful textual guidance fromthe two ot her provi sions of
t he statutory code governi ng RIANGt hat enpl oy t he phrase "staff corps

and departnents."? Appellant and appel |l ees, intheir subm ssionsto

20 See supra note 16.

It may be noted that the | aws of Massachusetts governing the
Massachusetts guard provi de that an of ficer of the "state staff" is
entitledto"hold his positionuntil he reaches t he age of sixty-five
years unl ess separated prior tothat tine by resignation, disability,
or for cause by a court-martial | egally convened for that purpose.”

- 34-



this court, have been unabl e t 0 adduce any useful | egislative history
of R1. Gen. Laws 8§ 30-3-13 and we have found none. Further, the
parti es have not cited any pertinent deci sions construing R 1. Gen.
Laws § 30-3-13; and our research confirns that no court (whether a
Rhode | sl and court, a federal court, or acourt of another state) has,
inareported opinion, construed "staff corps and departnents" as
utilizedinR 1. Gen. Laws 8 30-3-13 (or, indeed, as utilizedin either
of the two ot her provisions of the statutory code governi ng RI ANGt hat
enpl oy the phrase).

Thus, what we have before us i s a Rhode | sl and st at ut e whi ch

is atabularasa. Moreover, the state nmlitary code of which the

statute is a part is a very special kind of state legislative
enactment, for the code governs t he Rhode I sl and aspects of ajoint
state-federal enterprise of great i nportance - the Rhode I sl and Arny
Nati onal Guard. Under these circunmstances, in order to achieve a
responsi bl e resol uti on of the i ssues presented by t his pendi ng appeal ,
it plainly would be better to have a current and authoritative
construction of R 1. Gen. Laws § 30-3-13 by the Rhode I sl and j udi ci ary
than to have a conjectured prophecy by this court of what Rhode
| sland's courts m ght be expected to rule at some future tine.

Happi |y, the Suprene Court of Rhode | sl and has i n pl ace a procedure

Mass. Gen. Laws, ch. 33, 8 15(a). However, 8 15 goes ontoidentify,
by specific mlitary designation, the several officers who conpose t he
"state staff.”

- 35-



pursuant to whichit "nmay answer questions of lawcertifiedtoit by .
. a Court of Appeal s of the United States . . . when requested by

the certifyingcourt if there areinvolvedin any proceedi ng before it
qguestions of | awwhi ch may be determ nati ve of the cause t hen pendi ng
inthecertifyingcourt andastowhichit appearstothe certifying
court there is no controlling precedent in the decisions of this
court." Rhode | sl and Suprenme Court Rules, Art. |, Rule 6, 81. The
qgquot ed rul e preci sely descri bes the circunstance i n which this court
findsitself. Inthe pending appeal, what may prove determ native of
t he cause are answers by the Suprenme Court of Rhode Island to two
guesti ons of Rhode I sl and | awframed by the facts previously set forth
in this opinion:

1. At thetine Maj or W ggi nton was di schar ged

fromRI ANG was he an of ficer of the "staff corps

and departnents” withinthe neaning of R 1. Gen.

Laws 8§ 30-3-13?

2. If the answer to Question 1is "Yes," does

that signify that, pursuant to R 1. Gen. Laws 8

30-3-13, Maj or Wggi ntonwas (inthe absence of

resignation, disability, or dismssal for cause)

thereforeentitledtocontinue as a RIANGof fi cer

until age sixty, or would Rhode Island' s

statutory and/ or deci sional | awattach any ot her

contingency to Maj or Wggi nton's conti nued st at us

as a RIANG officer?

Accordingly, by an appropriate Certification Order

acconpanyi ng t hi s opi nion, we are certifyingthese questi ons of Rhode

| sland law to the Supreme Court of Rhode Isl and.
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