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TORRUELLA, Chi ef Judge. This opinionresolves all remaining

issues related to the petition for wit of habeas corpus filed by
WIlton K. Al non on June 19, 1998. Al non was charged by the I mm grati on
and Naturalization Service ("INS') as deportabl e as an aggravat ed fel on
pursuant to 8 241(a)(2)(A)(iii) of thelmmgration and Nationality Act
("INA"). See 8 U S.C. 8 1251(a)(2)(A)(iii).* The charge of
deportability was based on t hree convictions: (1) a Septenber 16, 1996
convi ction for breaking and entering adwelling;?(2) aJanuary 9, 1995
conviction for possession of a stol en notor vehicle; and (3) a January
9, 1995 conviction for assault wi th a danger ous weapon. Al of Alnon's
convictions were the result of guilty pleas.

Because Al non entered i mm grati on proceedi ngs after April 24,
1996, he was deened ineligible for a § 212(c) wai ver of deportation by
operation of 8 440(d) of the Antiterrorismand Ef fecti ve Death Penal ty
Act of 1996 ("AEDPA"), Pub. L. No. 104-132, 110 Stat. 1214, 1277
(1996). The district court granted Alnon's petitionfor awit of

habeas corpus. See Al non v. Reno, 13 F. Supp. 2d 143, 147 (D. Mass.

1998). It heldthat the application of AEDPA woul d vi ol ate Al non's

right toequal protectionbyirrationally denying himeligibility for

1 This provisionhas beenrecodifiedat 8 U S.C. 8§ 1227(a)(2)(A) (iii).

2 The Order to Show Cause i ssued by the I NS nmi sstates this of fense as
"breaking with felonious intent.” The record shows t hat Al non was
charged under R 1. Gen. Laws § 11-8-2, Unl awful Breaki ng and Entering
of a Dwelling House.
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§ 212(c) relief because he was i n deportati on proceedi ngs when t hat
sanme relief was avail ableto aliens in exclusionproceedings. Seeid.
at 145. On appeal, we cane to the contrary concl usi on t hat AEDPA' s
restrictionof relief for crimnal aliensindeportation proceedi ngs
furthered Congress's "legitinmate | egi sl ative goal of expeditingthe
deportation of crimnal aliens currently residing wthinour borders.™

Al mon v. Reno, 192 F.3d 28, 32 (1st Cir. 1999). Accordingly, on

Sept enber 21, 1999, we i ssued an opi nionreversing the district court's
grant of the petition for a wit of habeas corpus. See id.
After we denied Alnon' s petition for rehearing, he requested
t hat we remand the caseto the district court for resolution of his
alternative claimthat the retroactive application of 8§ 440(d) of AEDPA
to his case violated his constitutional right to due process. At the
ti me, we had not yet resol ved whet her AEDPA' s ban on 8§ 212 wai vers

appliestoaliens with pre- AEDPA convictions. See WAl | ace v. Reno, 194

F.3d 279, 287 (1st Cir. 1999). Viewing the matter as a questi on of
| aw, we retainedjurisdictionandpermttedthe partiesto brief the
remai ni ng i ssues of (1) whet her Al non's Septenber 1996 conviction
qualifies as an aggravated felony for purposes of [|INA
8241(a)(2) (A (iii) and (2) if not, whet her § 440(d) of AEDPA shoul d be
applied to Al non's pre-AEDPA convictions.

Intheinterim however, this Court i ssued an opi ni on t hat

addressed t he preci se i ssue of the applicability of AEDPA s ban on §
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212(c) wai vers to pre- AEDPA convictions. InMattis v. Reno, No. 99-

1429, 2000 WL 554957, at *6 (1st. Cir. May 8, 2000), we held that "8
212(c) relief continues to be avail abl e for deportabl e al i ens whose
requi site crimnal convictions pre-dated AEDPA, if, andonlyif, the
alien actually and reasonably relied onthe availability of § 212(c)
relief when he pled guilty to or did not contest the crimnal charges.”
Further, we held that "questions of whet her there was actual reliance
and whet her it was reasonabl e are questi ons of fact to be resol ved by
the I'J [Inmigration Judge]." [1d. at *8.

There is no di spute that Al non's 1995 conviction for assaul t
wi t h a danger ous weapon qualifies as a"crine of violence" under 18
U S. C 816 and, therefore, that it i s an aggravated fel ony under the

I NA. 2 Thus, the only i ssue beforethis Court i s whether Al non actually

3 Al non was sentenced to four years in prison after he was convi ct ed
of assault with a dangerous weaponinviolationof R Gen. Laws § 11-
5-2. Effective Septenber 30, 1996, the definition of aggravated fel ony
was anmended to i ncl ude "a crime of viol ence (as definedin section 16
of Title 18 . . .) for which the term of inprisonnment inposed
regardl ess of any suspensi on of i nprisonnent is at | east one year."
| NA 8§ 101(a)(43)(F), 8 U S.C. §1101(a)(43)(F) (Supp. Il 1997). Under
title 18 of the Federal Cimnal Code, a "crine of violence" refers to:

(a) an of fense that has as an el enment t he use,
attenmpted use, or threatened use of physical
f orce agai nst the person or property of anot her,
or

(b) any other offense that is afel ony and t hat,
by its nature, invol ves a substantial risk that
physi cal force agai nst the person or property of
anot her may be used in the course of comrtting
t he of fense.
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and reasonably relied onthe potential eligibility for 8§ 212(c) relief
when he entered his plea. See id. at *6.

Ve findMttis instructive. There, we consi dered t he appeal
of an al i en who had been deened deport abl e based on fi ve convi cti ons,
all of whichqualifiedas either aggravated fel onies or controlled
subst ance of fenses. H s applicationfor 8§ 212(c) relief was deni ed due
to his pre- AEDPA aggravated fel ony convictions. See id. at *2.
Al t hough we created a newrul e providing that an alien may be eligible
for 8 212(c) relief under certain circunstances, we declinedtoremand
Mattis's casetothe INSfor further findings. W concludedthat no
injusticeto Mattis would result because (1) he wai ved hi s cl ai mby
failingtoraiseit before the Board of I mm grati on Appeal s or the
district court, and (2) there was nothinginthe recordto suggest that
Matti s had a col orabl e cl ai mof actual and reasonabl e reliance. See
id. at *9.

The second rationaleis applicabletothe facts herein. Any
clai mthat Al non actual ly and reasonably relied onthe availability of
8§ 212(c) relief i s untenabl e when one consi ders that he pl eaded guilty
tothree crinmes inless than two years, at | east two of which are
arguably aggravated fel onies. As we recognized inMttis, "[with each
succeeding guilty plea. . . any argunent that the pleawas in actual

reliance onthe availability of 8§ 212(c) relief becones nore and nore

18 U.S.C. § 16.



tenuous.” 1d. Not onlyisit |less believablew theachguilty plea
that AAnoninfact relied on his potential eligibility for relief from
deportation, but reliance under these circunstances woul d have been
unr easonabl e. Moreover, conspi cuously absent fromA non's suppl enent al
brief is any contention that he actually relied on his potenti al
eligibility for 8 212(c) relief when he entered his pleas.

Because we have no reason to conclude that Al non has a
"col orabl e cl ai mof actual and reasonabl e reliance of the sort we
recogni zed by our newrule,” we hold that § 440(d) of AEDPA bars
8§ 212(c) relief inthis case. |d. As the existence of Alnon's
aggravat ed felony conviction for assault with a dangerous weapon
adequat el y supports the BIA' s decisionto dismss petitioner's appeal
because he was i neligible for 8 212(c) relief, we need not resol ve
whet her Al non' s Sept enber 1996 convi cti on constitutes an addi ti onal
aggravat ed fel ony.

CONCLUSI ON

We deny t he petitioner's request torenmandthe casetothe

district court and we vacate the stay of deportation.

SO _ORDERED.




