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COFFIN, Senior Circuit Judge. Defendant Antonio Bierd pled

guilty to charges of noney |aundering, drug possession, and
rel ated conspiracies. He now seeks vacation of his convictions
or, in the alternative, resentencing on the ground that his plea
was not know ng, voluntary, and intelligent, in part due to the
court's alleged inproper participation in the plea negotiation
process. Def endant al so argues that he should not have been
gi ven a sentenci ng enhancenent based on the court's finding that
he had know edge that the funds he transmtted were drug
proceeds. Because we concl ude that defendant's guilty plea was
valid and that the court did not err in sentencing him we
affirmhis convictions.

| . Fact ual Backgr ound

In April 1998, defendant entered an unconditional gquilty
pl ea to drug possession with intent to distribute and a rel ated
conspiracy and entered an Alford plea® to three counts of noney
| aundering and a related conspiracy, based on the follow ng

al | egati ons made by the governnent.

Mhen entering an Alford guilty plea, a defendant is not
required to admt guilt. This procedure was authorized by the
Supreme Court in North Carolina v. Alford, 400 U.S. 25 (1970),
hol ding that "[a]n individual accused of crine nmay voluntarily,
knowi ngly, and understandingly consent to the inposition of a
prison sentence even if he is unwilling or unable to admt his
participation in the acts constituting the crinme."” 1d. at 37.
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Co- def endant Francisco Objio owned two check cashing
busi nesses -- Best Video, in Brockton, Massachusetts, and Best
Money Exchange, in Jamaica Plain. Defendant managed Best Vi deo
for Objio. Despite the fact that neither entity maintained a
foreign money transmttal |icense, defendant and Objio had
establi shed a schenme by which they transferred noney for others
to the Dom ni can Republic, enpl oying vari ous nechani sns desi gned
to avert reporting requirenents because the funds were often
drug proceeds.

One user of their services was an undercover Massachusetts
state police officer posing as a drug deal er who delivered noney
to defendant or Objio for transfer to the Dom ni can Republic on
three separate occasions in the fall of 1997, Each tinme the
of ficer dropped off noney, in small denom nations, he reiterated
t he need for secrecy and spoke about the drug business and his
customers. Def endant and Objio allowed the officer to use a
fal se nane and broke the | arge transactions into snmaller anounts
to avoid reporting requirenents.

| nst ead of depositing drug proceeds, generally | arge amounts
of cash, into the bank accounts of Best Video or Best Mbney
Exchange, the drug proceeds were used to cash third party
checks, which were then deposited into the bank accounts. To

transfer the noney, Objio would contact his associate in the
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Dom ni can Republic, who held checks that were drawn on Best
Money Exchange's account and stanped with Objio's signature.
The checks in the Dom nican Republic were then nmade payable to
persons other than the ultimte recipient, and after the checks
wer e cashed, the cash was delivered to the recipient intended by
t he sender.

Def endant and Objio were al so involved in drug trafficking.
Specifically, defendant hel ped arrange the purchase and transfer
of a kil ogram of cocaine on one occasion in August 1997.

On the second day of the joint trial of defendant and Obji o,
Objio renewed a severance notion, arguing that defendant's
def ense that he was only follow ng orders was in conflict with
his owm. At sidebar, the district judge explained that he was
inclined to deny the noti on and the foll ow ng exchange occurr ed:

Court: There is no Nurenmberg defense. |f [defendant]

gets on the stand and says | foll owed orders, [he's]

guilty. And it's unclear to nme, maybe not all the

charges, but these noney |aundering charges, it's

unclear to me if that's true if that's what's really
t he defense. Why doesn't he plead out, get the three

|l evels he's entitled to and then that will acconplish
t he severance, but that's not for nme to say. That's
for - - -

Def ense counsel: That's exactly where |I think we're headed.

Court: Well, if that happens, it happens. | have
nothing to say about it.

The next day, defendant entered his Alford and unconditiona
guilty pleas and he was subsequently sentenced.
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Def endant then appeal ed. His counsel filed an Anders brief?
and noved to withdraw. This court identified as non-frivol ous
the i ssue of whether the trial judge violated Fed. R Crim P.
11(e)(1) by initiating a plea discussion and approved the
appoi nt nent of new counsel to represent defendant.

1. Whet her Defendant's Pl ea was Knowi ng, Vol untary,
and Intelligent

Def endant's overarching argunent is that his plea was not
voluntary as required by Fed. R Crim P. 11. First, defendant
all eges that the court violated Fed. R Crim P. 11(e)(1l) by
participating in the plea negotiation process. Second,
def endant contends that the court coerced him into pleading
guilty by promsing him a three level reduction in his base
of fense | evel for acceptance of responsibility.

We review the totality of circunmstances when considering a
request to withdraw a guilty plea, considering primarily whether
a defendant's guilty plea was "know ng, voluntary and

intelligent within the neaning of Rule 11." See United States

v. Cotal-Crespo, 47 F.3d 1, 3-4 (1st Cir. 1995).% Rule 11

’2ln Anders v. California, 386 U S. 738 (1967), the Suprene
Court explained that "if [a defendant's] counsel finds his case
to be wholly frivolous, after a conscientious exam nation of it,
he should so advise the court and request permssion to
withdraw. " 1d. at 744.

S\We also evaluate "(1) the plausibility of the reasons
pronmpting the requested change of plea; (2) the timng of the

-6-



enbodi es three "core concerns”: "1) absence of coercion; 2) the
def endant' s under st andi ng of the charges; and 3) the defendant's
know edge of the consequences of the gqguilty plea." Uni t ed
States v. Gay, 63 F.3d 57, 60 (1st Cir. 1995).

Al t hough defendant failed to raise his claim before the
trial court, "a Rule 11 challenge will not be deened wai ved upon
a party's failure to raise it in the district court.” United

States v. Parra-1banez, 936 F.2d 588, 593 (1st Cir. 1991). Rule

11(h) states that "[a]lny variance fromthe procedures required
by this rule which does not affect substantial rights shall be
di sregarded." Furthernore, the advisory conmttee notes to the
1983 anmendnents to Fed. R Crim P. 32, which authorizes plea
wi t hdrawal notions, explain that when a defendant noves for the
first tinme on appeal to set aside his gquilty plea, "the

applicabl e standard is that stated inHll v. United States, 368

U S. 424 (1962): 'a fundanental defect which inherently results

in a conplete mscarriage of justice' or an om ssion
i nconsistent with the rudi nentary demands of fair procedure.'”
W find that regardless of which standard is enployed, the

court's statenents did not constitute reversible error because,

def endant's notion; [and] (3) the existence or nonexistence of
an assertion of innocence,” United States v. Parrilla-Tirado,
22 F.3d 368, 371 (1st Cir. 1994), although these factors need
not be enphasized in this case because we find that the
def endant' s plea was know ng, voluntary, and intelligent.
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al t hough they were arguably at "variance from the procedures
required" by Rule 11, they were not so egregious as to "affect
substantial rights" or constitute a "fundanental defect."

Def endant first alleges that the court initiated a plea
di scussion in violation of Fed. R Crim P. 11(e)(1)'s nmandate
that "[t]he court shall not participate in any discussions
between the parties concerning any . . . plea agreenent.”
Def endant points to the exchange that occurred on the second day
of trial at sidebar when his co-defendant attenpted to revisit
his severance notion. He explains that his counsel imrediately
rel ayed this conversation to him which pronpted his desire to
change his plea to guilty.

The Rule 11(e)(1) prohibition "sinply conmands that the
judge not participate in, and renove him or herself from any
di scussion of a plea agreenent that has not yet been agreed to

by the parties in open court.” United States v. Bruce, 976 F.2d

552, 556 (9th Cir. 1992). This ban on judicial involvenent in
the pl ea bargaining process furthers three goals. The primry
phi |l osophy behind it is that "[j]Judicial involvenent in plea
negotiations inevitably carries wth it the high and
unacceptabl e ri sk of coercing a defendant to accept the proposed
agreenent and plead guilty.” Id. at 556. Second, "the

interests of justice are best served if the judge renni ns al oof
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fromall discussions prelimnary to the determ nation of guilt
or innocence so that his inpartiality and objectivity shall not
be open to any question or suspicion when it becones his duty to

i npose sentence."” United States v. Werker, 535 F.2d 198, 203

(2d Cir. 1976). And third, the prohibition "preserves the
judge's inpartiality after the negotiations are conpleted,” for
exanpl e when assessing the voluntariness of a plea or presiding

over trial when a negotiation fails. See United States v.

Casallas, 59 F.3d 1173, 1178 (11th Cir. 1995) (citing Bruce, 976
F.2d at 556-57).

Because we find limted authority wthin the circuit
directly addressing a conplaint that a judge inproperly
participated in plea negotiations,* we survey the case |lawto get
a flavor for the kinds of court statenments that have been deened
i npermi ssible intervention. We conclude that the court's
| anguage, al t hough not definitively forecl osing t he
interpretation that defendant suggests, was not so egregi ous as

to require vacation of the conviction.

4'n Porcaro v. United States, 784 F.2d 38 (1st Cir. 1986),
this court remanded the defendant's appeal for further
proceedi ngs on several bases, anong themthat the "trial judge's
maki ng of a plea offer, if it occurred, would appear to have
violated Fed. R Cr. P. 11(e)(1)." 1d. at 42. And in Murchu v.
United States, 926 F.2d 50 (1st Cir. 1991), we renanded a
section 2255 petition for further proceedings to deternmne if
the court participated in off the record plea discussions.
See id. at 57.
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| mproper participation resulting in vacation occurs, for
exanpl e, when a court conments on or nmandates what it perceives
to be an appropriate penalty for a defendant in the context of

pl ea agreenment discussions. See, e.g., United States v.

Crowell, 60 F.3d 199, 204 (5th Cir. 1995) (sentence vacated
because it was i nproper for court to indicate, while the parties
were negotiating a second agreenment, that a penalty nore severe
than that in the initial rejected agreenment was necessary);

United States v. Anderson, 993 F.2d 1435, 1439 (9th Cir. 1993)

(plea vacated due to court's violation of the rule by its
"prospective refusal to accept a plea to fewer than the full
thirty counts, and direction to the prosecutor not to offer any
such deal in the future"). Wen a judge breached the rule by
stating, during a conference call wth the prosecutor and
def ense counsel that was intended to facilitate a plea bargain,
that "there is no way on God's green Earth I'mgoing to sentence
[ defendant] to only seven years, and | think the likelihood is
"' m going to exceed the guidelines,"” the defendant's conviction

was set aside. United States v. Barrett, 982 F.2d 193, 194-96

(6th Cir. 1992). The defendants' guilty pl eas were vacat ed when
the judge stated that he would be nore confortable if the

def endants were never released fromjail and essentially crafted
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a nore stringent plea agreenent than that proposed. See United

States v. Mles, 10 F.3d 1135, 1138-40 (5th Cir. 1993).
Further, when a trial judge threatens a defendant with a
hi gher sentence if he pursues his right to a trial instead of
pl eading gquilty, a defendant's plea nust be vacated. For
exanple, it was inproper for a judge to say to the defendants as

trial began:

We don't play games in this court. Y all want to
plead guilty, you can plead guilty today. If you
don't want to plead guilty, we'll go to trial. We
have got plenty of tine to try them That wll give
each one of you until noon today to file any plea
agreenents. After that you will plead straight up or
you go to trial. . . . They want to go out and get
arrested, they conme in here and they'll get a fair

trial, and if they get found guilty, they'll also get
a fair sentence, fairly high.

United States v. Corbitt, 996 F.2d 1132, 1133-35 (11th Cir

1993). And a trial judge transgressed the rule, resulting in
vacation of the defendants' convictions, when he repeatedly
urged the defendants to "think carefully” about the fact that
they faced |life sentences upon conviction after trial, rem nded
them that the penalty under the sentencing guidelines would be
"so heavy, so very, very heavy," and requested that the
prosecution |eave the offer open to allow the defendants

addi ti onal tine. See Bruce, 976 F.2d at 555, 558; see also

Casallas, 59 F.3d at 1177 (plea vacated when the court
enphasi zed to defendant who declined to plead guilty that he

-11-



woul d receive a ten-year mninmm sentence under the proposed
agreenent but risked the fifteen-year mandatory mninmumif he

were convicted after trial); cf. Crowell, 60 F.3d at 204 (no

violation of Rule 11 when the court, in evaluating a plea
agreenment that had been presented, conpared a defendant's
sentence under a proposed plea agreenment with the potenti al
sentence upon conviction after trial).

On the other hand, in Blacknobn v. Wainwight, 608 F.2d 183

(5th Cir. 1979), the court held that a trial judge's "off-the-
cuff" remarks concerning a possi ble sentence did not rise to the
"l evel of participation"” envisaged by Rule 11. See id. at 184-
85. Further, when a court warned a defendant who indicated a

desire to plead guilty "of the obvious risk should he plead
guilty to the substantive offense and then go to trial on the

conspiracy charge," Rule 11(e)(1) was not violated. See United

States v. Johnson, 89 F.3d 778, 783 (11th Cir. 1996).

G ven this review of relevant case | aw, we sense a di stinct
qualitative difference between statements found to require
vacati on and the coments made here. In the first place, the
remarks of the court did not take place in the context of plea
negotiation discussions. The judge was speaking only to
counsel, in the context of the denial of a co-defendant's notion

for severance, and his comments were i medi ately foll owed by his
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rem nder to counsel that he held no opinion on any plea
di scussi ons or defendant's decision whether to plead guilty.
The judge did not threaten defendant with consequences if he did
not plead guilty, express a preference as to one penalty or
di sposition, or attenpt to shape the ternms of the agreenment, and
he reiterated his neutrality on any plea negotiations. Thus,
t he coerci on guarded agai nst by Rule 11(e)(1) did not arise. W
think the Ninth Circuit said it best: "The rule against
judicial participation in plea bargaining protects the parties
against inmplicit or explicit pressure to settle crimnal cases
on terns favored by the judge. It does not establish a series
of traps for inperfectly articulated oral remarks." Uni t ed
States v. Frank, 36 F.3d 898, 903 (9th Cir. 1994). The court's
coments in the case at bar were of this nature. They were
i npronmptu, unenphatic, and unrepeat ed. To seize on such as
reversi ble error would, we conclude, raise the crossbar to an
unreal i zabl e hei ght.

Def endant's second contention is that he did not understand
t he consequences of his plea. Def endant argues that the court
m sled himto believe that he would be entitled to a three point
reduction for acceptance of responsibility, rendering his plea
invalid because he actually was entitled to only a two point

reduction due to the fact that he did not plead guilty in tine

-13-



to spare the governnent the efforts of preparing for trial or to
allow the court to effectively allocate its resources. See
US S.G 8 3ELl.1.° Defendant points specifically to the court's
si debar comments as well as the follow ng statements fromthe
pl ea colloquy: first, when speaking to the prosecutor while
def endant was in conference with his attorney, the court said,
"[a] ssune under guideline <calculations a reduction for
acceptance of responsibility,” and, second, when |ater asking
t he defendant whether he'd been prom sed anything in exchange
for his guilty plea, the court noted, "one benefit [of pleading
guilty] is, if I think you've accepted your responsibility, the
gui deline range is |ower."

We concl ude that when the entirety of the plea colloquy is
revi ewed, defendant's conplaints hold no nerit. The court
accurately depicted the sentencing possibilities:

And under the guidelines |I cannot go higher than the

top of the guidelines, up to life in prison, unless
there's somet hing especially evil about you that's not

SAl t hough not raised on appeal, the issue of whether
def endant was eligible for any acceptance of responsibility
reduction due to his entry of an Alford plea as opposed to an
uncondi tional guilty plea was rai sed at sentencing. Due to this
unresol ved issue, the judge declined to nmake a determ nation as
to whether he was giving defendant: 1. both a two |evel
reduction for acceptance of responsibility under 8 3E1.1 and a
two | evel enhancenent under 8 3Bl1.1(c) based on his role as a
manager of the personnel or assets of a crimnal endeavor, or 2.
nei ther the reduction nor the enhancenent. W review the issue
as if the court gave both the reduction and the enhancenent.
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in those books. But equally, | can't go below the
bottom of the guidelines unless there's sonething
especially good about you that's not in those books,
and that's very rare.

So, | ask the government, not because |' mgoing to
follow what they tell me, but because they probably
want the nost severe range of the people I will talk

to, totell me what they think it will work out to be.
And they tell me you're looking at not less than 78
nmont hs nor nore than 97 nonths in prison.

Now, if it works out that way, it's very unlikely
then that | would be in a position to sentence you to
anything less than 78 nonths in prison.

Def endant ultimtely was sentenced to seventy-eight nonths of
i nprisonment . ®

Def endant relies on United States v. Hernandez-W1I son, 186

F.3d 1 (1st Cir. 1999), and United States v. Gray, 63 F.3d 57

(1st Cir. 1995). In Gray, we vacated a guilty plea because,
when the defendant indicated that he did not understand the
maxi mum puni shnent, the court, in an effort to clarify, stated
t hat the maxi rum sentence would be ten years to |ife although in

fact the mandatory m ni num sentence was ten years. See Gray, 63

¢Def endant was sentenced to 78 nonths on counts 1 through 4
(roney |aundering and conspiracy) and 71 nonths, to run
concurrently, on counts 9 and 11 (drug possession and
conspiracy).

Def endant insists that he believed the acceptance of
responsi bility reduction would be applied to the 78 to 97 nonth
sentence, such that ultimately he would receive a sentence of
less than 78 nonths. Even if defendant's belief were
reasonabl e, a defendant's m sunderstanding of the guideline
sentenci ng range does not require the court to allow his guilty
plea to be withdrawn. See United States v. De Al ba Pagan, 33
F.3d 125, 127 (1st Cir. 1994).

-15-



F.3d at 60-61. | n Hernandez-W I son, we allowed a defendant to

wi t hdraw his guilty plea because "[h]e was told that he would be
eligible for a lighter sentence for which he was not eligible."

Her nandez- W I son, 186 F.3d at 6.

In contrast, the court in this case did not provide
def endant with incorrect sentencing information at the plea
colloquy and in fact defendant was ultimately sentenced to
seventy-eight nonths, the | owest possible sentence in the range
cited by the judge. Admttedly the judge's sidebar reference to
t he acceptance of responsibility credit envisioned a three point
reducti on; nevert hel ess, it was an off-hand remark to
defendant's counsel at sidebar rather than any nmeaningful
portion of the plea colloquy and did not indicate to defendant
that he would receive a sentence |ower than that which he did

receive. See, e.q., United States v. Raineri, 42 F.3d 36, 42

(1st Cir. 1994) (upholding qguilty plea even though
m sinformati on given to the defendant because it did not |ead
him to "expect a l|lesser penalty than he actually received").
The judge's subsequent and nore inportant references to the
reduction at the plea colloquy did not reference the nunber of
points, and in fact once characterized the reduction as only a
possibility, and thus were not m sl eading. Moreover, they were

acconmpani ed by an explanation that the guidelines calculation
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woul d be affected by post-pleading materials fromthe attorneys
and an understandi ng that the court would not be determ ning the
actual sentence until a later date.

Def endant al so conpl ai ns that the court neglected to i nform
him that he faced a Ilikely enhancenent under U S. S.G 8§
2S1.1(b)(1) due to his knowl edge that the funds he was
transmtting were drug proceeds. The court did not err by not
f or ewar ni ng def endant of all possi bl e sentenci ng enhancenents he

m ght face. See United States v. De Al ba Pagan, 33 F.3d 125, 127

(1st Cir. 1994) (holding that "the fact that a defendant
m sapprehends the likely guideline sentencing range does not
constitute a fair and just reason for withdrawing a guilty
pl ea"). The court informed defendant that it was highly
unl i kely that he woul d recei ve a sentence outside the applicable
gui deline range and ultimately sentenced defendant to the | owest
penalty referenced as a possibility.

In conclusion, we find that the court's statenments did not
af fect defendant's substantial rights nor did they rise to the
| evel of a fundanmental defect. Thus, defendant's plea was not
a product of coercion but instead was entered know ngly,
voluntarily, and intelligently.

[, Sent enci ng
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Def endant argues that the court erred by i ncreasing his base
of fense | evel by three due to his know edge that the funds he
transmtted were the result of drug dealing. See U.S.S.G 8§
251.1(b)(1) (calling for three |evel enhancenent "[i]f the
def endant knew or believed that the funds were the proceeds of
an unlawful activity involving the manufacture, inportation, or
distribution of narcotics or other controlled substances").
Def endant contends that because he entered an Alford plea to the
noney | aundering charges, the enhancenent cannot be applied
because he did not admt to the requisite know edge. He al so
asserts that there was insufficient evidence to support the
court's factual findings.

The presentence report reconmmended a three |evel increase
under U.S.S.G 8§ 2S1.1 to which defendant did not object. Nor
did defendant object to this enhancenent at sentencing. "W
have repeatedly stated in the sentencing context, as well as in
ot her areas, that issues not presented to the district court
will not be addressed for the first time on appeal.” United
States v. Haggert, 980 F.2d 8, 10 (1st Cir. 1992). This rule is
rel axed only in "extreme cases." See id. at 11.

"It is well settled that during the sentencing proceedi ngs,
a district court has broad discretion in determning the

information that nmay be received and considered regarding a
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defendant."” United States v. Pellerito, 918 F.2d 999, 1002 (1st

Cir. 1990); see 18 U. S.C. § 3577. Thus, it is not necessary
t hat defendant adnmit to the facts upon which an enhancenent is
based.

As to the evidence supporting the court's finding, it is

more than sufficient. See United States v. Brum 948 F.2d 817,

819 (1st Cir. 1991). The court was entitled to consider
evidence presented in the trial prior to defendant's qguilty

pl ea, see United States v. Ruiz, 905 F.2d 499, 508 (1st Cir.

1990), as well as the facts recorded in the presentence report,

see United States v. Skrodzki, 9 F.3d 198, 202 (1st Cir. 1993),

such as that defendant was the principal contact with several of
the drug dealers using Best Video's services and that the
under cover officer represented the funds he wished to transfer

as funds for the purchase of drugs. In fact, the court

expressly adopted the facts set out in the presentence report,

facts whi ch defendant di d not substantively dispute. See United
States v. Lagasse, 87 F.3d 18, 20 (1st Cir. 1996) ("W accept
the facts found in the uncontested portions of the [PSR]

.").7 The facts presented in the presentence report and at tri al

were nore than sufficient to support the court's finding that

‘Def endant's only objection to the factual description of
the of fense conduct in the presentence report was to the use of
t he word "managed. "
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def endant had know edge that the funds were the fruit of drug

dealings. See United States v. Knecht, 55 F.3d 54, 57 (2d Cir.

1995) (enhancenent valid even when the only reason defendant had
to formthe belief was a statenent by an undercover agent in a
sting operation).

Thus, this is far from the "extrene case" in which the
rai se-or-wai ve rule should be rel axed.

| V. | nef fecti ve Assi stance of Counsel

Finally, defendant contends that his trial counsel provided
him with ineffective assistance in violation of his Sixth
Amendnent right. As we have often held, "fact-specific clains
of ineffective assistance cannot make their debut on direct
review of crimnal convictions, but, rather, nust originally be
presented to, and acted upon by, the trial court.” Uni t ed
States v. Mla, 7 F.3d 1058, 1063 (1st Cir. 1993) (citing
cases). We have all owed exceptions "only when the critica
facts are not in dispute and the record is sufficiently
devel oped to all ow reasoned consideration of the claim™"™ |1d.

Defendant's claim revolve around his trial counsel's
recommendations with regard to pleading and sentencing,
involving facts not well devel oped nor necessarily free from
di spute. Moreover, defendant does not argue that his claimis

one that can be effectively evaluated for the first time on
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appeal . In short, it is a claim that nust be brought first
before the district court via a request for post-conviction
relief.

V. Concl usion

We conclude that the court's statenents did not affect
def endant's substantial rights nor did they constitute a
fundament al defect and that defendant's guilty plea was know ng,
voluntary, and intelligent. Further, the court did not err in
enhanci ng defendant's sentence under U S.S.G 8§ 2S1.1(b)(1).
Finally, defendant's ineffective assistance claimis dism ssed
wi t hout prejudice.

Affirned.
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