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LYNCH Circuit Judge. Zenai da Garci a- Ayal a appeal s an or der

granti ng summary j udgnent for her forner enpl oyer, Lederle Parenteral s,
Inc., in a suit that alleges wongful term nation and demands
injunctive relief and conpensat ory and punitive damages under the

Americans with Disabilities Act. See Garcia-Avala v. Lederle

Parentals, Inc., 20 F. Supp. 2d 312, 313 (D.P.R 1998). The district

court heldthat Garcia was not a "qualifiedindividual" under the Act
because t he accommpdati on she requested fromher enpl oyer was not
"reasonable.” Seeid. at 315. W reverse and direct entry of judgnent
for the plaintiff.

l.

The parties stipulatedtothe followi ng facts. Garcia worked
for Lederl e Parenterals, Inc. as a secretary fromQCct ober 1983 t o June
13, 1996, when her enpl oynent was term nated. Mst recently, she was
the only clerical enployee in the conpany's Validation Department.

Lederle's disability benefits programprovi des that an
enpl oyee may receive up to fourteen continuous weeks of salary
continuation and then short-termdi sability benefits (STD) at sixty
percent of full salary. Under the plan, an enpl oyee coul d be absent
fromwork for atwenty-six week period, work anot her two weeks, and
t hen be out for an additi onal twenty-six weeks for the sane disability.
Duri ng her enpl oynent at Lederl e, Garcia used the sal ary continuation
and short-termdisability benefits on fourteen separate occasions, in

additionto her sick |l eave. Lederle had a policy of reserving ajob
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for one year when enpl oyees had been out on STD. It applied that
policy and term nated Garcia's enploynent after her one-year
reservation period ended.

Si nce 1986, Garcia has been stricken with breast cancer and
has under gone several rounds of surgery and chenot herapy. FromMarch
15, 1987 to Septenber 16, 1987, she was absent fromwork for 184 days
as aresult of anodifiedradical mastectomny. Duringthis period, she
received sal ary conti nuati on benefits for fourteen weeks, and t hen
short-termdisability for the remai nder. FromSeptenber 1987 unti |
1993 she was back at work. Six years later, in August 1993, a bi opsy
reveal ed adenocarci noma of the breast, infiltrating duct type,
persistent, and, as aresult, Garcia was absent for 115 days. She t hen
returned to work.

| n Decenber 1994, Garcia was di agnosed wi t h adenocar ci noma
of the breast, netastatic. On March 17, 1995, she underwent surgery to
renove a nodul e i n her neck. Before that surgery, Garcia used up her
si ck | eave and was absent fromwork for atotal of eighty-eight and a
hal f hours. Follow ng surgery, she received short-termdisability
benefits for thirty-four consecutive days. |In My, she took an
addi tional forty-six hours of | eave. FromJune 9 t hrough 25, 1995, she
recei ved salary continuation benefits inrelation to the nedical

condition.



Sonetime after her surgery, Garcia sawatel evisionreport
on a bone marrowtranspl ant procedure that offered atreatnent for her
cancer. She was interviewed by doctors in June 1995 and Garcia
i nformed Lederl e inJuly that she needed to undergo t hi s procedure,
whi ch was onl y avai | abl e at a Chi cago hospital. FromAugust 7 through
20, 1995, she was absent due to chenotherapy (for which she took
ni net een hours sick | eave and short-termdisability). FromSeptenber
13 t hrough 27, 1995, she was agai n absent due to treatnent (ei ght hours
sick | eavel/ fifteen days of short-termdisability). In COctober 1995,
Garcia took el even and one-half hours of sick |eave.

Garcia was hospitalizedfor the bone marrowtreatment on
Novenber 14, 1995. She received STD paynents until March 19, 1996. As
of that date, she started receiving long-termdisability (LTD).
Leder | e di d not consi der her to be an enpl oyee once she was on LTD. On
April 9, 1996, doctors certifiedto Lederlethat Garcia woul d be abl e
to return to work on July 30, 1996.

On June 10, 1996, Lederle's Human Resources Director, Aida
Margarita Rodriguez, called Garcia at home and asked her to coneto
work to meet with her. Garcia conpliedand Rodriguez notified her that
t he conpany deened her disability to have begun in March 1995, that her
one-year period for job reservation had el apsed i n March 1996, and t hat
her enpl oynent was term nated. Garcia asked that her job be reserved

until July 30th, when her doctors expected her toreturnto work, but
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tonoavail. OnJune 13th, Lederle sent Garciaaletter confirmng her
conversation w th Rodriguez and denyi ng her request for additional
| eave.

As it turned out, although Garcia had requested an
accomodation until July 30th, it was on August 22, 1996 that Garcia's
doctors rel eased her for work, though they did not notify Lederl e of
this and Garcia did not re-apply for enploynent.

Garcia's essential job functions didnot gounfilled. At
| east three different tenporary enpl oyees provided by agencies
perforned Garcia' s tasks at Lederl e during her nmedi cal | eave and after
her di sm ssal. |Indeed, fromJune 13, 1996, to January 31, 1997, a
peri od of over seven nonths fromGarcia's di sm ssal, the conpany chose
to use tenporary enpl oyees. The conpany says her position was never
filled by a permanent enpl oyee. There was no evidence that the
t enporary enpl oyees cost Lederl e any nore t han Garci a woul d have or
that their performance was in any way unsatisfactory.

1.

On May 16, 1997, Garcia brought suit agai nst Lederle, its
par ent conpani es, Aneri can Honme Products Corp. and Aneri can Cynam d
Co., and others for all eged viol ati ons of the ADA and Puerto Ri co Act
No. 44 of July 2, 1985, P.R Laws Ann. tit. 1, 88 501 et seq., as a
result of the term nation of her enpl oynent foll owi ng surgery for

breast cancer. She seeks back pay, reinstatenent (or "front pay"),
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injunctiverelief fromfuture di scrimnation, conpensatory and punitive
damages, and attorney's fees. On March 30, 1998, the parties submtted
a stipulation of material facts together with a Moti on Submi tting
Stipul ati on of Uncontested Material Facts and Legal Controversies. On
Sept enber 28, 1998, the court granted Lederle's cross-notion for
summary j udgrent, deni ed Garcia's notion for sunmary judgnent, declined
to exerciseits supplenental jurisdictionover Garcia's clai munder Act

44, and di sm ssed t he case. See Garcia-Ayala, 20 F. Supp. 2d at 313.1

Garcia appeal s.
M.
There i s sone di sagreenent as to what happened at the tri al
court and, resultantly, astothe standard of reviewto be applied by
this court on an appeal fromsumuary j udgnent entered after cross-

notions. CitingReich v. John Alden Life I nsurance Co., 126 F.3d 1, 6

(1st Gr. 1997), and United Paperworkers International Union, Local 14

v. International Paper Co., 64 F.3d 28, 31 (1st Cir. 1995), both

Leder | e and Garcia have argued that clear-error reviewshoul d apply to
t he factual i nferences made by the district court sincethe decision

bel ow was based on stipul ated facts and made on cross-notions for

1 The correct nane of the | ead defendant in this case is
"Lederl e Parenterals, Inc." and not "Lederl e Parentals, Inc.," as the
district court opinion is captioned.
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sumary j udgrent . 2 But see Wghtnan v. Springfield Term nal Ry. Co., 100

F.3d 228, 230 (1st Cir. 1996) ("Cross notions for summary j udgnent
nei ther alter the basic Rul e 56 standard, nor warrant the grant of
sunmary judgnment per se.").

The EEQC, appeari ng as ami cus curi ae urges de novo revi ew,
t he customary standard for appel |l ate revi ewof sunmary judgnment. The
district court opinioninthis jury-claimd case does not di scuss
whet her there was a wai ver of jury trial rights or astipulation under
Federal Rule of Gvil Procedure 39(a)(1),° or whether it was resol ving
the matter on a jury-waived and a "case stated" basis or on
conventional summary judgnent; the order entered was for summary
j udgnent (al t hough t he opi ni on once used t he phrase "The Court finds").
Qut of the confusion, we think it wise to reiterate a few basics.

For t he pur poses of standard of appellate reviewinthese
circunstances, thereis usually adistinction between non-jury and jury

cases. This circuit, in United Paperworkers, held that:

2 The parties nade ajoint "Mdtion Submtting Stipulation of
Uncont ested Material Facts and Legal Controversies," and cl ai ned
"[t] here bei ng no genui ne controversy astothe material factsinthis
matter, the parties stipulate the same, and subnmit the material facts
tothe Court for adjudicationonthe nmerits of thelegal controversies
inthis matter."

3 At oral argunent on appeal, counsel for Garcia di savowed any
intent not tohaveajurytrial. But that nmay have been a st atenent as
totrial on damages, oncethe district court ruledonliability, and
t hus consistent with the positionincounsel's brief onthe standard of
revi ew.
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[i]ln a nonjury case, when the basic di spute between the
parties concerns only the factual inferences that one m ght
draw fromthe nore basic facts to which the parties have
agreed, and where neither party has sought to i ntroduce
addi ti onal factual evi dence or asked to present w t nesses,
the parties are, ineffect, submttingtheir disputetothe
court as a case stated.

ld. (internal quotation marks om tted) (enphasi s added). W have
reached the sane result inother non-jury cases. See Reich, 126 F. 3d

at 6; EECCv. Steanship C erks Uni on 1066, 48 F. 3d 594, 603 (1st Cir.

1995); Continental Grain Co. v. Puerto Rico Maritine ShippingAuth.,

972 F. 2d 426, 429-30 &n. 7 (1st Cr. 1992); Boston Fi ve Cents Savi ngs

Bank v. Secretary of the Dep't of Housing & Urban Dev., 768 F. 2d 5, 11-

12 (1st Cir. 1985); Federaci on de Enpl eados del Tribunal Gen. de

Justicia v. Torres, 747 F.2d 35, 36 (1st Cir. 1984); cf. Posadas de

Puerto Rico, Inc. v. Radin, 856 F. 2d 399, 400-01 (1st Cir. 1988) (sane

wher e only one si de noved for sunmary judgnment). In such cases, "[t]he
standard for appellate review. . . shifts fromde novo reviewto
clear-error review, that is, thedistrict court's factual inferences
shoul d be set aside only if they are clearly erroneous.” United

Paperwor kers, 64 F.3d at 31.

Thi s rul e evol ved from-- and nakes sensein -- benchtrial

cases. See 10A Charles Alan Wight, Arthur R MIler, &Mary Kay Kane,

Federal Practice and Procedure § 2720, at 338-39 (1998) (referringto

this practiceinnon-jury cases). Instead of expendingtine and noney

on a trial, the parties may decide that the pre-trial record
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establ i shes all the necessary grounds upon whi ch a judge nay enter a

final rulingononeor all of theissuesindispute. See, e.qg., Allen

v. United M ne Workers 1979 Benefit Plan & Trust, 726 F.2d 352, 353

(7th Gr. 1984). They are, in essence, skippingtrial and proceedi ng
directly to judgnent, submtting the case to the judge as stated.*
When det erm ni ng whet her this was the path taken by the
parties innon-jury cases, thiscircuit andothersinquireintothe
intentions of the parties and the district court judge, as evi denced by

the record on appeal .> See Uni t ed Paperworkers, 64 F. 3d at 31-32 &n. 2;

see al so, e.qd., Sherwood v. Washi ngt on Post, 871 F. 2d 1144, 1147 n. 4

(D.C. Gr. 1989); Wife v. United States, 798 F. 2d 1241, 1243 n. 2 (9th

Gr.), anended on ot her grounds, 806 F. 2d 1410, 1411 (9th G r. 1986);

Donovan v. Di al anerica Marketing, Inc., 757 F.2d 1376, 1381-82 (3d Gir.

1985); EEQC v. Mari copa County Community Col | ege Dist., 736 F. 2d 510,

512-13 (9th Cir. 1984); Satellite Tel evi si on & Associ at ed Resour ces,

4 | n these non-jury cases, problens arise for appellate courts
when the record i s unclear that thisis what the parties andthetrial
j udge nmeant to do. Consequently, when a cl ai mi s made on appeal that
t he case bel ow was deci ded as a "case stated," appellate courts
i nvariably |l ook quite carefully at the proceedingsinthetrial court
t o make sure that the parties had "willingly foregonetheir right toa
full trial." Acuff-Rose Misic, Inc. v. Jostens, Inc., 155 F. 3d 140,
143 (2d Cir. 1998).

5 Sonecircuitsrequire "explicit waiver"” of trial. Acuff-Rose
Music, Inc. v. Jostens, Inc., 155 F. 3d 140, 142-43 (2d Cir. 1998); see
alsoMIller v. LeSea Broad., Inc., 87 F. 3d 224, 230 (7th Cir. 1996);
May v. Evansvill e- Vander burgh Sch. Corp., 787 F. 2d 1105, 1115-16 (7th
Cir. 1986).
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I nc. v. Continental Cablevisionof Va., Inc., 714 F. 2d 351, 354 (4th

Cir. 1983); Wlilson v. Block, 708 F. 2d 735, 745 n.7 (D.C. Cr. 1983);

Crowv. Gullet, 706 F. 2d 856, 858 &n.3 (8th Cir. 1983); Lac Courte

Oeilles Band v. Voigt, 700 F. 2d 341, 349 (7th Cir. 1983); Toney v.

Ber gl and, 645 F. 2d 1063, 1066 (D.C. Gr. 1981) (per curian); Ni el sen v.

Western Elec. Co., 603 F. 2d 741, 743 (8th Gr. 1979); Vetter v. Frosch,

599 F. 2d 630, 632-33 (5th Gr. 1979); U.S. Manganese Corp. v. Merrill

Lynch, Pierce, Fenner &Sm th, Inc., 576 F. 2d 153, 156 (8th G r. 1978);

United States v. Fred A. Arnold, Inc., 573 F. 2d 605, 606-07 (9th Cir.

1978) (per curian); United States v. Articles of Device Consisting of

Three Devices . . . "Diapul se", 527 F. 2d 1008, 1011 (6th Cir. 1976);

Starsky v. Wlliams, 512 F. 2d 109, 112 (9th Cir. 1975); Tripp v. My,

189 F. 2d 198, 199-200 (7th Gr. 1951). See generally Edward J. Brunet,

Martin H Redi sh, & M chael A Reiter, Summary Judgnent: Federal Law

and Practice 8 8.01, at 232-34 (1994); WIliamW Schwarzer, Al an

Hirsch, & David J. Barrans, The Analysis and Deci si on of Sunmary

Judgnment Modtions 40-41 (1991).

Jury trial cases aretreated differently. This court, |ike
nearly all other courts, has refused to nake the "case stated" i nquiry

when one of the parties has requested trial by jury. See United

Paperworkers, 64 F. 3d at 31 (specifying that the case statedinquiryis

limted tonon-jury cases); see also Wnter v. M nnesota Miutual Life

Ins. Co., 199 F. 3d 399, 405-08 (7th Cir. 1999) (sane); Colan v. Mesa
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Petrol eumCo., 951 F. 2d 1512, 1517-18 (9th G r. 1991) (sane); Satellite

Tel evision, 714 F. 2d at 354 (same); Tripp, 189 F. 2d at 200 (sane); cf.

Transworld Airlines, Inc. v. Aneri can Coupon Exch., Inc., 913 F. 2d 676,

684-85 (9th Cir. 1990) (sim | ar where only one si de noved for summary

judgment); Nunez v. Superior Gl Co., 572 F.2d 1119, 1124 (5th Cir.

1978) (same).® Thus, unsurprisingly, we have revi ewed j udgnment s based
on cross-motions for summary judgnment injury trial cases de novo.

See, e.g., Den norske Bank AS v. First Nat'l Bank, 75 F. 3d 49, 53 (1st

Cir. 1996).

The di stinction between bench and jury trialsis appropriate
sincetheright toajurytrial is constitutionally protected and
casual waivers are not to be presuned. See U.S. Const. anmend. VII;

Fed. R Gv. P. 38(d); Wnter, 199 F. 3d at 407 n. 11; | ndi ana Lunmber nens

Mutual Ins. Co. v. Tinberland Pall et & Lunber Co., 195 F. 3d 368, 374

(8th Cir. 1999); Jennings v. McCorm ck, 154 F. 3d 542, 545 (5th Cir.

1998); LaMarca v. Turner, 995 F. 2d 1526, 1544 (11th GCir. 1993); Tray-

6 W not e t hat cross-notions for summary judgnment, in and of
t hensel ves, do not constitute waiver of jurytrial. See Wnter, 199
F.3d at 407-08; Mller, 87 F.3d at 230; Market St. Assocs. Ltd.
Partnership v. Frey, 941 F.2d 588, 590 (7th Cir. 1991); John v.
Loui si ana, 757 F.2d 698, 705 (5th Cir. 1985).

We have found only two cases that have applied the clearly
erroneous standard of reviewto jury trial cases deci ded on cross-
notions for summary judgnment. See Sout hwest Forest I ndus., Inc. v.
West i nghouse Elec. Corp., 422 F.2d 1013, 1017-18 (9th Cir. 1970);
Gllespiev. Norris, 231 F. 2d 881, 883-84 (9th Cir. 1956). But cf.
Page v. Work, 290 F. 2d 323, 334 (9th Cir. 1961) (per curiam (upon
rehearing, reversing, inajurytrial case, earlier findingthat the
case had been submtted on the record).
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Wap, Inc. v. Six L's Packing Co., 984 F. 2d 65, 67-68 (2d Cir. 1993);

Mondor v. U.S. Dist. C&. for the Cent. Dist. of Cal., 910 F. 2d 585, 587

(9th Cir. 1990).

But application of these principles to this case is not
strai ghtf orward, and we deci de the i ssue of standard of revi ewhere
under two di fferent doctrines: Federal Rule of Gvil Procedure 39(a)(1)
and wai ver. We deternmine that Garcia agreed, pursuant to Rule
39(a) (1), that theissues of liability presented for the purposes of
t he sunmmary j udgnent cross-notions coul d be determ ned by the court, in
l'ight of the stipulation filed that "the parties . . . submt the
material factsinthis matter to the Court for adjudication onthe
nerits onthelegal controversiesinthis matter." Further, plaintiff
has urged upon us a cl ear error standard of review. Although at oral
argunent plaintiff's counsel said she did not intendto waive her jury
trial right, she did not brief this issue on appeal and so she is

bound. See Piazza v. Aponte Roque, 909 F. 2d 35, 37 (1st Cir. 1990);

Fed. R App. P. 28(a). Inlight of the wordi ng of the stipulation,
together with the fact that Garcia, on appeal, has saidthat reviewis
for clear error (and not de novo), we treat this, for present purposes,
as an appeal froma determ nation after a Rule 39(a)(1) consent.
Consequently, we proceed as if the parties submtted the casetothe
district court judge as stated, and revi ewof the determ nation of the

district court is for clear error.
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| V.

Garciaclains that Lederl e viol ated t he ADA when t he conpany
fired her after she requested additi onal | eave suppl emrental to her sick
and disability | eave. Section 102(a) of the ADAstates: "No covered
entity shall discrimnate against a qualified individual with a
di sability because of the disability of suchindividual inregardto.

. discharge of enployees . . . ." 42 U.S.C. §12112(a). Lederle's
primary def ense at sunmary j udgnent was that Garcia was not a qualified
i ndi vi dual because t he accommodati on she sought was not reasonabl e.’
Lederle offered no evidence or argunent that the requested
accommodat i on was an undue hardship. Infact, Lederle's appellate
argunent i s inconsistent withits factual stipulationthat Garcia's
position was term nat ed because her one-year period of |eave had
expired. That was the reason the conpany gave in its letter of
termnationto Garcia.® The conpany's apparent positionthat the ADA
can never i npose an obligati on on a conpany to grant an acconmodati on

beyond t he | eave al | owed under the conpany's own | eave policyisflatly

! Lederl e' s argunent i gnores our case lawthat "[a]lthough the
qgqual i fication anal ysis coul d be understood to subsune t he concept of
reasonabl e accommodation, we think it anal ytically sounder to treat the
two topi cs separately.” EEOCCv. Arego, Inc., 110 F. 3d 135, 141 (1st
Cir. 1997).

8 Citing Duckworth v. Pratt & Witney, Inc., 152 F. 3d 1 (1st
Cir. 1998), Lederle clains that norelief nmay be granted to Garcia
because she di d not seek rei nstatenent. As is evident froma readi ng
of that opinion, Duckworth does not stand for that proposition.
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wrong under our precedent. See, e.qg., Ral ph v. Lucent Techs., Inc.,

135 F. 3d 166, 171-72 (1st Cr. 1998). The district court order ignored
the position statedintherecord by t he conpany and went instead to
the issue of the reasonabl eness of the accommpdati on.

To establish an ADA claim a plaintiff nust prove by a
pr eponder ance of the evidence: first, "that she was di sabl ed withinthe
nmeani ng of the Act; second, . . . that with or without reasonabl e
accommodati on she was a qualified individual able to performthe

essential functions of the job; andthird, . . . that the enployer

di scharged her because of her disability.” Criado v. |BMCorp., 145

F.3d 437, 441 (1st Cir. 1998); accord Felici ano v. Rhode I sl and, 160

F.3d 780, 784 (1st Cir. 1998); Sot o- Ocasi 0 v. Federal Express Corp.,

150 F. 3d 14, 18 (1st Cir. 1998).° The parties focus on t he second of
t hese three el enents. Both the EECC and Garcia argue that the district
court erroneously shifted the burden as to this factor.

Inorder to be a"qualifiedindividual" under the Act, the

burden is onthe enpl oyee®to show. first, that she "possess[es] 'the

9 Lederl e' s argunent that there was nointent todiscrimnate
based on disability m sses the i nportant poi nt that t he ADA does nore
t han prohi bit di sparatetreatnment. It al soinposes an affirmative
obligationto provi de reasonabl e accommodati on t o di sabl ed enpl oyees.
See Soileau v. Guilford of Me., Inc., 105 F.3d 12, 14-15 (1st Cir.
1997) .

10 In Feliciano, we saidthat "[t]he plaintiff, as the party who
must prove that he or she can performthe essential functions of the
position with or without reasonabl e accommodati on, bears t he burden of
show ng t he exi st ence of a reasonabl e acconmodati on."” Feliciano, 160
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requisite skill, experience, education and other job-related
requi renments' for the position, and second, [that she is] ableto
performthe essential functions of the position with or w thout
reasonabl e accommodation.” Criado, 145 F. 3d at 443 (quoting 29 C F. R

§ 1630.2(m)); seealso 42 U S.C. 8§ 12111(8); Cleveland v. Policy Mjnt .

Sys. Corp., 119S. . 1597, 1603 (1999). There is no question here as
tothe first of thesetwo prerequisites. The court correctly stated
that "it is[the] plaintiff's burdento provethat, at thetinme she

sought to resune her job, she had the ability to performthe essenti al

functions of secretary tothe Validation Departnent." Grcia-Ayala, 20
F. Supp. 2d at 314. But the statute al so places the burden on the
def endant t o showt hat an accommodati on woul d be an undue har dshi p.
See 42 U. S. C. § 12112(b)(5)(A) (statingthat theterm"discrimnate"
i ncl udes "not maki ng r easonabl e accomuodat i ons t o t he known physi cal or
mental limtations of an otherwi se qualified individual with a
disabilitywhois an. . . enployee, unless such covered entity can
denonstrate that the accommodati on woul d i npose an undue har dshi p on
t he operation of the business of such covered identity").

The court al so went onto say, "[o]f course, an essenti al
functionof any jobisthe ability to appear for work." 1d. (citations

omtted). The court then heldthat Garcia' s request for additional

F.3d at 786 (citingBarnett v. U.S. Air, Inc., 157 F. 3d 744, 748-49
(9th Cir. 1998)).
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|l eave (until July 30, 1996) "was not reasonable under the
ci rcunst ances" because "def endant s had no guarant ee t hat t he addi ti onal
| eave requested was for adefinite periodof timeand' '[n]Jothinginthe
text of the reasonabl e accommodati on provi sion requi res an enpl oyer to
wait anindefinite periodfor an accommodati onto achieveits intended

effect."" |d. at 315 (quoting Myers v. Hose, 50 F. 3d 278, 283 (4th

Cir. 1995)). The court also found that, although "some situations
m ght nmandat e unpai d | eave of absence as an appropri at e acconmodati on, "
a five-nonth job reservation, "in excess of established policy][,]
pl ace[ s] the enpl oyer i n an unt enabl e busi ness position." Garcia-
Ayala, 20 F. Supp. 2d at 315. The district court, in our view,
commtted two types of errors.

A. Individualized Assessnent

It appears fromthe court's statenents that it was appl yi ng
per se rul es, and not gi ving the type of individual assessnent of the
facts that the Act and the case | awrequires. The Suprenme Court has
deenmed "essential" individualized attentiontodisability clains. See

School Bd. v. Arline, 480 U. S. 273, 287 (1987). As we saidinQiado,

"[w] hether [a] | eave request i s reasonabl e turns onthe facts of the

case." Ciado, 145 F. 3d at 443; see al so Kennedy v. Dresser Rand Co.,

193 F. 3d 120, 122 (2d Cir. 1999). It is sinply not the case, under
our precedent that an enpl oyee' s request for an ext ended nedi cal | eave

wi ||l necessarily nean, as the district court suggested, that the
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enpl oyee is unable to performthe essential functions of her job.
First, the court didnot focus onthe enpl oyer's statenent
that thereasonthat it term nated Garcia was because her nedi cal | eave
peri od, under conpany policy, had expired. The court essentially found
t hat a request ed accommodati on of an extension of al eave ontop of a
medi cal | eave of fifteen nmonths was per se unreasonabl e. But
r easonabl e acconmodat i ons nmay i ncl ude "j ob restructuring, part-time or
nodi fi ed wor k schedul es, . . . and other sim | ar acconmodati ons for
individuals withdisabilities.” 42 U S.C. §12111(9)(B). This court
and ot hers have held that a nmedical |eave of absence -- Garcia's
proposed accomodati on -- i s a reasonabl e accomodat i on under the Act

i nsone circunstances. See Criado, 145 F. 3d at 443-44; Nunes v. Wl -

Mart Stores, Inc., 164 F. 3d 1243, 1247 (9th Gr. 1999); Cehrs, 155 F. 3d

at 782 (citingQiado); Haschmann v. Tine Warner Entertai nnment Go., 151

F.3d 591, 601 (7th Gr. 1998); Rascon v. US West Conmuni cations, Inc.,

143 F.3d 1324, 1333-34 (10th Cir. 1998).

Qur concern that the court applied per serules -- rather
t han an i ndi vi dual i zed assessnent of the facts -- i s hei ghtened by
ot her statenments. Here, the | eave that Garcia requested on June 10 was
for l ess than two nonths. The district court viewed the request as
bei ng for five nonths, since Rodriguez had advi sed Garcia, albeit in
June, that a one-year period for job reservation had | apsed i n March.

Even if the request were for an additi onal five nonths of unpaid | eave,
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we see no reason to adopt arule onthese facts that the additi onal
medi cal | eave sought woul d be per se an unreasonabl e accommmodati on.
Wel | after her term nation, as well as during her nedical |eave,
Lederlefilled Garcia's secretarial positionw thindividuals hired
fromtenporary agenci es. Lederl e had no busi ness need apparent from
thisrecordtoreplace Garciaw th anin-house hire, and hence woul d
not have suffered had it waited for several nore nonths until Garcia's

return. InRalph v. Lucent Technol ogies, Inc., 135 F. 3d 166, 171-72

(1st Cir. 1998), the court held that a four-week additional
accommodati on, beyond a fifty-two week |eave period for nental
br eakdown, was reasonabl e for purpose of aprelimnary injunction. The
district court's statenent that the enpl oyer was | eft i n an "unt enabl e
busi ness position" al so rei nforces the sense of the use of per serules
and the lack of focus on the facts of this case, given that the
enpl oyer put on no evidence of undue hardship. !

Simlarly, the court viewed Garcia's request ed acconmodati on
-- additional leave time with a specific date for return -- as a
request that her job be hel d openindefinitely. Lederle had argued
t hat since Garcia's doctor coul d not gi ve absol ut e assurances t hat she
woul d be fit toreturntowork on July 30th, the request was per se for
an indefinite | eave and so was unreasonable. Garcia specified,

however, when she woul d return, and her doctor rel eased her for return

1 Per haps, alternatively, the statenent was only hyperbol e.

-19-



several weeks thereafter. Thereis no evidence that either July 30th or
t he August 22nd date of nedical rel ease, would have i nposed any
speci fic hardshi p on Lederl e. Some enpl oyees, by the nature of their
disability, are unabl e to provi de an absol utely assuredtine for their
returnto enpl oynent, but that does not necessarily nake a request for
| eave to a particular dateindefinite. Each case nust be scrutinized
onits own facts. An unvarying requirenent for definiteness again
departs fromthe need for individual factual evaluation.?!? See

Haschmann, 151 F. 3d at 599-600; Oiado, 145 F. 3d at 443-44; Rascon, 143

F.3d at 1333-34; Kinbro v. Atlantic Richfield Co., 889 F. 2d 869, 878-79

(9th Cir. 1989) (interpreting anal ogous state statute). O course,
that aleaveis not indefinite does not make it reasonabl e. Even short
| eaves may i nflict undue hardshipin a given enpl oynent situation, and

there may be requested | eaves so | engt hy or open-ended as to be an

12 The approach urged by Lederl e onthe district court al so
ignores "[t]he duty to provi de reasonabl e acconmbdati on i s a conti nui ng
one . . . and not exhausted by one effort." Ralph v. Lucent
Technol ogies, Inc., 135 F. 3d 166, 171-72 (1st Cir. 1998). It is an
interactive process that "requires a great deal of comrunication
bet ween t he enpl oyee and enpl oyer." Cri ado, 145 F. 3d at 444 (i nternal
guot ati on marks and citation omtted); see al so Hendri cks- Robi nson v.
Excel Corp., 154 F.3d 685, 693 (7th Cir. 1998) (describing the
interactive process); Jacques v. Cl ean-Up G oup, Inc., 96 F. 3d 506, 515
(1st Cir. 1996) ("There may wel | be situations in whichthe enployer's
failuretoengageinaninformal interactive process would constitute
a failure to provide reasonabl e accommodati on that anopunts to a
violation of the ADA."). Here, Lederle failed to engage in the
informal, interactive process. It sinplyrejectedthe request for the
accomodat i on wi t hout further di scussionandit didsowthout pointing
to any facts making the accommodati on harnful to its business needs.
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unr easonabl e acconmodati on in any situation.

B. Reasonabl e Accommpbdati on _and Undue Hardship

The parties requested that the court determ nethe i ssue of
liability onthe basis of the facts beforeit. While the burden of
showi ng reasonabl e accommbdationisontheplaintiff,®thisis acase
in which the enployer did not contest the reasonabl eness of the
accommodat i on except to enbrace a per se rul e that any | eave beyondits
one-year reservation period was toolong. The enpl oyer, Lederle, has
t he burden of proof on theissue of undue hardship, andit did not put
on any evi dence of undue hardship fromGarcia' s proposed acconmodat i on.

See Wrd v. Massachusetts Health Research Institute, Inc., No. 99-1651,

2000 W 361660 (1st CGr. Apr. 12, 2000) (reversing summary judgnent in
an ADA case where the enpl oyer had produced no evi dence of undue

har dshi p) .

13 We are aware of, but see noreasontojoin, the debateinthe
circuits onthe rel ati onshi p between t he two concepts of undue hardshi p
and reasonabl e accommpdat i on. Conpare Borkowski v. Valley Cent. Sch.
Dist., 63 F.3d 131, 138-39 (2d Cir. 1995); WAlton v. Mental Health
Assoc., 168 F. 3d 661, 670 (3d Cir. 1999); and Stone v. City of Mount
Vernon, 118 F. 3d 92, 98-99 (2d Cir. 1997); with Benson v. Nort hwest
Airlines, Inc., 62 F. 3d 1108, 1112 (8th G r. 1995); and White v. York
Int'l Corp., 45F. 3d 357, 361 (10th Gr. 1995); and with Barth v. Gel b,
2 F. 3d 1180, 1186 (D.C. Gr. 1993); WIlis v. Conopco, Inc., 108 F. 3d
282, 285-86 (11th Gr. 1997); Barnett v. U.S. Air, Inc., 157 F. 3d 744,
748-49 (9th Cir. 1998), anended by 196 F. 3d 979, 989 (9th G r. 1999),
and wi t hdr awn pendi ng en banc revi ew, 201 F. 3d 1256 (9th Cir. 2000);
Riel v. Electronic Data Sys. Corp., 99 F. 3d 678, 682-83 (5th Cir.
1996); Monette v. El ectronic Data Sys. Corp., 90 F.3d 1173, 1183, 1186
n.12 (6th Cir. 1996); and Vande Zande v. Wsconsin Dept. of Adm n., 44
F.3d 538, 542-43 (7th Cir. 1995).
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While ondifferent facts, arequest for an extended | eave
coul d i ndeed be too long to be a reasonabl e accommodati on and no
r easonabl e factfi nder coul d concl ude ot herwi se, that is not this case
for a nunber of reasons. |t does not appear that Garcia expectedto be
pai d for the additi onal weeks away fromwor k beyond t hose al | owed under
t he enpl oyer' s di sability benefits programand whil e her job functions
wer e bei ng perforned by tenporary hel p. There i s no evidence that the
t enpor ary enpl oyees were paid nore than Garcia or were | ess effective
at her job than she. |ndeed, Lederle's continued use of tenporary
enpl oyees and Lederle's failure to replace Garcia indicates the
contrary. There was, therefore, no financial burden onthe enpl oyer
frompayi ng an enpl oyee who was not performng. It is true that an
enpl oyer usual |l y needs to have the functions of ajobfilled, andthe
fact that essential functions have gone unfilled for alengthy period
coul d wel I warrant judgnent for an enpl oyer. But here, the essenti al
functions of thejobwerefilled, toall indications satisfactorily, by
t enporary enpl oyees. The use of tenporary enpl oyees i s not, of course,
al ways a sati sfactory or even a possi bl e solution. But here, thereis
no evi dence t hat Leder| e was under busi ness pressuretofill the slot
wi t h anot her permanent enpl oyee (i ndeed, it never did). In other
situations, tenporary repl acenents may be unavail abl e or unsuitedto
t he position; here, the avail able evidenceis all tothe contrary. In

addition, as said, thereis no evidence that the cost of the tenporary
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hel p was greater than the cost of a pernmanent enpl oyee; one m ght
suppose it was |l ess. Thus, the requested accommodati on of a few
addi ti onal nont hs of unsal ari ed | eave, with the job functi ons being
satisfactorily perfornmed in the neantinme, is reasonable.

The enpl oyer presented the court with no evi dence of any
har dshi p, much | ess undue hardship. Onthis record, we see no basis
for the court to do other than enter judgnent for Garcia. Under the
EEQC gui del i nes, 29 C.F. R 8 1630.2(p), factors to be considered as to
undue hardshi p i ncl ude t he cost of the acconmodati on, the effect on
expenses and resources, the inpact of the accommodati on on the
operationof the facility (including on other enpl oyees' ability to do
their jobs) and the inpact on the facility's ability to conduct
business. Onthisrecordthereis no discernible negative inpact on
any of these factors; indeed, the record shows hardly any di scer nabl e
i npact at all on the enpl oyer fromthe requested accommobdation. Asit
was t he enpl oyer' s burden t o produce evi dence of hardshi p, we hol d t hat
it must bear theresponsibility for the absence of such evi dence here.

We stress that the Act does not require enployerstoretain
di sabl ed enpl oyees who cannot performthe essential functions of their
j obs wi t hout reasonabl e accommodati on. Applying thisrule to the
prol onged di sability | eave situationis tricky, however. An absent
enpl oyee obvi ously cannot hinself or herself perform still, the

enpl oyer may i n sone i nstances, such as here, be able to get tenporary
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hel p or find some other alternative that will enable it to proceed
satisfactorily with its business uninterrupted while a disabl ed
enpl oyee is recovering. Insituations|ikethat, retainingthe ailing
enpl oyee' s sl ot whil e granting unsal ari ed | eave may be a reasonabl e
accommodation required by the ADA. 1f, however, allow ng the sick
enpl oyee to retain his or her job places the enpl oyer in a hardship
situation where it cannot secure in sone reasonabl e alternative way t he
services for whichit hiredthe ailing enpl oyee, and yet i s bl ocked
fromeffectingarehire, the ADA does not require theretention of the
di sabl ed person. Hence, where it isunrealistictoexpect toobtain
soneone t o performthose essential functions tenporarily until the sick
enpl oyee returns, the enpl oyer may be entitled to dischargetheill
enpl oyee and hire soneone el se. An exceptiontothis m ght beif the
requested disability | eave was so bri ef that no undue busi ness harm
coul d reasonabl y be expected to occur fromnot fillingthe vacancy. W
add t hat our anal ysis, while applicable to these facts, may not be
applicableinother cases. Undue hardships arenot [imtedto financial
i mpacts; the termincludes accommodati ons t hat are undul y ext ensi ve,
substantially disruptive, or that woul d fundanental |y alter the nature
or operation of the business. See 29 CF.R pt. 1630, App.

Ot her factors to be consi dered as to whet her requests for
| eaves of absence unreasonabl e i ncl ude, for exanpl e: where t he enpl oyee

gave no i ndi cation as to when she m ght be abletoreturnto work, and,
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i nst ead, she sinply demanded t hat her j ob be hel d openindefinitely,

see, e.qg., Taylor v. Pepsi-Cola Co., 196 F. 3d 1106, 1110 (10th GCir.

1999); Watkins v. J & S G| Co., 164 F.3d 55, 62 (1st Cir. 1998)

(citing Wers); Corder v. Lucent Techs. Inc., 162 F. 3d 924, 928 (7th

Cir. 1998); Duckett v. Dunlop Tire Corp., 120 F. 3d 1222, 1226 (11th

Cir. 1997) (per curiam; Rogers v. International Marine Term nals,

Inc., 87 F.3d 755, 759-60 (5th Cir. 1996); where the enpl oyee's
absences fromwork were "erratic" and "unexpl ai ned," see, e.qg.,

Waggoner v. Oin Corp., 169 F. 3d 481, 484-85 (7th Cir. 1999); where,

upon t he enpl oyee' s return to work, she woul d be unqualified, see,

e.qg., Tyndall v. National Educ. Ctrs., Inc., 31 F. 3d 209, 213-14 (4th

Cir. 1994); and where t he enpl oyee was hired to conplete a specific

task, see, e.qg., Stubbs v. Marc Gr., 950 F. Supp. 889, 893-95 (C. D.

I11. 1997). Cf. generally Mcari v. Trans WrldAirlines, Inc., 43 F.

Supp. 2d 275, 281-82 (E.D. N. Y. 1999) (collecting cases); Powers v.

Pol ygramHol ding, Inc., 40 F. Supp. 2d 195, 199-201 (S.D. N. Y. 1999)

(sane). Inaddition, this court has inquiredinto whether the conpany
had made earlier policy decisionsthat it was nore profitableto permt
an enpl oyee additional | eave thanto hire and train a newenpl oyee.

See Criado, 145 F.3d at 444.

These are difficult, fact i ntensive, case-by-case anal yses,
ill-served by per se rules or stereotypes. W enphasize that the

stipul ated record here contai ns no evi dence what ever of any formof
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hardship to Lederl e as aresult of the requested acconmodati on. Were
this not so, we woul d feel obligatedtoreturnthe caseto afactfinder
for further evaluation. But giventhe enployer's failureto nmeet, even
mnimally, its burden of proof on the i ssue of hardship, we award
judgnment to Garcia as a matter of |aw.
V.

We reverse the entry of judgnent in favor of Lederle, direct
entry of judgnment on liability under the ADA for Garcia, andrenmand the
case for further proceedings in accordance with this opinion.

So ordered. Costs to appellant.
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- Dissent Foll ows -
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O TOCOLE, District Judge, dissenting. After criticizingthe

district court for decidingthis case as amatter of law, themgjority
t hen does exactly the same thing. Holdingthat, onthe facts presented
tothedistrict court, theplaintiff's request for | eave fromher j ob?
was a r easonabl e acconmodat i on under the Anmericans with Disabilities
Act ("ADA"), 42 U.S.C 88 12101et seq., the court directs the entry of
a judgnent astoliability infavor of the party with the burden of
pr oof. Besides invadi ng the province of fact-findingw thout warrant,
the court's ruling expands the reach of the ADA beyond what its
| anguage shoul d properly be understood to authorize. | respectfully

di ssent.

l.

The plaintiff's illness caused her to have several
substanti al periods of absence fromwork over the course of her
enpl oynent with the defendant. She was able to be absent and yet
remai n enpl oyed by taking advant age of a conbi nati on of enpl oyee
benefits, including sick |eave and short-termdisability |eave.

It appears fromthe record that thelast tinme she actually
wor ked was i n Novenber, 1995. Beginningin|ate Novenber, inorder to
undergo a bone marrowtranspl ant, she began a peri od of short-term

disability | eave which apparently expired in March, 1996. Still

L The court describes the plaintiff's request as one for a
period of | eave. | have sone doubt as to whether that i s the best way
t o descri be her request that her job reservationrights be extended
| onger than t he normal period. | amcontent, however, to accept the
court's characterization for the purposes of this discussion.
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recuperating, she then beganto receivelong-termdisability benefits
under her enpl oyer's plan. In June, the enpl oyer notified her that the
one-year period for reservation of her job-- that is, her right to
returnto her job fromdisability status -- had al so expired i n March. ?
She asked for a further extension of the reservation of her right to
returnto work for a fewweeks, but her request was deni ed and her
enpl oynment was formally term nated.

The court now hol ds t hat her request for an extensi on nust
be consi dered a "reasonabl e accommodat i on" of her di sability whichthe
enpl oyer was bound to afford her under t he ADA unl ess t he enpl oyer
coul d denonstrate that doi ng so woul d cause it undue hardshi p. Since
t he enpl oyer proffered no evidence of undue hardship, the court
concludes that the plaintiff isentitledtojudgnent inher favor asto
liability.

1.

The plaintiff nmay beentitledto arenedy under the ADAI f
sheisa"qualifiedindividual withadisability.” Sheisa"qualified
individual with a disability” if she has the requisite skill and
experience for the position, whichis undisputed here, andif sheis

abl e to "performthe essential functions of the enpl oynent position"

2 It does not appear that the plaintiff chall enged that
calculationeither at thetinmeor inher suit. The enpl oyer asserts
wi t hout contradictionthat its one-year job reservation period was
equal to the period guaranteed under Puerto Rican | aw.
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"with or without reasonabl e acconmbdation.” See 42 U.S.C. § 12111(8);

see also Criado v. | BM Corp., 145 F.3d 437, 443 (1st Cir. 1998).

There is no dispute that when Garcia's enpl oynment was
term nated, she was not able to perform her job wthout an
accommodati on. She was not then perform ngit, and had not perforned
it for some nonths. Nonetheless, the court concludes that the
plaintiff would have been "qualified" to performher jobwith the
accommodat i on she requested: that she be excused fromperformngthe
jobuntil she had recovered sufficiently to be abletoreturnto work
once agai n.

VWhen a period of |eave froma job nay appropriately be
consi der ed an accommodat i on t hat enabl es an enpl oyee t o performt hat
j ob presents a troubl esone problem partly because of t he oxynoronic
anonmal y it harbors, but al so because of the daunting chal | enge of |i ne-
drawing it presents. The prevailing viewanong the Courts of Appeal s,
and the lawof this Circuit, is that a period of | eavecan in sone

ci rcunst ances be a reasonabl e acconmodati on requi red of an enpl oyer

under the ADA. See Criado, 145 F. 3d at 443. Put another way, it is
wrong to say categorically that |eave can never be a reasonable
acconmodat i on.

The term"| eave" i s a capaci ous one, however, and t he cases
do not hold that any | eave wi || qualify as a reasonabl e accomodat i on.

See WAl sh v. United Parcel Serv., 201 F. 3d 718, 726-27 (6th G r. 2000)
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(findingleave requested by plaintiff "objectively unreasonable").
"Reasonabl e accommodat i on” i s al so a capaci ous term purposeful |y broad
so as to permt appropriate case-by-case flexibility. Whether a
particul ar proposed | eave is a reasonabl e accommodati on nmust be
answered in the factual context of the case at hand. See. e.qg.,
Qriado, 145 F. 3d at 443 ("Whet her the | eave request i s reasonabl e turns
onthe facts of the case."). Were nany i nterrel at ed consi derati ons
bear on an assessnment of what is "reasonabl e,” prudence cautions
agai nst too ready aresort to summary di spositions as a matter of | aw

See Ward v. Massachusetts Health Research I nst., No. 99-1651, 2000 W.

361660, at *6 (1st Cir. Apr. 12, 2000) (reversing summary j udgnent;

decl i ning to hol d acconmodat i on unr easonabl e per _se); Nunes v. Wl - Mart

Stores, 164 F. 3d 1243, 1248 (9th Gr. 1999) (reversing sunmary j udgnent

because r easonabl eness of | eave was jury question); Cehrs v. Nort heast

OChio Al zheiner's Research Ctr., 155 F. 3d 775, 782-85 (6th G r. 1998)

(following Oiado and reversi ng sumrary judgnent for enpl oyer); Qi ado,
145 F. 3d at 444 (affirm ng deni al of enpl oyer's notion for judgnent as
a matter of law). In any context, however, to be a "reasonable
accommodati on" a neasure nust be both an "accommmpdation” and
"reasonable."

In the first place, an "accommodation” nust serve a
functional purpose; it is anmeans to adesired end. An acconmodati on

as contenpl ated by the ADAi s a neasure t hat enabl es t he perfornmance of

-31-



a j ob by a person who, w thout the neasure, is disabledfromperformng
the job. See 42 U.S.C. 8§ 12111(9). It effectively transforns a
di sabl ed person into an enabl ed person for the purposes of the job.

The converse follows. |If the neasure does not enabl et he
ot herwi se di sabl ed person to performthe essential functions of the
job, it losesits functional quality and consequently fails to operate
as an accomodat i on.

An accommodat i on nmust not only be functionally effective; it
nust al so be reasonabl e. 2 Agai n, whet her a proposed acconmodationis
reasonabl e or not will ordinarily be judged onthe peculiar facts of a
gi ven case. In nost cases, it will be a matter to be left to
assessnent and evaluation by the trier of fact.

Nonet hel ess, judges nay soneti nes be cal | ed upon to deci de
what circunstances m ght nmake a proposed neasure a reasonable
accomodation, or not, as amatter of law See Wal sh, 201 F. 3d at 726-
27 (affirm ng grant of summary judgnent in favor of enpl oyer because

plaintiff's requested accommodati on was "obj ecti vel y unreasonabl e");

see al so Evans v. Federal Express Corp., 133 F. 3d 137, 139-40 (1st Q.

1998) (affirm ng sumrary j udgnent, and hol di ng t hat, under state | aw,

s The EEOC as am cus argues that a reasonabl e accommodationis
one that is "feasible" and "effective.” EEOCBr. at 14, 16. It seens
to me that viewgives short shrift to the nodifier. "Feasible and
effective" coul d be a short hand way of expressing the functionality
necessary to make the nmeasure an acconmodati on. The i ncl usi on of the
nodi fi er i ndicates that the measure nust not only be "feasi bl e and
effective,"” 1.e. functional, but "reasonable" to boot.
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acconmodat i on not shown | i kely to be successful was not reasonabl e).
There is hazardintrying to speak too broadly or too categorically,
especially in this area where the varieties of potential
accommodat i ons, and t he reasons why any gi ven accommodat i on m ght or
m ght not be reasonable, arenmyriad. Still, therew || be casesin
whi ch a court may appropriately take the question away fromthe trier
of fact and decide it as a matter of |aw.
M.

As the court's opinion points out, thereis sone anbiguity
inthis record as to whether the parties presented the case to the
district court for judgnment as a matter of | awor for deci siononthe
court's fact-finding. They presented a stipul ati on of undi sputed facts
and cross-noved for sunmary judgnment. |f nothing el se appeared, one
woul d conclude that they were seeking only a ruling of |aw

But the parties' stipulation indicated that they were
submtting the liability portion of the case "to the Court for
adjudicationonthenerits of thelegal controversiesinthis nmatter."
"Adj udi cationonthe nerits” ordinarily suggests nore than sunmary
judgnment. Unlike afull consideration of acase after trial, summary
j udgment does not al ways end i n an adj udi cati on, because even on cross-
not i ons based on sti pul ated facts, a court m ght concl ude t hat neit her
sideisentitledtowinas amtter of | awand t hat t he di sput e nust be

submttedtothe fact-finder. The full job of the fact-finder, after
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all, includes not only settlingconflictsinthe "basic" facts, but
al so drawi ng appropriate inferences fromthose facts. By praying for
adjudicationonthe nerits, the parties indicatedthat they expected
the district court toresolve the factual, as well as | egal, issues
pertinent to the issue of liability.

Any |ingering doubt as to what the parties intended is
di spel |l ed by what they have told us. Both sides assertedintheir
briefs tous that the applicabl e standard of appellate reviewis "clear

error,"” the standard usedto reviewfact-findingby adistrict court.
Thus, both before the district court and before this court, the parties
present ed the matter as havi ng been subm tted as a "case stated" for
full "adjudication" by the district court.

Moreover, the district court's opinion indicates,
consistently withthe parties' characterization, that the judge t hought
he was not nerely policingthe fact-findingfunction under Rul e 56, but
i nstead was performngit. Inposingtheissue he was presented with,
he said,"[T] he Court nust therefore determ ne whether plaintiff's

request ed acconmodat i on was r easonabl e under the circunstances . . . ."

Garcia-Ayala v. Lederle Parenterals, Inc., 20 F. Supp. 2d 312, 315

(D.P.R 1998). He then went on, "The Court finds that plaintiff's
request was not reasonabl e under the circunstances.” 1d. (enphasis
added) .

Accordingly, I amin agreenment with the court's concl usi on
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statedinPart Il of its opinionthat the parties submttedthe natter
as a "case stated"” and that reviewof thedistrict court's fact-finding

isfor clear error.4 Reich v. John Alden Lifelns. Co., 126 F.3d 1, 6

(1st Cir. 1997); EEOC v. St eanmshi p d erks Uni on, Local 1066, 48 F. 3d

594, 603 (1st Cir. 1995). The "clear error" standard applies not only
toresol ution of factual disputes, but alsotothe factual inferences
drawn by the di strict court onthe basis of the stipulated facts. 1d.

On the record present ed and under an appropri ate application
of the statute'sterns, afact-finder's inference-based concl usion
that the plaintiff's request for an extension of her right toreturnto
wor k was not a reasonabl e accommpdati on cannot be called clearly
erroneous. The cl early erroneous standard does not permt an appel | ate
court to substituteits own eval uative judgnent of what was or was not
reasonabl e, unl ess the district court's concl usi on was unquesti onabl y,
not just arguably, wong. If the sane facts that were presentedtothe
j udge bel ow had been presentedtoajury, andif thejury had returned
a verdict that the requested | eave was not a reasonabl e accomobdat i on,
| cannot imagine that this court would disturb that finding.

| V.
Rat her than chal l enging the district court's fact-finding as

clearly erroneous, themajorityidentifiestwolegal errorsit says the

4 Of course, any purely legal rulings are subject tode novo
revi ew.
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district court conmtted. First, the court says the district court
failed togiveindividualized considerationtothe plaintiff's case,
but i nstead decided that the plaintiff's request for additional | eave
was per _se unreasonable. Second, the court says that the district
court inproperly shifted the burden of proof as to "undue hardshi p" by
requiring the plaintiff to disprove it, rather than requiringthe
enpl oyer to establish it.

The second purported error, | think, stens froman i ncorrect
reading of the district court opinion. The issue argued by the
parties, and the i ssue deci ded by the district court, was whet her the
plaintiff was a qualifiedpersonwithadisability. Inparticular,
resol ution of that i ssue depended on whether the plaintiff's request
for further | eave was a reasonabl e accommodati on. The enpl oyer di d not
ar gue undue hardshi p. Though the district court opi nion does state
t hat granting the accommodati on woul d place the enployer "in an

unt enabl e busi ness position," Garcia-Ayala, 20 F. Supp. 2d at 315, in

context that phrase was used not as an el aboration of the "undue
hardshi p" affirmative defense, but as part of the court's explication
of why, inthedistrict court's judgnent, the requested accomodati on
was not reasonable. | donot think it is accurate to say that the
district court was giving the enpl oyer the benefit of the "undue
har dshi p" affirmati ve defense, or shiftingtothe plaintiff the burden

to disprove that affirmative defense.
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The other error the majority findsis that the district court
applied aper se rul e about the perm ssible | ength of aleave and,
therefore, fail edto make an i ndivi dual i zed assessnent of the case. |
must say | do not quite understandthis criticism | donot findany
indicationinthe district court's opinionthat it failed to give
attention to the particulars of the case. To the contrary, the
district court discussedindetail the facts of the case as presented
by the parties; it gave noless attentionto the "individualized" facts
of the case than the parties did.

The maj ority cannot mean t hat t he need for individualized
assessnent of an ADA case necessarily precludes a di sposition as a
matter of | aw, because this court has affirnmed di spositions of ADA

cases as amatter of law. See, e.q., Tardie v. Rehabilitation Hosp.,

168 F. 3d 538 (1st Cir. 1999); Eeliciano v. Rhode I sl and, 160 F. 3d 780

(1st Gr. 1998). Andthe majority certainly cannot nean that the need
for individualized assessnent al ways requi res subm ssi on of the matter
for decisionby thetrier of fact, because, after all, the court's
di sposition noworders entry of judgnment for the plaintiff as amatter
of law, w thout subm ssion to the trier of fact.

The nmore pertinent questionis, if thedistrict court decided
t he case by making a pure ruling of lawas the majority apparently
asserts, rather than by applying the law to the facts and the

perm ssibleinferencesit drewfromthem was its rulingincorrect?
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Specifically, didthedistrict court err inholding (if it did) that no
rational fact-finder could conclude that the extension of |eave
request ed by Garci a was a reasonabl e accommpdat i on under t he ADA?® |
woul d concl ude that on the particul ar facts of this case, such aruling
woul d not have been an error.

The | eave extensi on requested by the plaintiff was not a
reasonabl e acconmodati on as a matter of | aw because it was not an
accommodation at _all as that termought to be understood. To be an
accommodation, the requested |eave would have to do what an
acconmodat i on under t he ADA nust do -- enabl e the enpl oyee to perform
t he essential functions of her job. Toput it internms of the EEOC s
proposed definition of "reasonabl e acconmbdation,” Garcia's requested
| eave woul d not have been "effective."

It seenms to nme that the follow ng proposition can be
extrapol ated fromthe cases: For a proposed period of |leave to
constitute an effective accommodation, it nmust neet at | east two
conditions. First, it nust beinstrunmental to effect or advance a
change i n t he enpl oyee' s di sabl ed status with respect to the job, so

t hat the enpl oyeeis enabledtodoit. Aperiodof |eave woul d neet

5 The di strict court expressly recogni zed that al eave nay
gual i fy as a reasonabl e acconmopdati on i n sone ci rcunst ances. @&rcia-
Ayala, 20 F. Supp. 2d at 315. It isclear, therefore, that it did not
rul e that a period of | eave coul dnever be a reasonabl e accommmbdat i on,
and thus the ruling is not in direct conflict with any of our
precedents.
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this criterionif it permtted the enpl oyee to receive therapy or
treat ment that woul d succeed i n renovi ng t he obstacl e to enpl oynent t he
particular disability posed. InCriado, for exanple, the court not ed
t hat t he enpl oyee' s physi ci an bel i eved that "the | eave woul d anel i orat e
her disability." 145 F.3d at 444. Simlarly, an EECCi nterpretive
gui del i ne suggests that | eave "for necessary treatnent"” coul d be a
r easonabl e acconmodation, 29 C. F. R pt. 1630, app., and t he Depart nent
of Labor advi ses that | eave m ght be a reasonabl e acconmodati on "when
the disability is of a nature that it is likely to respond to
treatment."” 29 C.F.R pt. 32, app. A(b). Sinply the possibility of
i nprovenent i s not enough, however; the recovery nmust be reasonably
i kely. See Evans, 133 F.3d at 140 (construing simlar state statute).
Furt her, the prospect of recovery (or enabl ement) shoul d be j udged not
by hi ndsi ght, but by what reasonably appears at thetinethe leaveis
requested. 1d.

Second, the enpl oyee's returnto work nust berelatively
proxi mate in atenporal sense. The cases do not speak wi th one voi ce
onthis subject, and sonegivelittle attentiontoit, except toinply
that the tenporal elenment will figureinthe jury's assessnent of
reasonabl eness. Al though there seens to be general agreenent that a
| eave period cannot be indefinite, theleave periods that have been
explicitlyor inplicitly approved vary inlength. Sone variationis

not i nappropriate; that is consistent wth the needto eval uate each
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case on its particular facts.

I n the end, however, the | eave nust not only be one t hat
serves a proper medi cal purpose; it nust al so be one that serves the
statutory purpose, whichis to enable the enployee to performthe
essential functions of her job. . Evans, 133 F. 3d at 140 (construi ng
simlar state statute). It cannot be overl ooked that the statute
speaks i nthe present tense, indicative nood. A"qualifiedindividual
withadisability" entitledtothe statute's protectionis a person who
"can performthe essential functions of the enpl oynent position” with
reasonabl e accommodation. 42 U.S. C. § 12111(8) (enphasi s added). " Can
perform"” asin"now" | wouldnot contendthat the statute requires
literally instantaneous effectiveness of an accommpdation. By
approving the idea that sone | eaves m ght qualify as reasonabl e
accommodat i ons, courts, includingthis one, have properly rejected such
a cranped and unreal i stic reading of the statute. However, fidelityto
bot h t he | anguage and purpose of the statute requires that thetine
wi t hi n whi ch t he proposed accommodati on acconplishes its intended
pur pose -- enabling the enpl oyee to performthe job -- nust be such
t hat the accommodationis tol erably consistent with the statutory
words, "can perform™

| woul d concl ude that the plaintiff didnot carry her burden
of proffering evidence that the | eave she requested was "effective" in

these two essential ways. She asked that the enpl oyer abide her
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conti nued recuperation for an additional period, but she offeredlittle
-- essentially an unel abor at ed prognostic estimate -- that woul d enabl e
an obj ecti ve assessnent either of therealistic prospect of recovery as
of the tinme of the request or of thelikely duration of her absence.
Further, | donot think the requested | eave could legitimtely be said
t o be an accommodat i on enabl i ng her, nore or | ess cont enporaneously, to
performthe essential functions of thejob. It may have gi ven her an
opportunity to becone abl e agai n a coupl e of nont hs down t he r oad, but
that is something that this statute, properly construed, does not
address.

Bef ore she began her nost recent disability |eave in
Novenber, 1995, Garcia was perform ng her job w t hout acconmodat i on.
As of | ate August, 1996, she had apparently recovered and was abl e
agai n to performher job wi t hout accomobdati on. Between Novenber and
| at e August, she was not able to work. The requested | eave woul d not
have changed that. It woul d not have made her abl e t o wor k when she
was unabl e, and when she was abl e agai n, it was unnecessary. |n point
of fact, it would have had no effect on her actual ability to work.
What it woul d have af fected was the enpl oyer's ability to term nate her
enpl oynment because she coul d not work. Restricting an enpl oyer's

ability to termnate an enpl oyee who is unable to work can be a
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| egiti mat e obj ect of | egislative regulation,®but that is not the
obj ective of the statute we are considering. It does not di mnishthe
i nportance or val ue of the ADAto conclude that it does not sol ve al |
probl ems, and in particular that it does not sol ve the probl emof
protecting job security for enpl oyees who need an ext ended absence from
t he wor kpl ace for nedical reasons.

Qur obligationistoconstrue and apply the statute as it was
witten, sensibly and consistently, sothat, anong ot her things, both
enpl oyers and enpl oyees wi I | understand what it requires and what it
does not. Discharging that obligationw |l occasionally call for
rulings that deny relief toplaintiffs such as Garcia who have endur ed
extraordi nary personal hardship. W make such rulings when necessary
inevery areaof thelaw, andif call ed on we shoul d not shy fromt he
obligationinthis area as well, wi thout regard to our views as to
whet her the plaintiff was not treated particularly well by her | ong-
ti me enpl oyer or whet her t he ADA ought to contain aprovisionit does
not .

V.

Evenif | weretoagreewiththemgjority that the district

court had not reached its concl usion as an adj udi cat or of fact and | aw,

but rather had i nproperly rul ed that Garcia's requested acconmodati on

6 Congr ess has addressed t he probl eminthe Fam |y and Medi cal
Leave Act, 29 U.S.C. 88 2601 et seq. Whether it has done so
sufficiently is not for our consideration, at |east on this occasion.
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was unreasonabl e as a matter of | aw, | woul d neverthel ess di sagree with
the court's disposition.

First, it shoul d be plainfromwhat | have al ready sai d t hat
| do not agree that the requested | eave was so cl early a reasonabl e
accommodation that norational fact-finder coul d concl ude ot herw se.
Whet her the opinionsaysit in so many words or not, that is certainly
t he substance of its disposition. If thedistrict court erroneously
rul ed as a matter of | aw, the proper di sposition of this case would be
to vacate the judgnent for the enpl oyer and send t he case back for
trial by afact-finder. (I would not hold either sidetothe waiver of
jury trial nade previously.)

Second, the court's opinion gives i nappropriate weight tothe
enpl oyer's ability toreplace Garciaw th atenporary enpl oyee during
her absence fromt he workplace. | have two problenswithit. To begin
with, itisaninquiry nore pertinent tothe affirmative defense of
"undue hardshi p, " whi ch was not ar gued by t he enpl oyer or consi dered by
the district court. As the court notes, ante, at 19 n. 13, thereis
consi der abl e debat e about the rel ati onshi p between t he concept s of
reasonabl e acconmodat i on and undue hardshi p, and | eagerly agreewith
the court that this case does not call for us to weigh in on that
subj ect. Since the "undue hardshi p" def ense was not argued or resol ved
below, I would |l eave it al one.

Mor e fundanmental |y, the court's opi ni on nor phs t he nmeani ng
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of the statute by suggesting that an accommpdati on that permts the

enpl oyer, w thout hardship, to hire sonmeone else to performthe

essential functions of thejobis equival ent to an acconmodati on t hat

permts thedi sabl ed enpl oyee to performthe essential functions of the

j ob. Again, such a provision m ght be an appropriate feature of a
statute mandating | eave policies, but it isnot afittingpart of a
statute that forbids job discrimnnation agai nst di sabl ed persons by
requiring enpl oyers to accept themas wor kers when -- preconcepti ons,
st ereot ypes, and "usual " busi ness practices aside -- they are ableto
do the job.
VI .

For these reasons, except as to the court's concl usi on about
t he nat ure of the proceedi ngs bel ow, | respectfully disagreewiththe
reasoni ng and di ssent fromthe di sposition set forthinthecourt's

opi ni on.
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