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BOANNES, Senior Grcuit Judge. Defendant Lui s Al varez- Del

Prado (" Al varez") chal | enges an order of the United States Di stri ct
Court for the District of Puerto Rico denying his notionto wthdrawa
pl ea of guilty. Finding an adequate pl ea and no abuse of di scretion by
the district court, we affirm
|. Facts

I n June of 1996, two police officersin Santurce, Puerto R co
observed a gray Chevrol et vantravelinginthe wong directionona
one-way street. The officers stopped the van, and each approached one
side of the van. Wil e one officer interviewed the driver, Jorge
Bor ges- Rosari o ("Borges"), Alvarez, who was i nthe passenger seat,
attempted toflee. After restraining Alvarez, the officers noticed a
firearmtucked i nto the passenger seat of the van. The officers
i medi ately arrested Al varez and Borges. In additiontothe weapon
di scovered inthe passenger seat (a sem -automatic nine-mllineter
pistol), the officers discovered a. 357 revol ver and a second ni ne-
mllinmeter pistol. |Inside a box in the van, the officers found
approxi mately twenty-four kil ograms of cocai ne.

The grand jury returned a four-count indictnent agai nst
Al var ez and Borges. Count One al |l eged that, whil e ai di ng and abetting
each ot her, the defendants possessed 24 kil ograns of cocainewiththe

intent todistribute, inviolationof 21 U S.C §8841(a)(1l). Count Two
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al | eged t hat, whil e ai di ng and abetti ng each ot her, the defendants
carriedthreefirearms inthe course of adrugtraffickingcrine, in
violation of 18 U.S.C. § 924(c)(1). Count Three al | eged possessi on of
astolenfirearminviolationof 18 U S.C. 88 922(j) and 924(a) (2).
Count Four, whi ch applied onlyto Borges, charged a vi ol ati on of 18
U S C §922(g)(1), which bars possession of firearns by convicted
f el ons.

On February 3, 1997, Borges pled guilty. At his Rule 11
heari ng, Borges stated:

| would like to explain that the owner of all

[the contraband] was nyself. M. Alvarez Del

Prado has nothingtodowithit. He was sinply

a passenger that | picked up. He has nothingto

dowith these events. He did not know anyt hi ng

about these events. As anmatter of fact[,] | am

pl eadi ng guilty because the only guilty person

hereisnfe]. M. Alvarez Del Prado has not hi ng

to do with this.
Al varez, who was representedinthetrial court by the sane attorney as
Borges, infornmed the court the sane day that he woul d ent er a pl ea of
guilty. Upon consideringthe pleaoffer nore fully, however, Al varez
notified the court that he wished to go to trial.

After a February 11, 1997 hearing on a noti onto suppress
evi dence, Alvarez notifiedthe court of hisintent toplead guilty. In
accordancewithawitten pl ea agreenent, Alvarez pled guilty to Counts

One and Three. Inreturn, the governnment agreed to request di sm ssal

of Count Two.



The pl ea agreenent contenpl ated a t hree-1| evel reducti on of
t he base of fense | evel on Count One (whi ch woul d ot herw se have been
34) for acceptance of responsibility, and a two-1evel enhancenent for
possessi on of a dangerous weapon. Accordingtothe plea agreenent,
t hi s woul d yi el d an adj usted of fense | evel of thirty-three. Alvarez
agreed not to avail hinself of the "safety val ve" provi sions of United
St at es Sent enci ng Qui del i nes Manual 8 5Cl1. 2 and 18 U. S. C. 8 3553(f) (1) -
(5). Alvarez acknow edged i nt he agreenent that this concessi on woul d
result in a sentence of at |east 120 nonths.

The pl ea agreenent i ncorporated by reference a statenent of
the facts that forned the basis for the charges. The statenent, which
both Al varez and hi s attorney signed, chronicledthetraffic stop, and
listed the contraband sei zed fromthe vehicle. It further stated:
"[ Al varez] acknow edges t hat he was ai di ng and abetti ng co- def endant
Borges i n possessing the af orenenti oned controll ed substance and
weapons, with full know edge of the existence and nature of the
contraband and firearns possessed.”

On February 28, 1997, Alvarez noved tow thdrawhis guilty
plea. The district court, inawitten opinion, deniedthe notion.
Thi s appeal foll owed.

1. Rule 11
Strippedtoits essence, Alvarez's argunent is that the

district court erred because he coul d not be guilty of the charged
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crimes because he was nerely present at the scene, and t hat neither the
district court's Rule 11 col | oquy, nor Al varez's counsel put hi mon
notice that his nere presence di d not make hi man ai der and abetter.?
In precise |l egal ternms, Alvarez makes two clainms. First, Alvarez
clains that the district court's failure to ensure that he understood
t he el enents of the of fenses to which he pled guilty rendered his plea
involuntary. See Fed. R Crim Proc. 11(c) ("Before accepting a pl ea
of guilty . . . the court nust address t he def endant personally i n open
court and i nformt he def endant of, and determ ne t hat t he def endant
understands . . . the nature of the charge to which the plea is
of fered."). Second, he clains that there was no sufficient factual
basis for the plea. See Fed. R Crim Proc. 11(f) ("Notw t hstandi ng
t he acceptance of a plea of guilty, the court should not enter a
j udgment upon such pl ea wi t hout maki ng such i nquiry as shall satisfyit

that there is a factual basis for the plea.").

1 We note that Al varez appears to nake a cl ai mfor ineffective
assi stance of counsel. As his brief recounts, "Alvarez . . . plead
gui Il ty only because hi s counsel repeated that the fact that A varez was
"merely present’ inthevanat thetinme of the arrest[] was enoughto
convict him" Onthe other hand, his brief alsostatesthat: "thereis
nothing inthe caserecord renotely questioning Al varez's cl ai mt hat
his counsel advised himthat Alvarez's presence in the van was
sufficient toestablish Alvarez's liability." But thereis neither
anything to support hisclaim W deemthis issue preserved, but think
that it is nore properly addressed i n a post-conviction appeal, as
opposedto the instant direct appeal. See United States v. Wods, 210
F.3d 70, 74 (1st Cir. 2000) ("It is well settled that we will not
entertainanineffective assi stance cl ai mon direct appeal absent a
sufficiently devel oped evidentiary record."”) (internal quotation nmarks
om tted).
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A. Standard for Wthdrawal of Pl ea

Federal Rule of Cim nal Procedure 32 governs t he w t hdr awal
of guilty pleas. VWhen the notion to withdraw is made before
sentencing, "the court may permt the pleato be withdrawn if the
def endant shows any fair and just reason.” Fed. R Crim Proc. 32(e).
I n deci di ng whet her an asserted reason for wi t hdrawal neets the Rul e
32(e) standard, the district court must looktothetotality of the
ci rcunst ances, paying special attention to whether the plea was

knowi ng, voluntary, andintelligent under Rule 11. See United States

v. Martinez-Mdlina, 64 F.3d 719, 732 (1st Cir. 1995); United States v.

Gotal -Orespo, 47 F.3d 1, 3 (1st Gr. 1995). Theinquiryis essentially

open- ended, however. W have often recogni zed several other factors
t hat may enter the decisional calculus of the trial court. These
include "the force of the defendant's proferred reason [for
withdrawal ]; the timng of the request; [and] the defendant's assertion

of I egal innocence (or thelack of such an assertion)."” United States

v. Doyle, 981 F. 2d 591, 594 (1st Gr. 1992); see also United States v.

| som 85 F.3d 831, 834 (1st Gr. 1996) (citing cases); Cotal - Orespo, 47

F.3d at 3-4. The court may al so consi der whet her t here has been a pl ea

agr eenment . ee lsom 85 F.3d at 834.2 |f the defendant shows

2 Inlsom we stated, "A court nmust consi der several factors . .

." 85 F. 3d at 834(enphasis added.). W do not consi der here the
guesti on of whether certainfactors are nandatory; the questionis not
pr esent ed because the di strict court considered those factors nenti oned
inlsom In other words, assum ngarguendo t hat |sominposes such a
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sufficient reason for withdrawing the plea, the court nust al so
consi der any possi bl e prejudice to the governnment. See Isom 85 F. 3d at
834-35; Doyle, 981 F.2d at 594.

B. Standard of Review on Appeal

Absent errors of | aw, we revi ewt he deci sionto deny a notion
towthdrawa guilty pleaonly for "denonstrabl e abuse of discretion.”

Martinez-Mlina, 64 F.3d at 732 (quotingUnited States v. Allard, 926

F.2d 1237, 1245 (1st Cir. 1991)). The district court's findings of
fact arereviewed only for clear error, and "we accord consi derabl e
deference to the firsthand assessnent ultimately nade by the di strict

court."” United States v. Aker, 181 F. 3d 167, 170 (1st Cir. 1999)

(quoting United States v. Marrero-Ri vera, 124 F. 3d 342, 348 (1st Grr.

1997)).

C. Application

1. Vol untariness

Al varez argues on appeal that his plea was involuntary
and inviolationof Rule 11 because he di d not understand t he char ges

to which he pled. This argunent is based on Fed. R Crim Proc.

11(c) (1), which states: "Before accepting apleaof guilty. . . the
court nust . . . informthe defendant of, and determ ne that the
def endant understands . . . the nature of the charge to which the plea
is offered.”

requirenent, it has been net.



Al varez's argunent, however, is belied by the record bel ow.

In a lengthy Rule 11 hearing, the follow ng colloquy took place:

THE COURT: Do you knowwhat you have been char ged
with in Counts 1 and 3?

THE DEFENDANT: Yes, sir.

THE COURT: |s there any need for netoreadto
you the charges in Counts 1 and 3 at this tinme?

[ DEFENSE COUNSEL] : Your Honor, we wi || be wai vi ng
that at this tine. It won't be necessary.

The court, however, did not sinply take def ense counsel's assurances as
definitive. The court addressed the defendant personally:

THE COURT: So, your attorney has stated to the

Court that it won't be necessary. I's that

because you al ready know what you have been

charged with in Counts 1 and 3?

THE DEFENDANT: Yes, sir.
Thi s di scussi on notw t hstandi ng, the court later inthe hearing read
t he rel evant counts inthe indictnment tothe defendant. The governnent

read its statenment of facts al oud, and t he def endant accepted t hem

See United States v. Martinez-Martinez, 69 F. 3d 1215, 1220 (1st Cr.

1995) ("If, during the pl ea colloquy, the governnent's statenent . . .
of the facts sets forth all elenents and conduct of the offense,
adm ssion tothat conduct sufficiently establishes the defendant's

under st andi ng of the charge.").



Al varez is correct in pointingout that the district court
had an obligationto assureitself that the defendant understood t he
law in relation to the facts. As the Seventh Circuit has stated:

Thi s means, anong ot her t hi ngs, that a def endant
nmust under stand not only t he nature of the charge
agai nst himor her, but also that his or her
conduct actually falls within the charge.
Simlarly, it neans that before pleading guilty
a defendant shoul d be made aware of possible
def enses, at | east where the defendant makes
known facts that m ght formthe basis of such
def enses.

United States v. Frye, 738 F. 2d 196, 199 (7th Cir. 1984) (i nternal

citationsomtted). Inthis case, the defendant did nothi ng what soever
to put the trial judge on notice that a possi bl e defense exi st ed.
I nstead, herelied, after the plea, on statenents nade before the pl ea
by his co-defendant. The trial judge here need not take these
statenments of Alvarez's co-defendant as noti ce that a defense exi st ed,
especially inlight of the judge's know edge t hat both parties were
represented by the sanme attorney. To require the judge, on these
facts, to present any possi bl e def enses woul d be to transformt he j udge
into a defense attorney.?

2. Factual Basis

3 For factual reasons that we discuss in Part Il.C. 2 of this
opinion, it does not appear that a "nere presence" defense is
applicable on the facts of this case.
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Al varez clains that the district court erredin acceptingthe
pl ea, and then erred againinrefusingtoallowhimtowthdrawit
because a factual basis for the plea did not exist.

Al varez directs our attention to the deci si on of the Seventh

Grcuit inNevarez-Daz v. United States, 870 F. 2d 417 (7th Cir. 1989).

In that case, the court held that a plea was invalid where the
def endant admtted only that he was present at the scene of the al |l eged

crinme. Nevarez-Di az, however, is distinct fromtheinstant case. In

t hat case,

[ T] he record reveal [ed] plainly that Nevarez

ei ther m sunderstood the nature of the crines

wi t h whi ch he was charged or failed to realize

t hat his nere presence at the scene of the crine

was insufficient to establish his guilt.
ld. at 421. Therecordinthis caseisvastly different. The court
had before it a signed statenent that read: "[ Al varez] acknow edges
t hat he was ai di ng and abetti ng co-def endant Borges i h possessi ng t he
af orenent i oned control | ed subst ance and weapons, with full know edge of

t he exi stence and nature of the contraband and firearns possessed.” In

Nevarez-Di az, on the ot her hand, "Nevarez never adnmitted to anyt hing

beyond hi s nere presence at the scene of the crinme; he never adm tted
t hat he knew what was happening." 1d.

Two pi eces of evi dence undercut Al varez's argunent for the
| ack of a factual basis. First, the police found a sem -automatic

revol ver tucked into the seat in the van i n whi ch Al varez had been
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sitting. Second, toll records fromcl oned cel |l ul ar phones sei zed from
t he def endant s reveal ed seven cal | s bet ween t he t wo phones i n t he days
| eading up tothe of fense, and two cal |l s on t he dat e of t he of f ense.
These facts severely discredit the contention, first offered by Borges,
that "[Alvarez] was sinply a passenger that | picked up."”

Inlight of the governnment's statenent of facts, to which
Al varez admtted, conbined with the two corroborating facts di scussed
above, we cannot find that the district court erred in finding a
factual basis for the plea.

3. Fair and Just Reason

| n deci di ng whet her an asserted reason for wi thdrawal neets
the Rul e 32(e) standard, the crux of theinquiry is whether the plea
was knowi ng, voluntary, and intelligent under Rule 11. W have
answered thisinquiryintheaffirmative. Wthrespect tothe other
consi derations enunerated by this court for district courts to
consi der, the court considered themindetail inits witten opinion.
Sufficeit tosay that those considerations cannot, inthelight of the
knowi ng, voluntary and intelligent nature of the factually sufficient
plea, risetothelevel of an abuse of discretioninthe failure of the
district court tofindafair and just reason for the wi thdrawal of the
guilty plea.

[11. Concl usion
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The district court didnot err infindingafactual basis for
the plea, nor didit err indeem ng the pleavoluntary. The court's
refusal toall oww thdrawal of the plea of guilty didnot constitute an

abuse of discretion. Affirnmed.
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