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CYR, Senior Circuit Judge. Appellants challenge the
convictions and sentences inposed for their respective roles in
an arnmed hostage-taking which took place in the District of

Puerto Rico in 1997. For the nost part, but see infra Sections

I1.A.2.b &11.D, their appeals fail.
I

BACKGROUND
On August 17, 1997, appellant Pefa-Mrfe and a person
called “Charlie” abducted Richardson Leo M eses-Pinentel at
gunpoint as he was | eaving the Chris Café, a place of business
owned by his famly. The abductors placed a hood over the
victim s head, handcuffed him and transported himto a private
resi dence, where he was interrogated regarding his famly’'s
financial resources, then infornmed that his abductors intended
to demand a $500,000 ransom from the famly. Thr oughout the
ensuing ten-day captivity, M eses-Pinentel was continually
bl i ndf ol ded, forcibly restrained (i.e., handcuffed in a bathtub
or chained to a bed), and repeatedly threatened with death.
Foll owi ng three days of captivity at the initial site, during
whi ch t he captors unsuccessfully phoned M eses-Pinentel’s famly
to negotiate a ransom another acconplice — Santiago Acosta-
Molina — was recruited and M eses-Pinentel was relocated at

nighttinme to the Acosta-Mlina residence.



During the ensuing captivity, Acosta-Mlina observed
Pefia- Morfe, Lorenzo-Pérez and Pefia-Lora toting vari ous weapons,
including revolvers, while placing phone calls to M eses-
Pinentel’s family. At one point, Lorenzo-Pérez threatened the
newly recruited acconplice, Acosta-Mlina, wth an Uzl
submachi ne gun, which he referred to as “The Sil encer” used “for
t he people who talk.” Throughout this period of captivity, the
three defendants repeatedly assaulted Acosta-Mlina with bl ows
to the face and chest.

Three days l|later, at Acosta-Mlina s insistence, the
original captors relocated Meses-Pinentel to a residence in
Barrio Obrero, informng him that he was being taken to the
pl ace where he would be kill ed. Upon arrival at this third
resi dence, M eses-Pinentel was handcuffed, blindfolded, and
chained to a bed in a rear bedroom

At about the sanme tinme, an INS agent recogni zed Pefia-
Morfe's voice froman FBI tape of a ransomcall to the victinis
famly. After arranging a neeting with Peifa-Mrfe, the INS
agent pl aced him under arrest. Pefia- Morfe admitted his
participation in the abduction and led the FBI to the third
resi dence, where M eses-Pinmentel was being hel d hostage.

An FBI SWAT team surrounded the residence, demanding

that its occupants surrender. At this point in tinme —having



been relieved of the blindfold and handcuffs by his captors —
M eses- Pinmentel saw sonmeone running toward the rear of the
residence carrying firearnms (including a machi negun). Then he
was escorted to a different roomat the rear of the residence,

where he renmained in the custody of appell ant Lorenzo- Hernandez,

Rai mary Lavandi er (who was carrying a baby), and a nmale youth
whose identity was not disclosed at trial.

Utimately, Rai mary Lavandi er and t he unidentified male
yout h abandoned M eses-Pinentel, exited the residence, and
submtted to arrest by the FBI. A subsequent search discl osed
two revol vers and an UZlI nachi negun secreted in the backyard of
t he residence.

The four appellants, as well as Acosta-Mlina and
Lavandi er, were indicted for conspiring to comnmt a hostage-
taking for ransom (Count 1), see 18 U.S.C. § 1203 (a), and for

ai di ng and abetting the hostage-taking (Count 2), seeid. & 8§ 2.1

The statute provides:

[ Whoever, whether inside or outside the

United States, seizes or detains and
threatens to kill, to injure, or to continue
to detain another person in order to conpe
a third person or a gover nnment al

organi zation to do or abstain fromdoi ng any
act as an explicit or inplicit condition for
the release of the person detained, or
attenpts or conspires to do so, shall be
puni shed by inmprisonment for any term of
years or for life and, if the death of any
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Pefia- Morfe and Lorenzo-Pérez jointly were charged with using or
carrying firearnms during and in relation to a crine of violence
(viz., the hostage-taking) (Count 3). See 18 U.S.C 8§
924(c)(1).2 Finally, Pefa-Morfe, Lorenzo-Hernandez, and Lor enzo-
Pérez were jointly charged, in Count 4, with using or carrying
t hree weapons: two .357 revolvers and an Israeli sem automatic

9 mm UZl. See id. 8 924(c)(1l) & (2). Pursuant to a plea

person results, shall be punished by death
or life inmprisonnment.

18 U.S.C. § 1203(a).
°The statute provides, in pertinent part:

[ Alny person who, during and in relation to
any crime of violence or drug trafficking
crime (including a crime of violence or drug
trafficking crime that provides for an
enhanced punishment if conmtted by the use
of a deadly or dangerous weapon or device)
for which the person may be prosecuted in a
court of the United States, uses or carries
a firearm or who, in furtherance of any
such crinme, possesses a firearm shall, in
addition to the puni shnment provided for such
crime of violence or drug trafficking crine

be sentenced to a termof inprisonment

of not less than 5 years . . . . If the
firearmpossessed by a person convicted of a
violation of this subsection . . . is a

machi negun or a destructive device, or is
equi pped with a firearmsilencer or firearm
muffler, the person shall be sentenced to a
term of inprisonnent of not |ess than 30
years.

18 U.S.C. § 924(c).



agreement with the governnment, Acosta-Mlina was required to
testify against appellants at trial.

A superseding indictnent nodified the firearm counts
as follows: Count 4 charged Pefia-Lora with using or carrying a
firearmm Count 5 charged Lorenzo-Hernandez and Lorenzo-Pérez
with using or carrying firearns, “specifically a fully-automatic
9 millimeter UZI, serial nunmber UP00514, as defined in 18

U S C, Section 921(a)(23) and 26 U S.C., Section 845(b),

o))

Ruger .357 revolver, serial nunber 153191995, and a Smith &
Wesson . 357 revol ver, serial nunmber 90922c-19"; Count 6 charged
Rai mary Lavandier with failing to report and/or concealing a
federal crime. See 18 U.S.C. § 4.

After Acosta-Mlina and M eses-Pinmentel testified for
the government at trial, guilty verdicts were returned agai nst
each defendant on every count charged in the superseding
i ndi ct ment. Fol l owi ng sentenci ng, Pefia-Mrfe, Lorenzo-Pérez,
Lorenzo- Her nandez, and Pefa-Lora filed tinely notices of appeal
fromtheir respective convictions and sentences.

I

DI SCUSSI ON

A. Sufficiency of the Evidence

Appellants claim the government failed to present

sufficient evidence to establish either the hostage-taking or



firearms counts. See Fed. R Crim P. 29; supra notes 1 & 2.
We nmust affirm the jury verdicts unless the evidence and all
reasonabl e i nferences, viewed in the Iight nost favorable to the
governnment’ s case, would not enable a rational jury to find each
el ement of the charged of fenses beyond a reasonabl e doubt, see

United States v. Hughes, 211 F.3d 676, 681 (1st Cir. 2000), even

t hough the prosecution nay not have present[ed] evidence that
preclude[d] every reasonable hypothesis inconsistent wth
guilt.”” 1d. (citation omtted).

1. Peina-Morfe, Lorenzo-Pérez and Pefia-Lora

Pefia- Morfe, Lorenzo-Pérez and Pefa-Lora acknow edge
that cooperating defendant Acosta-Mlina presented graphic
eyew tness testinony unanbi guously identifying and inplicating
each of them in the hostage-taking. Mor eover, Acosta-Mlina
unanbi guously |inked each to the use or carrying of the various
firearmns. Accordingly, these three defendants are limted to
the famliar appellate refrain that their trial jury rationally
could not have credited the testinony given by Acosta-Mlina
since he had every incentive to prevaricate in order to gain
favorable treatnment from the government because he is a
confessed hostage-taker hinself.

Wth rare exceptions, it is the jury —rather than an

appel l ate court —which nust assess witness credibility. See
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United States v. Cruz, 156 F.3d 22, 27 (1st Cir. 1998), cert.
deni ed, 526 U. S. 1124 (1999). ““[A] conviction based solely
upon the uncorroborated testimony of an acconplice can be
upheld, as long as the jury is properly instructed and the

testinmony is not incredible as a matter of law.’” United States

v. LiCausi, 167 F.3d 36, 47 (1st Cir.) (citation omtted), cert.
denied, 120 S. Ct. 79 (1999).

Addi tionally, Acosta-Mlina was subjected to vigorous
cross-exam nati on and t he gover nnent acknow edged in its cl osing
argunent that he was a confessed host age-taker, thus enphasi zi ng
that the jury nust carefully weigh his credibility. See id.
(“[Aln acconplice is qualified to testify as long as any
agreenments he has nmade with the governnent are presented to the
jury and the judge gave conplete and correct instructions
detailing the special care the jury should take in assessing the
testinony.") (internal quotation marks and citations omtted).?3

Mor eover, the governnent also adduced i ndependent
evi dence corroborating the Acosta-Mlina testinony. For

i nstance, an INS agent recogni zed Pefia-Morfe’ s voice fromthe

SThe district court correctly instructed the jury that
Acosta-Mdlina was “providing evidence under a plea and
cooperation agreement with the government . . . [and] [w]hile
sone people in this position are entirely truthful when
testifying, you should consider the testinony of these persons

with particular caution.”
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t apes made of the ransomcalls, which were played for the jury

at trial. See United States v. Flores-Rivera, 56 F.3d 319, 324

(1st Cir. 1995). The agent al so took Pefla-Mdrfe’ s post-arrest

confession, after which Pefia-Morfe led the FBI to the residence

where M eses-Pinentel was being held. On anot her tape, an
abductor was referred to as “Luis” —the first name of defendant
Pefia- Lor a. Simlarly, Meses-Pinentel testified that he

overheard one of his captors becone extrenely upset when a
cohort inadvertently referred to himas “Luis,” rather than by
his alias.

Accordingly, the sufficiency challenges relatingtothe
hostage-taking and firearns counts against these three

appel lants fail.
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2. Lor enzo- Her nandez

The sufficiency challenges asserted by Lorenzo-
Hernandez are nore problematic for the governnment.* Although he
concedes that the governnment established that he was in the
house on the norning the FBlI rescued M eses-Pinentel, he
mai ntains that his actions proved nothing nore than “nere
presence” at the scene of the crine, rather than know ng

participation in the abduction. See, e.qg., United States v.

Cruz-Paulino, 61 F.3d 986, 1001 (1st Cir. 1995) (noting that

“mere presence” at crime scene normally is insufficient to
establish knowi ng participation in offense). Accordi ngly,
Lorenzo- Hernandez contends that the jury rationally could not
have inferred from the available evidence that he had the
requi site specific intent to commt either the hostage-taking or

the firearm of f enses. See id.

4Al t hough Acosta-Mdlina actually participated in the
hostage-taking with the three other appellants, he did not
i nplicate Lorenzo-Hernandez, whom he did not neet until after
his arrest. In rejecting Lorenzo-Hernadndez's notion for
judgment of acquittal, the district court downplayed this fact,
however, because Lorenzo-Hernandez’'s alleged role in the
conspiracy did not commence until after M eses-Pinentel had been
rel ocated fromthe Acosta-Mlina residence. Nonetheless, it is
significant that Acosta-Mlina testified that he had visited t he
third residence after M eses-Pinmentel was taken there. Acosta-
Molina testified that he nmet Pefa-Mrfe and others there, but
made no mention of Lorenzo-Hernandez.

13



A close review of the entire trial record discloses:
(a) anple evidence that Lorenzo-Hernandez intended to
participate in the hostage-taking; and (b) insufficient evidence

for the firearm convicti on under Count 5.

a. The Evi dence

The entire case against Lorenzo-Hernandez rests on
M eses-Pinmentel’s eyewi tness testinobny concerning the events on
the final nmorning of his captivity, after the FBI had surrounded
the third residence at which he had been held hostage.
Accordingly, we scrutinize the trial testinony provided by
M eses- Pi nentel .

Government counsel asked M eses-Pinmentel who had been
present during his three-day captivity at the third residence.
M eses- Pinmentel responded that he had heard the voices of a
femal e, a baby, and “two male[s].” During that tinme, M eses-
Pi mentel was continuously blindfolded and chained to a bed in
the rear of the house. These sane “two male[s]” —though not
the female — had cone into the bedroom on a regular basis
t hroughout his captivity, to bring food and escort himto the
bat hr oom

On the norning the FBI surrounded the house and call ed
for its occupants to surrender, one of these two males (we shall

refer to himas “Male A”) hurriedly entered the rear bedroom
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told Meses-Pinmnentel to be silent, rempved his blindfold and

handcuffs, then relocated hi mto another roomat the rear of the

house.

At trial, Meses-Pinentel perfunctorily described Ml e
A as “a younger guy with a dark conpl exi on.” Governnment counsel
then asked M eses-Pinentel: “What else did [you] see?” —

presumably, when M eses-Pinentel reached the other room at the
rear of the residence. To which M eses-Pinentel responded:

“the ot her person, he was a young guy” (Male B?), the female,

and the baby. Governnent counsel then asked M eses-Pinentel
whet her he could identify “any of these people in the courtroom
today.” Whereupon M eses-Pinentel pointed out Rai mary Lavandi er

and “the person sitting next to her,” whom government counse
identified as Lorenzo- Her nandez.

The ensuing testinmony from M eses-Pi mentel exhibits a
gl aring inconsistency, however. VWhen asked what “the other
i ndi vidual that you have identified sitting next to [Raimary
Lavandier]” —viz., in the courtroom ji.e., Lorenzo-Hernandez —
had done once M eses-Pi nentel had been relieved of the blindfold
and handcuffs, Meses-Pinentel replied: “He was the one that

took ne to the back roomand told ne to sit down and to act |ike

| was one of them’”
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At first blush, the quoted testinony suggests that
Lorenzo- Hernandez was Male A, identified earlier by M eses-
Pimentel, see supra, as the only individual who had entered the
rear bedroom after the FBI arrived. However, when gover nment
counsel asked M eses-Pinentel whether the individual who had

renoved the blindfold was present in the courtroom M eses-

Pi mentel responded: “[n]o,” notwithstanding the fact that he
had testified earlier that a single individual —i.e., Male A —

had renoved both his blindfold and the handcuffs, then escorted
himfromthe rear bedroomto a different roomin the rear of the
resi dence.

Rat her than resolving this testinonial discrepancy,
however, governnent counsel asked M eses-Pinentel to describe
t he scene he encountered upon arriving in the other roomat the
rear of the residence. M eses-Pinentel responded that the four
persons who were in the roomwth himwere “real nervous,” and
the “girl” (viz., Lavandier) started to cry. “The other person

that is not here today . . . got up and ran outside the room”

foll owed shortly thereafter by the woman carrying the baby.
(Enphasi s added.) “The other person who was sitting next to her
[viz., in the rear room i.e., Lorenzo-Hernandez] . . . ask[ed]
[ M eses-Pinentel] not to nove around too nmuch in case the FBI

cane inside they would think he was | ooking for a gun and shoot

16



us right there.” Lorenzo-Hernandez then “got up and ran outside

and . . . left [Meses-Pinentel] sitting there by [himself].”
VWhen government counsel asked whet her M eses-Pi nent el

had seen any weapons “[a]fter the blindfold was renoved[,]” he

answered: “Yes, before they took nme in the room[i.e., the rear

roomto which he was rel ocated] | saw the other person. He was

runni ng towards the back of the house and carryi ng sone weapons
in his hands.” (Enphasis added.) M eses-Pinentel identified
t hese weapons as “a small machi ne gun” and the two firearns used
to abduct himfromthe Chris Cafeé.

Wth respect to the sufficiency challenges to the
Lorenzo- Her ndndez convi ctions on the hostage-taking counts, see
18 U.S.C. 8§ 1203(a), the government touts three itenms of
supportive evidence: the M eses-Pinmentel testinmony that (1)
Lorenzo- Her nandez was one of the “males” who regularly brought
himfood in the rear bedroom during the three-day captivity at
the third residence; (2) Meses-Pinentel saw Lorenzo- Her ndndez
running with the weapons toward the rear of the house on that
nmorning, after the blindfold had been remobved from M eses-
Pinmentel; and (3) Lorenzo-Hernandez was the person who had
renoved the blindfold and the handcuffs, escorted himfromthe
rear bedroomto the other rear room and told himto act I|ike

one of them

17



b. Count 5: Carrying Firearns

In relation to the Count 5 conviction for carrying
firearnms, see 18 U.S.C. 8§ 924(c), the governnent relies on the
trial testinony that M eses-Pinentel saw Lorenzo-Hernandez run
with the weapons toward the rear of the house, whereas Lorenzo-
Her nandez cl ai ns that M eses-Pi nentel never identified “who that
person was.” As the record reflects that Lorenzo-Hernéandez
failed to preserve this claimin the district court,® we review
the present challenge to the sufficiency of the evidence only

for plain error, see United States v. Upham 168 F.3d 532, 537

(1st Cir. 1999) (“Sufficiency of the evidence objections are
wai ved, if not nade below . . . .7"). Mor eover, we wll not
reverse unless the conviction under Count 5 would result in a

“clear and gross injustice.” United States v. Bello-Perez, 977

F.2d 664, 668 (1st Cir. 1992); see Upham 168 F.3d at 537

(noting that the O ano plain-error test envisions clear show ngs

SLorenzo- Hernandez’'s tri al counsel advanced differing
theories in the Rule 29 nmotion than in his closing argument.
See United States v. Dandy, 998 F.2d 1344, 1356-57 (6th Cir
1993) (“Although specificity of grounds is not required in a
Rule 29 notion, where a Rule 29 nmotion is nmade on specific
grounds, all grounds not specified are waived.”). |In fashioning
his “mere presence” defense, counsel allowed that M eses-
Pimentel did identify his client as “the other person” running
towards the rear of the house with the weapons, see infra, but
contended that M eses-Pinmentel’s testinmny was not credible
because, inter alia, no | aw enforcenent officer had seen anyone
| eave the residence and conceal guns in the backyard.
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that the evidence was obviously insufficient and seriously
affected the defendant’s substantial rights, as well as the
fairness or integrity of the trial process) (citing United

States v. O ano, 507 U. S. 725, 732-33 (1993)); see also United

States v. Todosijevic, 161 F.3d 479, 482 (7th Cir. 1998)

(“*[Rlequirenments for plain error are met wth respect to
sufficiency of the evidence clains ‘if the record is devoid of
evi dence pointing to guilt, or if the evidence on a key el enent
was so tenuous that a conviction woul d be shocking.’”) (citation
omtted).

Notwi t hstanding the highly deferential standard of
review, the conviction against Lorenzo-Hernandez under Count 5
must be set aside. The case agai nst Lorenzo-Hernandez under
Count 5 depended entirely wupon the identification M eses-
Pimentel nade of the person he saw carrying weapons shortly
after law enforcenment officers arrived on the prem ses.
Contrary to the government’s contention, M eses-Pinentel did not
identify Lorenzo-Hernandez as the person whom he saw carrying

firearms on that occasion.® Rat her, on direct exam nation

The governnment acknow edges that it adduced no evidence
t hat Lorenzo- Herndndez ever “used” these firearnms. See Bailey v.
United States, 516 U. S. 137, 143 (1995) (“using” elenent under
8§ 924(c) contenpl ates proof that particul ar defendant “actively
enpl oyed” weapon). Thus, it relied exclusively on the theory
t hat Lorenzo-Hernandez “carried” or transported the weapons on
this occasion. See United States v. Cleveland, 106 F.3d 1056,
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M eses-Pinmentel referred to the gun-carrier as “the other
person,” and on cross-exam nation sinply as “sonmeone.”

We cannot reliably determ ne, within the context of the
M eses-Pimentel testinony, whether the term “the other person”
adverted to Lorenzo-Hernandez or to the second unidentified nmal e
youth who was in the house on the nmorning in question, but not
in the courtroom during the trial testinony given by M eses-
Pimentel.” Since Meses-Pinentel, in his imediately preceding
testinmony, twice used the phrase “other person,” plainly
referring to a different individual on each occasion, the
foll owing question —critical to the governnent’s case — went
unanswered: the person “[o]ther” than whon? W expl ain.

First, Meses-Pinentel testified that “[t]he other

person who i s not here [in the courtroom today” —i.e., plainly
someone other than Lorenzo-Hernandez - “had been the first to

run out of the rear room and surrender to the FBI

Second, he stated that “the ot her person who was sitting next to

[the femal e and baby] . . . [who] ask[ed] himnot to nove around

too much” was the last to |leave the room |eaving M eses-

1066-67 (1st Cir. 1997) (aff’'d, 524 U. S. 125 (1998) (“carrying”
element of 8§ 924(c) is satisfied by proof that defendant
transported firearmeither in a vehicle or on person).

The record suggests, however, that the unidentified second
mal e was an uni ndi cted m nor.
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Pimentel by himself. Therefore, the latter person had to have
been Lorenzo-Hernéandez, because only he coul d have been present
both at the tinme of the FBI raid and during the trial testinony
given by M eses-Pinentel.

Consequently, we can di scern no rational means by which
the trial jury could have determ ned, beyond a reasonabl e doubt,
whet her the “other person,” whom M eses-Pinentel testified to
having seen carrying the firearns toward the rear of the
resi dence where M eses-Pinmentel was being held hostage, was
Lorenzo- Hernandez or the unidentified male m nor.

The latent inconsistency in the M eses-Pinmente
testimony — as to whether one or two persons renoved the
bl i ndf ol d and escorted him from the rear bedroom — underm nes
the jury verdict on Count 5 as well. If (as M eses-Pinente
initially testified) Male A cane into the rear bedroom told
M eses-Pinmentel to be quiet, took off the blindfold and
handcuffs, and escorted M eses-Pinmentel to another roomin the
rear of the house, and if (as Meses-Pinentel later testified)
Lorenzo- Her nandez was the person who escorted himfromthe rear
bedroom to the other roomin the rear of the residence, then it
woul d appear highly inplausible, if not physically inpossible,
t hat Lorenzo- Hernandez was al so the gun carrier described in the

trial testimony given by M eses-Pinmentel. This is because
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M eses- Pimentel saw the gun carrier just after his blindfold had
been renoved, but before M eses-Pinentel was escorted to the
other roomin the rear of the residence.

Accordingly, the evidence strongly suggests that Male
B —rather than Lorenzo-Hernandez —was the “other person” whom
M eses- Pinentel observed carrying the weapons while Lorenzo-
Her nandez si nmul t aneously rel ocated M eses-Pinentel to another

roomin the rear of the residence. Mor eover, the governnment

invited these testinonial inconsistencies fromM eses-Pinentel,
and absent any followup clarification by government counsel the
jury plainly lacked a rational foundation for determ ning which

version of these critical events was to be credited. See United

States v. Morillo, 158 F.3d 18, 22 (1st Cir. 1998) (“If the
evi dence viewed in the |ight nost favorable to the verdict gives
equal or nearly equal circunstantial support to a theory of
guilt and a theory of innocence of the crinme charged, [we] nust
reverse the conviction. This is so because . . . where an
equal or nearly equal theory of guilt and a theory of innocence
is supported by the evidence viewed in the |ight nost favorable
to the prosecution, a reasonable jury nust necessarily entertain
a reasonabl e doubt.”) (internal quotation marks and citations

omtted). Gven the state of the trial record, therefore, the
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jury determnation as to the identity of the gun carrier can
only have been based on sheer specul ation.

Al t hough the trial participants assuned t hroughout t hat
M eses-Pinentel positively identified Lorenzo-Hernandez as the
gun-toter, the record is totally “devoid of evidence pointing to
[ Lorenzo- Herndndez’ s] guilt [on Count 5],” and the governnment’s

evidence on [that] key elenent was so tenuous that a

conviction would be shocking.’” Todosijevic, 161 F.3d 479, 482
(citation omtted).?® Nor can these deficiencies in the
governnment’s “linchpin” evidence be considered i nconsequenti al,

W note as well that customary appellate review and pl ai n-
error review of “sufficiency” challenges differ only negligibly
where the failure of proof on an essential elenment of the
offense is total. See United States v. Dawl ett, 787 F.2d 771
775 (1st Cir. 1986) ("'It is the inperative duty of a court to
see that all the elements of [a] crine are proved, or at | east
that testinony is offered which justifies a jury finding those

elements.” In this instance the insufficiency of the evidence
mandat es reversal since plain error has been commtted in an
area so vital to the defendant. Surely our concept of justice

is violated when a man is convicted of a crinme he did not
commt.”) (citation omtted); United States v. Spinner, 152 F. 3d
950, 956 (D.C. Cir. 1998) (finding plain error despite
unpreserved sufficiency challenge, since “[i]t would be a
mani fest m scarriage of justice to let a conviction stand
[ where] the governnment failed to present any evidence on an
essential elenent of the crime”); Beckett v. United States, 379
F.2d 863, 864 (9th Cir. 1967) (finding plain error despite
def endant’ s wai ver of sufficiency challenge where "there was no
proof of one of the essential elenments [of the charged
of fense]"); accord United States v. Meadows, 91 F.3d 851, 855
n.6 (7th Cir. 1996) (noting, in dicta, that “a conplete | ack of
any evidence of one of the essential elenments of a crime is not
only insufficient evidence, but too little evidence to avoid a
mani f est m scarriage of justice”).
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since the section 924(c) (1) conviction exposed Lorenzo- Her nandez
to a mandatory thirty-year prison term see supra note 2, nearly
trebling the el even-year sentence i nposed for his hostage-taking
convi ctions under Counts 1 and 2. As the conviction under Count

5 constituted plain error, it nmay not stand.
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C. The Host age-taki ng Counts

The sufficiency challenge under the hostage-taking
counts poses a nore form dable hurdle for Lorenzo-Hernandez.
Al t hough there was insufficient evidence that he toted a weapon,
the record clearly reflects that the jury acted well within its
prerogative in finding that Lorenzo-Hernandez was not “nerely
present” at the hostage-scene, but knowi ngly participated inthe
rel ated conspiracy.

M eses- Pi nent el was hel d hostage for three days at the
third residence, where he remmined blindfolded and chained,
whi ch nmeant that two males had to bring his nmeals and respond to
his “screan[s]” to use the bathroom?® Yet npre inportantly,
M eses-Pinentel testified that the sane two nales attended him
t hroughout his captivity at the third residence. Furthernore,
he not only identified Lorenzo-Hernandez as one of the two mal es
remai ning at the third residence on the final norning, but gave
no i ndi cati on what soever that any other mal e resided continually

in the third residence.

°M eses-Pinentel also testified that Lorenzo-Hernandez gave
hi mwhat the jury may have construed as an order. That is, when
Lorenzo- Herndndez and M eses-Pinentel were |left alone in the
rear room after Raimary Lavandier and the second nale fled the
house, Lorenzo-Hernandez told M eses-Pi nentel not to nove around
“in case the FBI canme inside they would think he was | ooki ng for
a gun and shoot us right there.”
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The circunstantial evidence thus strongly supported a
reasonabl e i nference that Lorenzo-Hernandez was not only a | ong-
term resident, but one of the two males residing in the house
t hr oughout M eses-Pinentel’s captivity, and that he partici pated
in the hostage-taking, at the very least as the victinis guard

and attendant. See, e.d., United States v. Echeverri, 982 F. 2d

675, 678 (1st Cir. 1993) (rejecting “mere presence” defense, as
crimnal activity took place in defendant’s residence, where he

enj oyed “dom nion and control”); United States v. Lopez, 944

F.2d 33, 39 (1st Cir. 1991) (sanme); cf. United States .

Bati st a- Pol anco, 927 F.2d 14, 18 (1st Cir. 1991) (“[I]t runs

counter to human experience to suppose that crim nal
conspirators woul d wel come i nnocent nonpartici pants as wit nesses
to their crines.").

Therefore, in light of all the record evidence, the
verdi cts agai nst Lorenzo-Hernadndez on Counts 1 and 2 must be

affirmed, while the conviction under Count 5 nust be vacat ed.

B. Failure to Enpl oy Special Verdict Formfor Count 5

Lorenzo- Pérez contends that the district court erred
in failing to provide a special verdict formin relation to
Count 5 —charging that he used and carried firearms (viz., a 9
mm UZlI, Ruger .367 revolver, and Smth & Wesson .357 revol ver)

during the kidnaping — which would have required the jury to
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indicate precisely which of the three weapons he wused or
carried.® The district court |later sentenced Lorenzo-Pérez to
a consecutive thirty-year prison term under Count 5, on the
under st andi ng that the jury nmust necessarily have been satisfied
that he used or carried the Uzl (i.e., a “machi negun”), whereas
his use of the two revolvers (i.e., nere “firearn{s]”) would
have resulted in only a five-year prison-termenhancenent. See
18 U.S.C. 8§ 924(c)(1l); supra note 2 (describing pertinent
sent enci ng enhancenents).

As it was never raised below, we review the present
claim for plain error, enploying the four-step inquiry

prescribed in Oano. See United States v. Hernandez- Al bino, 177

F.3d 33, 37-38 (1st Cir. 1999) (citing United States v. Q ano,

507 U.S. 725, 732-33 (1993)):

First, an error nust have been conmtted.
Second, the error nmust be plain or obvious.
Third, the plain error nmust “affect[]
substantial rights,” which generally neans
that it nmust have been prejudicial. Finally,
because Rul e 52(b) is discretionary, we nust
be convinced that the error *“‘seriously
affect[s] the fairness, integrity or public
reputation of judicial proceedings.’”

ld. (citations omtted).

10AI t hough Lorenzo- Hernandez raises the same claimin his
brief, our vacatur of his conviction under Count 5 noots the
claim see supra Section Il.A 2.Db.
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Lorenzo- Pérez predicates the present claimon United
States v. Melvin, 27 F.3d 710 (1st Cir. 1994), where the
def endants were jointly charged under section 924(c)(1) wth
using or carrying six weapons, sone of which were “firearns,”
whereas others were “machi neguns” inplicating the thirty-year
prison term The defendants unsuccessfully sought a special
verdi ct formwhich woul d have required the jury to specify which
of the weapons the individual defendants used or carried.
| nstead, the district court instructed the jury that though the
firearmcount |isted the six weapons conjunctively, rather than
di sjunctively, thereby apparently permtting the jury to convict

only if it were to find that the defendants had used all six

weapons, the jury should read the “and” as “or, and could
convict each defendant if it were to find that each had used or
carried “any one firearnm’ listed. See id. at 713-14. The jury
returned a general verdict finding defendants guilty under Count
5.

At sentencing, the government urged the district court
to i npose the enhanced thirty-year prison term Acknow edgi ng
that it could not divine fromthe general verdict form whether
the jury had found that any defendant had used a “nmchi negun,”

the district court declined. We affirnmed. See id. at 715

“([T] he court’s instruction explicitly permtted the jury .
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[to] suspend[] their deliberations on the use of firearns once
they concluded that these experienced crimnals nust have
carried at least a single gun . . . .”). Nonetheless, Melvinis
unavailing to Lorenzo-Pérez, since the claimof error was duly
preserved in Melvin, whereas the present claimnust be revi ewed

for “plain error” in accordance with O ano, supra.

Furt hernmore, unlike the district court in Melvin, the

district court below did not instruct the jury to read “and” as

or. I nstead, the indictnment in the present case enphatically
phrased Count 5 in the conjunctive (i.e., “using and carrying
firearms, specifically, a 9 mmUzl,. . . a Ruger .367 revolver,

and a Smth & Wesson .357 revolver”) (enphasis added).
Accordingly, the district court correctly instructed the jury
that there are two elenments in subsection 924(c): (i) each
def endant conmmitted a crime of violence (i.e., the hostage-
taking), and (ii) “during and in relation to the conm ssion of
that crime, the defendant knowi ngly used or carried a firearm”
(Enphasi s added.)

Lorenzo- Pérez neverthel ess insists that the jury charge
given below necessarily overrode the explicit conjunctive
phrasing utilized in Count 5. W do not agree. | nstead, the
chal l enged instruction clearly informed the jury that it could

not convict any defendant under Count 5 if it were to find that
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t he defendant neither used nor carried any weapon. As the

instruction accurately defined the applicable |aw, the present
claimof error fails.

Lorenzo- Pérez suggests that other |anguage in Melvin
nmandat es special verdict forms in these cases; thus, the
om ssion nmust be considered “obvious.” On the contrary, Melvin
sinply rejected the governnent’s contention that our decisions
severely circunscribe recourse to special verdict fornms in
crim nal cases. Mdreover, we noted that the district courts are

vested with discretion to enploy special verdict fornms in these

cases —j.e., where a section 924(c) count |lists both a regular

“firearnm’ and a “machi negun.” See Melvin, 27 F.3d at 716 n. 10.

The term “discretionary” rationally cannot be redefined as
“mandatory.” Thus, although Melvin vests district courts with
the requisite discretion, Lorenzo-Pérez failed to request a
special verdict form thereby forfeiting any opportunity to
satisfy the first two O ano criteria.

Furthernmore, the evidence overwhel m ngly denonstrated
that Lorenzo-Pérez used or carried the UZI. For instance,
Acosta-Mlina testified that Lorenzo-Pérez threatened himw th
the Uzl, calling it “The Silencer” for “people who talk.” The
UZl was recovered after M eses-Pinentel had been rescued. Since

the jury —even assuming it had been provided with a specia
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verdi ct form —undoubtedly would have found that Lorenzo-Pérez
used or carried the UZlI during the M eses-Pinentel hostage-
t aki ng, any possible error in failing to provide a specia
verdict form on Count 5 would not have "'seriously affect][ed]
the fairness, integrity or public reputation of [these] judicial

proceedi ngs.’” Her nandez- Al bi no, 177 F.3d at 38 (citations

omtted); see, e.qg., United States v. Edgar, 82 F.3d 489, 510

n.15 (1st Cir. 1996) (finding no “plain error,” in view of

“strong evidence of guilt,” even though an el enent of the crine
was not made known to the jury).

Next, Lorenzo-Hernandez raises the distinct, though
related, claim that the district court erred in failing to
define the term “machi negun,” as used in subsection 924(c), so
as to enable the jury to determ ne whether the UZI qualified.
Cf. supra note 10. Follow ng oral argument before this court,
the United States Supreme Court held that the statutory
sent enci ng enhancenment for using or possessing a nmachinegun is
an el ement of the offense, for determ nation by the jury, rather

than sinmply a sentencing factor for determnation by the

district court. Castillo v. United States, = US. _ , 120 S.

Ct. 2090, 2092 (2000). Although Lorenzo-Pérez has not raised
this claimin his appellate brief, he did note Castillo in an

informative noti on.
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We reject the resort to Castillo for several reasons,
see Fed. R App. Proc. 28(j), even assum ng Lorenzo-Pérez my

claimany benefit conferred by Castillo. See United States v.

Randazzo, 80 F.3d 623, 631 (1st Cir. 1996) (generally,
appellants entitled to apply law prevailing at time of appeal,
rather than time of trial). Plain-error review applies to the
present claim even though the prevailing practice in the First
Circuit at the time of the trial in the instant case was to
treat the “machinegun” issue as a sentencing factor for
resolution by the district court, rather than an el enent of the

of fense for jury determ nation. See Johnson v. United States,

520 U.S. 461, 467-68 (1997).

In all events, Melvin explicitly |l eft open the distinct
guestion now rai sed by Lorenzo-Pérez, as to whether “the 30-year
sentence could not be inposed because the jury had not been
asked to deci de whether those firearns were, in fact, automatic
weapons.” Melvin, 27 F.3d at 715, n.9. Thus, it cannot

seriously be contended that it necessarily would have been

futile for Lorenzo-Pérez to assert the sanme claimat trial.

Mor eover, even if we were to assunme, arguendo, that the
failure to instruct the jury on the meaning of the term
“machi negun” overcane the first two O ano criteria, the Castillo

claim advanced by Lorenzo-Pérez nevertheless falters on the
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fourth O ano criterion. Absent a “m scarriage of justice,”
crimnal convictions are not reversed automatically even though
the jury was never instructed on an essential elenment of the

of f ense. See Randazzo, 80 F.3d at 631 (finding no “plain

error,” even though intervening Suprene Court deci si on
determned that “materiality” is elenment of offense to be
determ ned by jury, normally an om ssion constituting

“structural error” necessitating reversal of conviction).

The governnent adduced uncontradicted evidence that
Lorenzo- Pérez threatened Acosta-Mdlina with the UzI. Moreover,
nei t her Lorenzo- Pérez nor Lorenzo-Hernandez expl ai ns why an UZI,
as a specie of firearm does not readily nmeet the statutory
definition of “machi negun.” Cf. infra Section I1.C (treating
di stinct argunment that this UZlI was inoperable; hence did not
qualify as “machi negun”). For the foregoing reasons, Lorenzo-
Pérez cannot denonstrate plain error.

C. | noperable UZI as “Machi neqgun”

Lorenzo-Pérez clains that the UZlI did not qualify as
a “machi negun” under section 924(c), as a matter of |aw, since

a weapons expert testified that it had been damaged and/ or
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cl ogged at sone tinme in the past, and could not be fired until
repaired. We disagree. !

VWil e appellant cites no authority for the present
proposition, nunmerous decisions hold otherw se. See, e.qg.,

United States v. Adans, 137 F.3d 1298, 1299-1300 (11th Cir.

1998); United States v. Hunter, 101 F.3d 82, 85 (9th Cir.

1996) ; United States v. Mddix, 96 F.3d 311, 316 (8th Cir.

1996); United States v. Yannott, 42 F.3d 999, 1006 (6th Cir.

1994); United States v. Wllis, 992 F.2d 489, 491 n.2 (4th Cir.

1993); United States v. Ruiz, 986 F.2d 905, 910 (5th Cir. 1993);

United States v. Buggs, 904 F.2d 1070, 1075 (7th Cir. 1990).

Nor have we found a reported decision to the contrary.

Al t hough we have yet to decide the issue, but cf.

United States v. Veilleux, 40 F.3d 9, 11 n.1 (1st Cir. 1994)
(questioning, in dictum ill-advised government concession that
8§ 923(a) required proof that weapon was operable), we find the
rational e adopted by our sister circuits plainly persuasive.
Subsection 923(a)(23) broadly defines “machinegun” as “any

weapon whi ch shoots, is designed to shoot, or can be readily

restored to shoot, automatically nore than one shot, w thout

manual reloading, by a single function of the trigger.” 18

H1As it poses an issue of statutory interpretation, the
present claim is reviewed de novo. See United States v.
Rostoff, 164 F.3d 63, 66 (1st Cir. 1999).
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US.C 8 921(a)(23) (cross-referencing 26 U S.C. 8§ 5845(h))
(enmphasi s added). As the UZlI in question plainly met the
requi renments of subsection 921(a)(23), we affirmLorenzo-Pérez’s
convi ction and sentence under Count 5.12

D. Consecutive Sentences

Lorenzo- Pérez next contends that the district court
conmmtted reversible error in directing that the thirty-year

prison terminposed under Count 5 run consecutively to the five-

year term i nposed under Count 3, see supra note 2, since both
counts alleged subsection 924(c) violations arising from a
single predicate offense, i.e., the Meses-Pinentel hostage-
taking. As appellant failed to object at sentencing, we review

for plain error. See United States v. Torres-Rosa, 209 F.3d 4,

8 (1st Cir. 2000).

2l n a May 2, 2000, notion submtted prior to oral argunent,
Lorenzo-Pérez purported to notify the panel of other case
authorities for a distinct proposition: that the governnent had
adduced no evidence fromwhich a jury mght infer the requisite
nens rea, i.e., that he knew the UZlI he possessed canme within
the definition set forth in 8 921(a)(23). See Staples v. United
States, 511 U S. 600, 604 (1994). Even if Staples were legally
and factually apposite, which it is not, see United States v.
Shea, 150 F.3d 44, 51-52 (1st Cir.) (detailing reasons Staples
rationale is inapplicable to 8 924(c) offenses), cert. denied,
525 U.S. 1030 (1998), appellant failed to raise this distinct
“mens rea” argunment in his appellate brief. Therefore, it has
been waived. See United States v. Li, 206 F.3d 56, 57 n.1 (1st
Cir. 2000).
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The government acknow edges that there is no authority
for inmposing a consecutive thirty-year term  Mreover, though
we have never addressed the issue, every circuit which has rul ed
to date agrees with the position urged by Lorenzo-Pérez. See,

e.g., United States v. Correa-Ventura, 6 F.3d 1070, 1085 (5th

Cir. 1993); United States v. Martinez, 7 F.3d 146, 147-48 (9th

Cir. 1993); United States v. Sins, 975 F.2d 1225, 1235-36 (6th

Cir. 1992); United States v. Freisinger, 937 F.2d 383, 391-92

(8th Cir. 1991); United States v. Luskin, 926 F.2d 372, 376-77

(4th Cir. 1991); United States v. Henning, 906 F.2d 1392, 1399
(10th Cir. 1990).
Congress enacted subsection 924(c) principally as a

sent enci ng- enhancenent nechanism for application to persons

convi cted of underlying crimes of violence conmtted through the
use of firearns. Nevert hel ess, the inposition of consecutive
sentences under subsection 924(c) for wusing multiple weapons
during a single crime of violence would i npi nge upon fundanent al
“doubl e jeopardy” principles. See id.

Accordingly, we hold that the consecutive sentences
i mposed upon Lorenzo-Pérez for the two firearns convictions,
i nvol vi ng but one hostage-taking, are to run concurrently.

E. The Severance Mtions
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Finally, all four appellants claimthat it was error
to deny their notions for severance, which were based on their
contention that trial counsel for their co-defendant, Raimary
Lavandi er, unexpectedly interposed a totally antagonistic
defense in md-trial, thus essentially assum ng the role of a
“second prosecutor.” Appellants identify two specific clains of
prejudice: (1) that in opening and closing argunents, as well
as in cross-exam ni ng Acost a- Mol i na, Lavandi er’s counsel focused
upon and vouched for Acosta-Mlina s testinony that Pefa-Mrfe,
Lorenzo- Pérez, and Pefia-Lora were the hostage-takers who
assaulted him violently, brandished various firearns, and
repeatedly threatened his |life and that of M eses-Pinentel; and
(2) that Lavandier’s trial counsel ultimately utilized Acosta-
Molina' s testinony in forging a defense of duress, i.e., that
the violent behavior of these appellants intimdated her into
commtting the offenses charged.

Appel l ants argue that such an antagonistic defense
constituted a per se ground for severance, since it was
inevitable that the jury would convict them were it to credit
the prejudicial al l egations Lavandier made against her

intimdators. See, e.q0., United States v. Buljubasic, 808 F.2d

1260, 1264 (7th Cir. 1987) (noting that codefendant’s coercion

def ense nmade severance “unavoi dable”).
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We review severance rulings for any mani fest abuse of

di scretion which deprived appellant of a fair trial and resulted

in a mscarriage of justice. See United States v. Mgana, 127
F.3d 1, 7 (1st Cir. 1997). As we have expl ai ned, however:

“[P] ersons who are indicted together should
be tried together[,] since [t]his practice
hel ps both to prevent inconsistent verdicts
and to conserve resources (judicial and
prosecutorial). Thus, when mul tiple
def endants are naned in a single indictnment,
a defendant who seeks a separate trial can
ordinarily succeed in obtaining one only by
maki ng a strong showing of  evident
prejudice. The hurdle is intentionally high

United States v. Flores-Rivera, 56 F.3d 319, 325 (1st Cir. 1995)

(enmphasi s added; citation omtted). Mor eover, severance is

especially di sfavored in conspiracy cases. See United States v.

Di Marzo, 80 F.3d 656, 659 (1st Cir. 1996).
In order to gain a severance based on antagonistic
defenses, "'the antagonism . . . nust be such that if the jury

beli eves one defense, it is compelled to convict the other

defendant’." United States v. Wods, 210 F.3d 70, 79 (1st Cir

2000) (enphasis added; citation omtted). Thus, for exanple,
mere fingerpointing anong codefendants —ji.e., the famliar *he

didit, not I” defense —normally is not a sufficient ground for

sever ance. See, e.q., Zafiro v. United States, 506 U S. 534,

538-39 (1993) (declining to adopt “bright Iline rule” that
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conflicting defenses inevitably require severance); United

States v. McLaughlin, 957 F.2d 12, 18 (1st Cir. 1992) (“The fact

that two defendants assert antagonistic defenses does not, per
se, require severance, even if defendants are hostile or attenpt
to cast blame on each other.”).

The present record discloses nothing renptely
approaching a manifest abuse of discretion by the district
court. First, in her opening statement Raimary Lavandier’s
counsel expressly flagged, for all to hear, the substance of
her antici pated defense, 13 yet appellants’ counsel interposed no
obj ection, let alone a notion to sever. See Wods, 210 F.3d at
78-79 (noting that defendant waives right to belated severance
if previously placed on notice of nature of codefendant’s

antici pated entrapnent defense); see also United States v. G o,

7 F.3d 1279, 1284-85 (7th Cir. 1993); Fed. R Crim P. 12(b)(5)
(requiring that severance notions be presented prior to trial).

VWhen appellants finally noved for severance, governnent counse

BlLavandi er’s counsel argued, in pertinent part: “ILf you
believe the witnesses from the government then you wll hear
sone chilling evidence . . . . You are going to hear testinony

about how scared the victim was, you are going to hear how
scared and intimdated his fam|ly was, and you are even going to
hear about how scared and i ntim dated ot her participants in this
ki dnapi ng were. You are going to hear how the perpetrators of
this crime used guns, used other kinds of force, and used al
ki nds of neans to instill fear, not only in the victimbut also
anong the other people . . . .” (Enphasis added.)
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noted that even the governnent had been “aware of the
[ Lavandi er] defense . . . since before the trial,” and expressed
“astonish[nment] to find out [the codefendants] didn’'t know what
[ her] defense was going to be.” Nor have appell ants shown cause
for their bel ated objections, which were not forthcom ng until
t he Acosta-Mlina cross-exam nation. See Fed. R Crim P. 12(f)
(requiring defendant to show cause for failing to nmove for

severance before trial); United States v. Minoz, 894 F.2d 292,

294 (8th Cir. 1990).
Second, even if the severance cl ai mwere preserved, the
record refutes the principal conplaint advanced by appell ants:

t hat Lavandi er’s counsel sonmehow elicitedadditional incul patory

evidence during the <cross-exam nation of Acosta-Milina by
exceeding the scope of direct exam nation. For exanpl e,
appel l ants argue that Lavandi er’s counsel “extract[ed] [Acosta-
Mol i na’ s] opinions and conclusions” concerning the purport of
t he nickname given the UZI —“The Silencer” —whereas on direct
exam nation the prosecutor had nerely elicited the nicknane
given the gun, “not what it was for.” But in fact Acosta-Mlina
had al ready testified that Lorenzo-Pérez threatened himwi th the
Uzl, called it “The Silencer,” and infornmed Acosta-Mlina that
it was “for the people who talk.” The purport could not have

been made nmuch cl earer.
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Thus, the cross-exam nation by Lavandi er’s counsel, as
the district court observed, was “basically a reaffirmation of
the [government] witness’'s testinmony [on direct],” neither
adding to, nor subtracting from the governnent’s case. See

United States v. Arias-Villanueva, 998 F.2d 1491, 1506-07 (9th

Cir. 1993) (finding no abuse of discretion in denial of
severance notion where evidence supporting defendant’s duress
def ense woul d have been adm ssi bl e agai nst her codefendant at

separate trial); see also United States v. Rose, 104 F. 3d 1408,

1416 (1st Cir. 1997) (“[T]he I evel of antagonismin defenses is
measured by the evidence actually introduced at trial; argunment
by counsel is not evidence.”).1

Finally, the Lavandi er defense was not irreconcil able
with appellants’ defenses. As the inconpatibility of defenses
is measured in degree, appellants nust establish that any
inconpatibility was very substantial. “To obtain severance on
the grounds of conflicting defenses, a defendant has to

denonstrate that the defenses are so irreconcilable as to

i nvol ve fundamental disagreement over core and basic facts.”

United States v. Paradis, 802 F.2d 553, 561 (1st Cir. 1986)

“We do not read the Rose case as holding that severance
m ght never be warranted where defense counsel devel oped,
t hrough argunmentation, a truly prejudicial antagonistic defense
from the governnent’s evidence alone. Each case nust be
assessed on its own facts.

41



(enmphasi s added); United States v. Luciano Pacheco, 794 F.2d 7,
9 (1st Cir. 1986) (“[S]ince the need to believe one defendant
over another will always occur in the face of antagonistic or
fi ngerpointing def enses, this requisite credibility
determ nati on cannot be, and is not, the decisive factor.

Rat her, the need for severance turns on the degree of conflict,

and the extent to which the antagonism goes beyond nere
fingerpointing into the real m of fundamental disagreenent over
core and basic facts.”) (enphasis added).

Forenost, appellants incorrectly intimate that a
codefendant’s defense of duress necessitates a severance in

every instance. See, e.g., United States v. Misquit, 191 F. 3d

928, 941 (8th Cir. 1999) (finding that defendant had not shown
t hat “legally cognizable prejudice” resulted from his

interposition of duress defense); Arias-Villanueva, 998 F. 2d at

1507; United States v. Villegas, 899 F.2d 1324, 1346 (2d Cir.

1990) (“Nor is it sufficient [for severance] that one defendant
contends that another coerced him to engage in the unl awf ul
conduct if the jury could believe both that contention and the
codefendant’s defense [of nonpartici pation].”) (citation

omtted); United States v. Almeida-Biffi, 825 F. 2d 830, 833 (5th

Cir. 1987) (finding that “jury’s acceptance of [defendant’s]
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duress defense did not require the jury to disbelieve her
husband’ s defense [of nonparticipation]”).

In the cases cited by appellants, the defendants had
intended to testify that they knowingly participated in the
of fenses, but not until after their codefendants had coerced or
intimdated them '™ Wre the jury to credit such a defense, it
would be logically conpelled to find that the codefendants
t hensel ves commtted the crime which they coerced the defendant
into joining.

By contrast, while cross-exam ning Acosta-Mlina and
during closing argunment, defense counsel never conceded that
Lavandi er had participated in the hostage-taking, |et alone that

she had been coerced to do so by any appell ant. | nst ead, she

’See United States v. Serpoosh, 919 F.2d 835, 838 (2d Cir.
1990) (reversing denial of severance notion where two defendants
provided dianmetrically opposed versions of core events
under | yi ng drug transaction, each arguing in turn that the other
had coerced or tricked himinto participating); United States v.
Pevet o, 881 F.2d 844, 858 (10th Cir. 1989) (reversing denial of
severance where defenses were “nutually exclusive,” in that jury
coul d not have believed each defendant’s assertion that he was
“held against his will” at the scene of the crinme if it had
believed the codefendant’s defense that he was becomng a
gover nnment i nformant who “set up” drug deal ers, and that he knew
for a fact that the defendant had purchased drugs); Buljubasic,
808 F. 2d at 1264 (noting that defendant first planned to testify
that he unwittingly participated in offense by delivering noney
to codefendant, but decided to put on defense that he knew he
was participating in a crime, but was intimdated into
partici pati on because of codefendant’s reputation for carrying
guns).
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focused her argunment on a single defense; nanely, that Lavandi er
was “nmerely present” at the third residence (“[Nor did she
participate in any significant way in this offense, other than
bei ng present and doing what she normally did . . . in that
house. ")

In recounting the governnent’s evidence that the

host age-takers had intim dated Acosta-Mlina, defense counsel

di d not suggest that the jury necessarily should believe Acosta-

Molina' s identification of appellants as the hostage-takers.

Rather, in the min she suggested that Acosta-Mlina' s
description of the hostage-takers’ violent behavior (whatever
their identity) was totally at odds with Lavandier’ s passivity
and benign presence at the scene of the crime (“[S]he didn’t
participate with these kinds of [violent] people.”). Def ense
counsel |ikew se enphasi zed t hat Acosta- Ml ina had to nuster all
his courage in order to request that his cohorts renove M eses-
Pimentel from his house, and suggested that it was inplausible
t hat a small female in Lavandier’s position could have
wi t hst ood such violent hostage-takers when they relocated the
victimto her residence. Finally, defense counsel noted that
Lavandi er, unli ke the ot her hostage-takers, neither attended nor

instructed M eses-Pinentel. (“[She] never canme into his room
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[ she] never held a gun to his head, [she] never engaged in any
kind of intimdation that he was receiving fromhis captors.”)

On the other hand, the primary defense advanced by
appellants was that they never participated in the crine
charged; i.e., that Acosta-Mdlina falsely identified and
inplicated them in the hostage-taking. Thus, the “nere
presence” defense advanced by Rai mary Lavandi er did not depend
upon undermining the defenses presented by appellants.
Lavandi er neither testified, nor pointed to any evidence, for
exanpl e, that Pefia-Morfe, Lorenzo-Pérez or Pefia-Lora threatened

her. Cf. supra note 15. | nst ead, she argued that regardl ess

whet her Acosta-Mlina and the other governnent w tnesses were

telling the truth,? the jury should not convict her, since her
conduct was inconsistent with the profile of these defendants.
Accordi ngly, denial of the belated notions for severance di d not

constitute a mani fest abuse of discretion.

6Appel | ants argue that Lavandier’s counsel vouched for the
governnment’s evidence in her closing statenent: “I submt to
you that you ought to have total respect for what [M eses-
Pimentel] testified to.” Appellants have wenched the quoted
statenent from its context. Lavandi er’s counsel had just
finished discussing Meses-Pinentel’s testinony concerning
whet her Lavandi er had ordered himto be quiet, thus suggesting
that Lavandi er was one of the hostage-takers, or had sinply
asked himto be quiet. Counsel in no sense suggested that the
jury credit any other part of Meses-Pinentel’s testinony as it
pertained to Lavandi er’s codefendants.
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The conviction and sentence of appellant Lorenzo-

Her ndndez under Count 5 is hereby vacated, and the case is

remanded for resentencing on the remaining counts. The

i nposition of consecutive ternms of inprisonnent upon appell ant

Lorenzo-Pérez under Counts 3 and 5 is hereby vacated., and the

prison terms on these counts shall run concurrently. In _all

other respects, the district court judgment is affirned.

SO ORDERED.
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