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O TOOLE, District Judge. These are consolidated appeals from

j udgnment s of conviction entered uponjury verdicts. The defendants
make a nunber of arguments. After consideringtheir points carefully,
we are satisfiedthat there was noreversibleerror, and accordi ngly we
affirmthe judgnments.
l.

The def endants, |Israel Rodriguez (“Rodriguez”), Juan Sani el -
Cal zada (“Sani el "), and Manuel Rodriguez-Santana (here call ed “ Sant ana”
t o di stinguish himfromlsrael Rodriguez), were charged and convi ct ed
of conspiring to inport nore than 5,000 pounds of marijuana in
violationof 21 U . S.C. §952(a) and 21 U. S. C. § 963 (Count One), and of
attenpting toinport nore than 5, 000 pounds of marijuanainviolation
of 21 U.S.C. § 952(a), 21 U.S.C. § 963, and 18 U.S. C. § 2 (Count Two).
At trial, there was evidence that coul d have convi nced the jury of the
follow ng facts:

| n Sept enber, 1993, Rodriguez, who livedin Florida, contacted
Franci sco Vega Estrada (“Vega”), aresident of Puerto Rico, toenlist
his aidinsnugglingillegal drugsinto Puerto Ri co. Rodriguez was
unawar e t hat Vega was t hen cooperating with agents of the United States
Cust ons Service. (Vega eventually becane the governnent’s key w t ness
at trial.) Rodriguez plannedto bring a shipnment of marijuanafrom
Col ombia into Puerto Rico by sea. He sought to have both Vega and

Sani el help off-load the marijuana when it arrived.

- 4-



On Septenber 29th or 30th, Vega and Sani el, having agreed to
assist inthe druginportation, went toapier inalocation designated
by Rodriguez on the eastern coast of Puerto Rcoto await the boat that
was carrying the marijuana.! Vega brought his pickup truck, onto which
he and Sani el plannedto | oad the marijuana. They waited throughthe
ni ght, under surveillance by Custons agents, but no boat arrived.

Early in the norning, they heard a radi o report that a boat
carrying nore than 5, 000 pounds of marijuana had been sei zed t hat ni ght
by the Coast Guard. Apparently, the boat had been sei zed about 45
m | es of f t he coast of Col onbi a, a good di stance away fromPuerto Ri co
and particularly fromits eastern coast.? I n any event, Vegatestified
t hat he assuned that the | oad t hat was sei zed was t he one he and Sani el
were waiting for, and he went honme to bed. He heard later from
Rodriguez that the expected shipnment had “fallen through.” Vega
under st ood that remark at the ti ne to nean t hat t he shi pnent had been
i ntercepted.

Rodriguez organized a second attenpt to inport marijuana

! The |l ocation was identified by various general place nanes,
i ncl udi ng Cei ba, Las Car nel as Beach, and Mari nata. These pl aces are
al | near enough to each ot her that there appears no significancetothe
variation for present purposes.

2 The Coast Guard towed t he boat to t he Roosevelt Roads Naval Base
in Puerto Rico, where it arrived on October 4, 1993. An agent
testified that it took four days to towthe boat fromits point of
sei zure, suggestingthat it was sei zed on or about Septenber 30. There
was no evi dence as to howlong it woul d have t aken t he boat to travel
to Puerto Rico under its own power.
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in October, 1993, this tinme involving not only Vega and Sani el ,

but al so Santana and a couple of other nmen. The plan was for the



marijuana to be received at sea off theisland of St. Thomas, not far
fromMaternilloonthe east coast of Puerto Rico. Thenentraveledto
St. Thomas i n two boats, one of whi ch was capt ai ned by Sant ana, who was
a fi sherman wor ki ng out of Maternillo. In St. Thomas, they stayed at
apartnments owned by a nan identifiedonly by his first nanme, “Fred.”
Vega testifiedthat he overheard a conversationin St. Thormas i n whi ch,
af t er sonme negoti ati on, Rodriguez agreed to pay Sant ana $400, 000 f or
hi s assi stance in bringingthe marijuana back to Puerto Ricoinhis
boat .

After all the necessary preparations had been made, at sone poi nt
Rodr i guez announced to t he ot hers t hat t he expect ed shi pnent had been
“cancel ed.” The defendants returned to Puerto Ri co w t hout conpl eting
t he planned i nportation.

As noted, the chi ef governnent witness at trial was Vega. Hi s
evi dence was suppl enented, and in sonme respects corroborated, by
testi nony of CQustons agents and by t el ephone records whi ch supported an
i nference that there had been nul ti pl e phone contacts anong all the

various partici pants during the nonths of Septenber and Cct ober, 1993.



Vega al sowas permttedtotestify to “other crines” conmtted by
t he def endants, pursuant to Fed. R G v. P. 404(b).3 He described three
ot her drug i nportation epi sodes i n whi ch one or nore of the defendants
were i nvol ved. One occurred in Decenber, 1993, after the events
allegedintheindictnent. Onthat occasion, Vega net with Sant ana at
“Fred’ s” apartnent conplex in St. Thomas. Together with others, they
put out fromSt. Thonmas i n Sant ana’ s boat and pi cked up approxi mately
600 ki | os of cocai ne that was dropped to themfroman airplane. They
t hen brought the drugs to Puerto Rico by sea.*

Vega al so testifiedthat he had hel ped Rodriguez with two pri or
i nportations of marijuanainto Puerto Ri co fromCol onbia, onein 1978
or 1979, and the other in 1980. Saniel was also involved in the
second. Accordingto Vega, inthelate 1970s he and Rodriguez were

acquai nt ed because bot h worked at t he El Conqui stador Hotel. Rodriguez

3 “Evi dence of other crinmes, wongs, or acts is not adm ssibleto
prove t he character of a personinorder toshowactioninconformty
therewith. 1t may, however, be adm ssi bl e for ot her purposes, such as
proof of notive, opportunity, intent, preparation, plan, know edge,
identity, or absence of m stake or acci dent, provided that upon request
by the accused, the prosecution in a crimnal case shall provide
reasonabl e notice i n advance of trial, or duringtrial if the court
excuses pretrial notice on good cause shown, of the general nature of
any such evidence it intends tointroduce at trial.” Fed. R Evid.
404(Db).

4 Al t hough Vega had previ ously been cooperating with the governnent,
he testifiedthat he participatedinthe Decenber, 1993 epi sode not as
an i nformant, but to nmake noney. He was apparentl|ly annoyed t hat the
gover nnment had not paid hi mfor hisinformati onwhichhadledtothe
sei zure of marijuanain Septenber, and he deci ded t o make some noney by
hel ping with anot her drug deal.
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approached hi m one day and



solicited his helpin bringinga shipnment of nmarijuana fromCol onbi a.
Vega agreed to hel p, and took vacationtinme fromwork to be able to do
so. Followi ng Rodriguez’ s instructions, Vega and sone ot hers pi cked up
a shi prment of marijuana off the Col onbi an coast and sailedwithit back
to Puerto Rico, where Rodriguez net them and hel ped unl oad the
marijuana at a dock in the mddle of the night.

The second i ncident, in 1980, was sim | ar. Vega and Rodriguez
fl ewto Col onbi a where they nmet with a man named “Juan.” Rodriguez and
Juan had sone di scussi ons, after whi ch Rodriguez tol d Vega t hat he had
to go back to Puerto Ricototake care of a probl emw th sone noney.
Vega remai ned i n Col onbi a for awhile, but eventually alsoreturnedto
Puerto Ri co.® Rodriguez nmet hi mand i nstructed hi mto goto a smal |
i sl and near Tortol a, where sone of the marijuana invol ved was hi dden.
There was a problemwi th the quality of the marijuana, and Rodriguez
want ed a sanple to take back to Col onbia to prove the point to his
supplier. Vegawent with Saniel tothe place were the marijuana was
kept and t ook sone of it back to Puerto Rico. They “stashed” it at
Sani el ' s house. Of the three defendants, only Santana offered

evidence at trial, and that was his own testinony. He testifiedthat

5> Vega had sone vi sa probl ens, and he had to stay in Colonbiato
straighten themout. His airlinetickets and sone | egal docunents
pertaining to his visa probl ens were of fered i n evi dence to corroborate
hi s testinony about his tripto Col onbia. The exhibits thensel ves
contain noreference to either Rodriguez or Sani el and t hus do not
directly corroborate that part of Vega' s testinony.
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he was a fi sherman and woul d occasionally fish in the waters off
St. Thomas. He deni ed ever havi ng beento St. Thomas wi th Vega. He
al so sai d t hat Vega had been at hi s hone perform ng sone construction
wor k during five days in |l ate Septenber, 1993, and he suggest ed t hat
t he t el ephone cal Il s to hi s house fromthe ot her co-conspirators during
that period were probably calls to Vega, not to him

Upon t his evidence, the jury convi cted each def endant on each
count .

1.
We consider the defendants’ arguments in turn.

A. Suf ficiency of the Evidence

The def endants chal |l enge the sufficiency of the evidence to
convict them ® W assess whet her t he evidence viewed in alight nost
favorable tothe verdict would allowarational trier of fact tofind

gui It beyond a reasonabl e doubt. See United States v. Mrillo, 158

F.3d 18, 22 (1st Cir. 1998). Al'l evidence, both direct and
circunmstantial, isto be considered, withconflicts resolvedin favor

of theverdict. See United States v. Carroll, 105 F. 3d 740, 742 (1st

Cir. 1997).
Conspi racy

To prove the crime of conspiracy under 21 U S.C. 8§ 963,

6 Sani el and Rodriguez chall enge the sufficiency of evidence asto
bot h counts. Santana only chal | enges the sufficiency of evidence asto
Count Two.
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t he government nust prove the existence of an unl awful agreenment

bet ween two or nore persons and the defendant’s know edge of and
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voluntary participationinthe conspiracy. See Morillo, 158 F. 3d at

23. To establish a defendant’s voluntary partici pation, the governnent
must showboth “intent to agree andintent tocomit the substantive
offense.” Id. (citations omtted). The crinme is the illegal
agreenent; if there was such an agreenent, it does not natter that the
pur pose of the agreenent was not achi eved, or even t hat achi evi ng t hat

purpose was factual |l y i npossible. See United States v. G ry, 818 F. 2d

120, 126 (1st Cir. 1987).

| f the jurors believed Vega, they coul d easily have found wi thin
his testi nony evi dence supporting the el enents of the offense of
conspiracy with respect to each def endant. Rodriguez forned the plan
toinport marijuana and recruited the others to hel p out. Both Sani el
and Santana, by their respective parts as descri bed by Vega, joinedin
the conspiracy knowing of its purpose and intending by their
partici pationto bring about its success. The fact that their effort
fail ed does not stand in the way of a finding by the jury that the
def endants had conspired together to inport marijuana.

Attenpt (Aiding and Abetting)

To convi ct t he def endants of attenpt, the governnment had to prove
that they i ntended to commt the substantive of fense of inmporting
mari j uana and t hat each of them directly or by aiding or abetting
anot her, “perforned a substanti al step towards the conpl eti on of the

of fense.” United States v. DeMasi, 40 F. 3d 1306, 1315 (1st G r. 1994).
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A “substantial step” isless than what is necessary to conplete the

substantive crinme, but nore than “nmere preparation.” See United

States v. Levy-Cordero, 67 F.3d 1002, 1019 (1st Cir. 1995). The
government nust prove that the defendants “participated in [the
attenpt] as. . . sonething [they] wi shed to bring about, and sought by

[their] actions to make it succeed.” United States v. Loder, 23 F. 3d

586, 590-91 (1st Gr. 1994) (quotingUnited States v. Garci a- Rosa, 876

F.2d 209, 217 (1st Cir. 1989)).

Agai n, Vega's testinony, if believed, was sufficient topermt a
jury to find the defendants guilty beyond a reasonabl e doubt.
According to Vega' s account, each of the defendants personally
participatedinat | east onedirect effort toinport marijuana. Sani el
went with Vegatothe waterfront to await the shiprment fromCol onbiain
Sept enber; in Cctober, Santana brought his boat to St. Thomas expecti ng
toloadit wwth marijuanato be carried back to Puerto Ri co; Rodriguez
participatedinbothefforts. Onthe evidence, thejury could properly
have found, with respect to each defendant, that his participati on went
beyond “nere preparation” and anounted to a “substantial step” toward
t he conpletion of the offense.

Sant ana poi nts out that the indictnment all eged an attenpt “in or
about Septenber of 1993.” He argues that, except for records show ng
t el ephone calls to his honme fromthe honmes of ot her co-conspirators,

t here was no evi dence that he participated in the effort to bring
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marijuana directly fromCol onbi ain Septenber. The only evi dence of
hi s participationwas the October tripto St. Thomas. He therefore
says t hat he cannot be found guilty of the attenpt that is allegedin
the indictment. His argunent is neritless.

The words “in or about” permt sonelatitudeinprovingthetine
of the offense al |l eged, so |l ong as the exact tinme of the comm ssi on of

the act is not an elenent of the offense. See United States v.

Antonel i, 439 F. 2d 1068, 1070 (1st G r. 1971). The exact time of the
inportation effort is not an el ement of the crinme of attenptingto
import illegal drugs. Here, in addition to attenpt, Santana was
charged with being part of a conspiracy which, according to the
i ndi ctnent, existed from®in or about Septenber of 1993 to i n or about
Cct ober of 1993.” Further, inthe conspiracy count, there are specific
al | egations of “overt acts” that Santana participatedin, all of which
are alleged to have taken place in October, 1993.

Mor eover, the evidence that during Sept enber tel ephone calls were
made t o Santana’ s resi dence fromthe ot her al |l eged co-conspirators al so
supported t he attenpt charge, because fromit an i nference m ght have
been drawn not only that Santana had conspiredwith otherstoviolate
the I aw, whi ch was t he gi st of the conspiracy count, but al sothat he
participatedin steps toward the comm ssion of the substantive of fense
itself. Certainly, inaprosecutionfor aconpleted of fense, evi dence

of communi cati ons anong t he co-conspi rators woul d be rel evant not only
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to prove the existence of the conspiracy but to prove that the

substantive crine was commtted as well. The sanme shoul d be true when,

i nstead of a conpleted substantive crinme, an attenpt is charged.

I n any event, proof of Santana’ s active participationin Cctober
i s sufficient proof of an of fense “i n or about Septenber” that thereis

noerror. See United States v. Escobar-de Jesus, 187 F. 3d 148, 168

(1st Cir. 1999) (evidence about act occurring near the end of March
supported proof of conspiracy alleged to have begun “on or about”

April); United States v. Portela, 167 F. 3d 687, 698 n. 7 (1st Cir. 1999)

(evidence of act occurring in early April 1995 could prove crine
al l eged to have occurred “on or about March 1995").

B. Constructive Amendnment of the | ndictnent

The def endant s have argued that it is unlikely -- and that the
jury could not have found beyond a reasonabl e doubt -- that the
mar i j uana sei zed of f t he coast of Col onbi a at the end of Sept enber was
t he marijuana that Vega and Sani el were waiting for at the pier at Las
Carnel as. Accordingly, the defendants say, the governnent failedto
prove afact allegedintheindictnent, and thus the crinme proved at
trial was different fromthe one alleged in the indictnent. They
assert that the governnment’s failure of proof, conbined with the
district court’sinstructiononthe el enents of conspiracy, anmounted to
a constructive anmendment of the indictnment.

A constructive anendnent of the indictnent woul d be a per

-16-
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violation of the Fifth Arendnent. See United States v. Fisher, 3 F. 3d

456, 463 (1st Cir. 1993); seealso Stirone v. United States, 361 U. S.

212, 215-19 (1960). “Aconstructive amendnent occurs when t he char gi ng

terms of the indictnment are altered” at trial so that
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they are different fromthose handed up by the grand jury. See

Portela, 167 F.3d at 701 (citations and internal quotations omtted).

Ther e was no such anendnent here, evenif the governnent did fail
to prove that the marijuana sei zed of f Col onbi a was t he mari j uana t hat
was t he subj ect of the conspiracy allegedintheindictnment, aquestion
we need not resolve. The conspiracy alleged in Count One was a
conspiracy toinport marijuanainto Puerto Rico, not aconspiracy to
di spose of the marijuana cargo of a particul ar vessel. The sei zure of
t he ship of f Col onbi a was al |l eged i n the i ndi ct nent not as a necessary
el ement of the offense charged, and it was not necessary for the
government to prove that the marijuana sei zed was t he mari j uana t hat
Sani el and Rodriguez planned to inport.

The government i s not required to prove an overt act with respect
toan inportation conspiracy under 21 U. S. C. 8§ 963, whi ch cont ai ns

| anguage i dentical to the | anguage of 21 U.S. C. 8§ 846. See United

States v. Shabani, 513 U. S. 10, 11-12 (1994) (hol ding that no overt act

need be proven with respect to conspiracy charged under § 846); United

States v. Mont gonery, 150 F. 3d 983, 997-98 (9th Cir. 1998) (appl ying

Shabani to 21 U.S.C. 8§ 963); United States v. Rangel -Arreola, 991 F. 2d

1519, 1522 n.2 (10th Cir. 1993)(noting “21 U.S.C. . . . 8 963 [ does]

not containthe overt act requirenent”); United States v. Burns, 990

F.2d 1426, 1432 (4th Cir. 1993) (same). It was proper for the
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governnment to argue that the jury did not need to find that the
i nt ercept ed shi pnent was t he subj ect of the conspiracy. The district
court properly instructedthe jury onthe el enments of the of fense. See
Portela, 167 F.3d at 702 (approvingajury instructionto disregard
evi dence of an overt act inadrug conspiracy indictnment). There was
no constructive amendnment of the indictment.

C. Adm ssion of Evidence of Oher Crines

The def endants argue that the district court i nproperly adm tted
Vega’' s testinony about ot her drug inportation efforts in which one or
nmore of themparticipated. They contend that the evi dence was not
relevant toalegitimte issueinthe case, as required under Rul e
404(b), and further, even if it was, the evidence was unfairly
prejudi ci al and shoul d have been excluded under Rule 403.

Thei r argument tracks the wel | - known two-step test for determ ning
whet her “ot her crines” evidence may be admtted. First, the evidence
nmust be “specially probative of anissueinthe case-- such as intent
or know edge -- wi thout including bad character or propensity as a

necessary link in the inferential chain.” United States v.

Frankhauser, 80 F. 3d 641, 648 (1st Gr. 1996) (citingUnited States v.

Agui | ar - Aranceta, 58 F. 3d 796, 798 (1st Cir. 1995)). Second, before

admttingit, thetrial court nust al so determ ne that “the probative
val ue of the evidence is substantially outwei ghed by t he danger of

unfair prejudice,” potential confusion of the issues, or the
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possibility that the jury would be m sl ed. See Aguil ar- Aranceta, 58

F.3d at 798 (citations and internal quotations omtted).
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We review the adm ssion of such evidence for an abuse of

di scretion. See United States v. Glbert, 181 F. 3d 152, 160 (1st Gr.

1999); United States v. Shea, 159 F.3d 37, 40-41 (1st Cir. 1998).

Probative Val ue

Rul e 404( b) precl udes evi dence of “ot her crines” or “bad acts” to
prove a def endant’ s bad character or his propensity tocommt thecrimne
alleged intheindictnment. But it permts such evidence for other
pur poses, sone of which are listed in the Rule.

Evi dence of ot her crim nal conduct has often been found “specially
rel evant” when it tends to prove one or nore of the el ements of the

crime of conspiracy. See United Statesv. Scel zo, 810 F. 2d 2, 4 (1st

Cir. 1987); see also 2 Jack B. Winstein & Margaret A. Berger,

Wei nstei n’ s Federal Evidence, § 404.22[5][b][ii] (Joseph M MLaughlin

ed., MatthewBender 2d ed. 2000) (coll ecting cases adm tting 404(Db)
evi dence i n conspiracy cases). In aconspiracy prosecution, itis
essential for the governnent to prove t he def endant’ s know edge of and
voluntary participation in the conspiracy. |In particular, the
gover nnent’ s evi dence nust overcone the possibility that a particul ar
defendant’ s association with crim nal co-conspirators was whol |y
i nnocent or that, if he was with them at the scene of crim nal

activity, hewas “nerely present,” w thout guilty know edge or intent.
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The 404(b) evidence adm tted agai nst these defendants had
probative value as to such issues. For instance, the jury heard
evidence that inlate Septenber Sani el waitedthroughthe night with
Vega at a pier. Was this innocent socializing? Even if Vega was
wai ting for adrug shipnent, as hetestified, aconscientious juror
m ght well hesitatetoinfer that Sani el al so knewof that purpose and
intended to take part. The additional fact that Sani el had previously
hel ped Vega unl oad and store nmarijuana m ght | ead the juror to believe
t hat Sani el did know what Vega i ntended and that he, Saniel, had
pur poseful | y decided to | end hi s assi stance. The additional fact thus
advances proof of Saniel’s knowi ngand willful participationinthe
crimes charged in the indictnment.

Simlarly, the governnment needed t o count er Santana’ s cl ai mt hat
he was just a fisherman who | i ked the waters off St. Thomas and who was
i nnocent |y caught up with others who, if they intended a crine, had not
told hi mtheir purpose. By offering evidence of a second i ncident in
whi ch Sant ana was i nvol ved i n a conpl et ed drug venture wi th sone of the
sanme participants, the governnent gave the jury a reason to view
skeptically Santana’ s cl ai mt hat he was j ust an i nnocent bystander who

was “nerely present,” but rather to concl ude that he was a know ng and

intentional participant in the crimes charged in the indictnent.’

” The conmon expressi on notw t hst andi ng, Rul e 404(b) does not j ust
apply to “prior” bad acts, but may i ncl ude subsequent ones as wel | .
See United States v. Wight, 573 F.2d 681, 683 (1st Cir. 1978);
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The parties debate a bit about whet her t he evi dence of t he ot her
crimes tended t o showa conmon “nodus oper andi ” t hroughout the vari ous
drug ventures. Rul e 404(b) does not use t he term"“nodus operandi,” and
it appears the parties thensel ves may attach different neaningstoit.
The gover nnent seens to use the termto suggest that conmon f eat ures of
t he vari ous epi sodes tend to establish that the def endants were not
acting naively or innocently, andthat any simlarityinthe pattern of
events was evi dence fromwhich the jury couldinfer that the defendants
knew t hat, on the occasions charged in the indictnment, they were
involvedinadruginportation. The defendants, on the ot her hand,
seemto use the term“nodus operandi” torefer toa “signature” crineg,
where theidentity of thecrimnal isinferredfromthe distinctive
manner in which the crine was commtted. They then point out,
correctly but irrelevantly, that theidentity of the def endants was not
anissueinthe case, sothe evidence shoul d not have been recei ved f or
t hat purpose. Their point is irrelevant because that was not the
reason thedistrict court admttedthe evidence. Rather, the district
court toldthe jury that the evidence had been adm tted as possi bl e
proof of “opportunity, intent, preparation or common pl an, know edge,

or absence of m stake, accident or other i nnocent reason” for the

Weinstein & Berger, supra, 8§ 404.22[2], at 12.
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def endants’ activities. (Trial Tr., May 12, 1998, at 17.)® It had
rel evance and probati ve val ue for such purposes, and it was adm ssi bl e
under Rul e 404(Db).

St al eness and Prejudice

The def endants contend that evenif the evi dence addressed an
i ssue proper under Rul e 404(b), it generated an unfair prejudi ce®that
out wei ghed its probative worth, soit shoul d have been excl uded under
Rul e 403.1° | n particul ar, the defendants argue that the prior epi sodes

i n whi ch Rodriguez and Sani el were i nvolved weretoorenoteintineto

8 The district court acted carefullyindetermningtoadnit the
evi dence. Beforethetrial began, the governnent advi sed t he court
that it intended to of fer such evi dence and sought perm ssionto refer
toit inthe opening statement. The court declinedto rule onthe
adm ssion of the evidenceinlimne, but rather reserved judgnent until
t he appropriatetinmeinthe presentati on of the governnent’ s case.
When t he government offered the evidence early inits case, the court
agai n denmurred and i nstructed the governnent first toelicit evidence
about the crines chargedintheindictnent. After that was done, the
governnment once nore sought perm ssion to admt the Rule 404(Db)
evidence. Since it was near the end of the trial day, the court
recessed for the day. The foll owi ng norni ng, having consultedthe
casel aw, the court rul ed that the evidence could be admtted. The
court gave an appropriatelimtinginstructiontothe jury whenthe
evi dence was admtted and againinits final instructions at the cl ose
of the case. The defendants claimno error in the instructions.

°® The | aw does not protect defendants against all evidentiary
prejudice, only that whichisunfair. See lnited States v. Candel ari a-
Silva, 162 F. 3d 698, 705 (1st Cir. 1998) (citing United States v.
Ri vera- Gonez, 67 F.3d 993, 997 (1st Cir. 1995)).

10 Al't hough rel evant, evidence may be excluded if its probative
val ue i s substantial | y out wei ghed by t he danger of unfair prejudice,
confusi on of theissues, or msleadingthejury, or by considerations
of undue del ay, waste of tinme, or needl ess presentation of cunul ative
evidence.” Fed. R Evid. 403.
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have significant probative worth, and instead
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carriedthelikely prejudicial effect that the jury wouldthinkthe
def endants were of bad character.
There i s no doubt that the probative val ue of evi dence coul d be

att enuat ed by t he passage of tine. See Frankhauser, 80 F. 3d at 648;

seealso United States v. Fields, 871 F. 2d 188, 198 (1st Cir. 1989).

However, there is noper seruleto determ ne when a prior bad act is

“too old” to be adm ssible.' See Fields, 871 F. 2d 198 (col |l ecti ng

cases); see al so United States v. Her nandez- Quevara, 162 F. 3d 863, 872

(5th Cir. 1998), cert denied, 119 S. Ct. 1375 (1999). This Court

enpl oys a “reasonabl eness” standard t hat requires eval uati on of the

particul ar facts of each case. See Fields, 871 F.2d at 198 (citing

United States v. Engleman, 648 F.2d 473, 479 (8th Cir. 1981)).

11t m ght be observed that the passage of tinme would simlarly
att enuat e t he power of any i nper m ssi bl e suggesti on of “propensity” to
commit a crinme. The older the evidence that a def endant was a bad
character, the weaker the force of inference about his present
character or propensity. Recall Prince Hal’ s rebuke to Fal staff:
“Presunme not that | amthe thing | was; For God doth know, so shal l
t he worl d perceive, That | have turn’d away ny former self; . . .7
W | iam Shakespeare, The Second Part O King Henry The Fourth, act 5
sc. 5.

2 \We note that other circuits have approved Rul e 404(b) evi dence
that was as remoteintine fromthe crinme chargedintheindictnent as
t he evidenceinvolvedinthis case. See United States v. Marti nez, 182
F.3d 1107, 1112 (9th Cir. 1999) (ten-year-old conviction for drug
i nportation adm ssible to prove know edge of drug inportation);
Her nandez- Guevara, 162 F. 3d at 873 (ei ght een-year-ol d convi ction for
exactly the same type of crinme as that charged in the indictnent
adm ssible); United States v. Johnson, 132 F. 3d 1279, 1283 (9th Cir.
1997) (bad act evidence thirteen years old admtted); United States v.
Terry, 702 F. 2d 299, 316 (2d Cir. 1983) (twenty-year-old conviction
adm ssible to prove intent and guilty know edge).
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The judgnent whether to admt the evidence at issueis anmatter
as to whi ch reasonabl e m nds coul d differ. However, we cannot say it
was an abuse of discretionfor thedistrict court to have admttedthe
evi dence in question.

There was astrikingsimlarity betweenthe acts allegedinthe
i ndictnment and the prior incidents. The simlarity of the prior crines

isafactor tending to support adm ssibility. See Frankhauser, 80

F.3d at 649; United States v. Arias-Mntova, 967 F. 2d 708, 712-13 &

n.6 (1st Cir. 1992). 1In the events alleged in the indictnment,
Rodr i guez was t he i nsti gator and organi zer of the i nportationefforts.
He was t he one who had t he contacts with t he suppliers of nmarijuana
out si de Puerto Ri co, and he pl anned t he details of the snuggling. He
sought out Vega, Sani el and Santanato enlist their helpincarrying
out his plans. Rodriguez was al so the person nost know edgeabl e - -
when the deals fell apart, it was he who bore the news to the others.

Rodriguez had played asimlar roleinthe prior episodes. Inthe
earlier incidents, heinitially sought out Vega and Sani el to have t hem
hel pwi th aninportation of marijuana fromCol onbi a, and he directed
events. Wen there were probl ens, whet her they i nvol ved noney or the
quality of the marijuana, he attended to them

Thi s evi dence t hat Rodriguez, Vega and Sani el had conducted quite
simlar operations inthe past had a “speci al rel evance” to the present

i ndi ctment that justifiedits adm ssion under Rul e 404(b), and t he
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rel evance was strong enough t hat t he danger of unfair prejudi ce was
significantly dimnished, notw thstandi ng t he passage of tine. For

i nstance, a juror nm ght have wonder ed why she shoul d bel i eve Vega’ s
testinony that Rodriguez unexpectedly called himup and got him
i nvol ved, with apparently littlecajoling, inaneffort toinport a

si zabl e quantity of marijuana. The 404(b) evi dence suggest ed an answer

to that: Vega had previously responded to Rodriguez’s call for help
with a drug deal. It m ght have been a different matter if the
evi dence had suggest ed an ot herw se i nnocent, on-going rel ati onship
bet ween the two nen as of 1993. |If there had been evi dence of regul ar,

non-crimnal contacts, the inference that there was a nefarious
pur pose to their associ ati on on any particul ar occasi on woul d have been
much att enuated. But instead, the very rarity of their association
t ended t 0 suggest t hat when t hey got toget her each of themunder st ood
t hat the purpose was to inport drugs.

The subsequent epi sode i n whi ch Santana participatedcarriedfar
| ess danger of prejudicethanthe ol der ones. It wascloseintineto
the crime chargedinthe event, andit had significant simlarityin
details: after a planning neetingw th others at “Fred’ s” apart nent
conplex in St. Thomas, Santana t ook hi s boat to sea and pi cked up drugs
to be snmuggled into Puerto Rico. Mreover, it was neither set up nor
noni tored by t he governnent; it was not an attenpt by t he governnent to

create a second opportunity to catch Santana. Rather, Vegatestified
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that he participatedinit without the governnent’ s know edge, as a
crimnal venture of his own.

We are mi ndful that thetrial judge “has savoredthe full taste
of the fray, and hi s consi derabl e di scretion nust be respected so | ong

as he does not stray entirely beyond the pale.” United States v.

Tierney, 760 F.2d 382, 388 (1st Cir. 1985). W conclude that the
district court did not abuse its discretion in deciding that the
probati ve val ue of the evidence of the defendants’ participationin

ot her drug of fenses was nore substantial thanits prejudicial effect.

There was no error in the adm ssion of the “other crines”
evi dence.

D. | nproper Argunent

Failure to Testify

Santanatestifiedat trial; the others did not. Rodriguez and
Sani el argue that duringthe cl osing argunent, the prosecutor referred
totheir failuretotestify when cormenting on Vega’ s veracity. Posing
arhetorical question, the prosecutor attenpted to bol ster Vega’'s
credibility after it had been attacked by the defendants:

[ THE GOVERNMENT] How easy woul d it have been to
catch [Vega]l inalieif it turned out that I|srael
Rodr i guez was on vacati on somewhere el se? He cones
wi th his Amreri can Express record and says, "Mra. |

was in Spain the whole nmonth of Septenber.’

(Trial Tr., May 15, 1998, at 74-75.)
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Rodr i guez and Sani el obj ected, arguing that the remark suggested the
jury shoul d drawan i nference fromRodriguez’s silence. The district
court agreed and i nmedi at el y gave a curative instructionrem ndingthe
jurors that the defendants had aright not totestify and that they had
no burden of proof.* In addition, the court gave sim lar instructions
during its final charge to the jury.

V& agree that the prosecutor’s remark anounted to an i nperm ssi bl e
comment on t he defendants’ decisionnot totestify. “Even anindirect

or inferential comment on a defendant’s sil ence can transgress the

Fifth Amvendnent.” United States v. Taylor, 54 F. 3d 967, 978 (1st Q.

13 [ THE COURT] “Menbers of thejury, although!| will beinstructing
you i n a m nut e about a nunber of itens, includingtheitemthat I’'m
goi ng to tal k about now, | just want to advance aninstruction, if you
wi [, which perhaps | shoul d do to avoid any m si nterpretation of what
| will say later, whichis the fact that the defendants have no burden
t o produce any evidence or totestify. They are presuned i nnocent, and
because of that reason, the | aw says that they have no burden to
testify or to produce evidence.

Sowiththat inmnd, | will ask [the Governnent] to conti nue .
" (Trial Tr., My 15, 1998, at 77.)

14 [ THE COURT] “Renenber that the def endants have theright not to
testify or tocall any witness. Each defendant has theright toremain
silent, and no adverse i nference or suggestion of guilt coul d be drawn
if their evidence -- fromtheir silence-- I"msorry -- or fromtheir
choice of witnesses.” (Trial Tr., May 15, 1998, at 92.)

“The presunption of i nnocence until proven guilty nmeans that the
burden of proof is always on the Governnent to satisfy you that a
def endant is guilty of the crine with which he is charged beyond a
reasonabl e doubt . .

Thi s burden never shifts to the defendant. It is always the
governnment’ s burden to prove each of the el enents of the crinme or
crimes charged beyond a reasonabl e doubt by the evidence and the
reasonabl e inferences to be drawn fromthe evidence.” 1d. at 96.
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1995). To determ ne whet her there was error requiring reversal of the
verdi ct, however, we nust al so assess “(1) whet her the prosecutor’s
m sconduct was i sol at ed and/ or del i berate; (2) whether thetrial court
gave a strong and explicit cautionary instruction; and (3) whet her any
prejudice surviving the court’ s instructionlikely could have af fect ed

t he outconme of the case.” United States v. Pal ner, 203 F. 3d 55, 58 (1st

Cir. 2000)(quotingUnited States v. Auch, 187 F. 3d 125, 129 (1st Cir.

1999)).

As tothe first question, we thinkthe prosecutor’s coment so
obvi ously pointed out that Rodriguez had not produced evidence
contradicting the governnent’s case that it had to have been
del i berate. It was not just a slip of the tongue.

Nevert hel ess, the district court pronptly gave aninstruction that
told the jury not to consider the inference suggested by the
prosecutor. The court repeatedthe cautioninits final instructions.

The def endants can get no support fromuUnited States v. Hardy, 37 F. 3d

753, 757 (1st Cir. 1994), which they cite. The district court’s
response inthis case was di rect and conpl ete, unlike the elliptical
instruction we di sapproved of in Hardy.

The prosecutor’s remark was brief, and the court’ s response was
i mredi ate and clear. Inthe circunstances, we are confident the remark
did not deprive the defendants of a fair trial

W t ness Vouchi ng
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The def endant s al so argue t hat t he prosecutor i nproperly vouched
for Vega’s credibility inhis closingargunent inthree ways by: (1)
suggesting t hat Vega needed to nove his fam |y fromPuerto R co to keep
themsafe frompossi bl ereprisals for histestinony; ! (2) arguingthat
inaprior case, where Vega had been a cooperati ng witness, thetrial
j udge had gi ven Vega a sentence t hat was nore | eni ent t han what the
Gover nnment had recomended; ¢ and (3) argui ng that Vega was “a free
man,” who, if |ying about the guilt of the co-conspirators could “goto

jail for along, long, longtinme.”% (Trial Tr., May 15, 1998, at 78-

5[ THE GOVERNMENT] “1f you woul d bel i eve t hat Franci sco Vega Est rada
woul d cone to testify so that he woul d be forced to nove his famly
fromthe house that he --

[ COUNSEL FOR RODRI GUEZ] (Objection, Your Honor.
[ THE COURT] Overrul ed.
[ THE GOVERNMENT] - -t hat he had lived in for over 20 years just so
t hat he coul d cone here and tell |ies about these defendants, |I submt
is absolutely not believable.” (Trial Tr., May 15, 1998, at 78.)

16 [ THE GOVERNMENT] “[1]n 1995, Franci sco Vega testifies agai nst
Pochol o, and then on May 17t h of 1996 he i s puni shed. He is sentenced
totennonths; fivenonthsinjail and five nonths i n hone confi nenment.
He tol d you t he Governnment told the judge he should goto jail for
| onger. The Governnent recommended a | onger sentence t han ten nont hs,
but it was the judge who | ooked at M. Franci sco Vega, | ooked at the
fact that he had testified, | ooked at the ri sks he had pl aced hi nsel f
and his fam |y under.

[ COUNSEL FOR RODRI GUEZ] (Objection. Objection.
[ THE COURT] Overruled.” (Trial Tr., My 15, 1998, at 79.)

7T THE GOVERNMVENT]  “Why woul d a per son who has al ready cone out of
jail -- he’sinhis house, he’s free. He' s paidhis debt to society,
t he puni shnment i nposed by the judge. . . . Wat possible notive woul d
[ Franci sco Vega] have?

[H e doesn’t have to provide any i nformati on to t he Gover nnment
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82.)

It isinproper for a prosecutor to make an argunent that “pl aces

the 'prestige of the governnment behind a wi tness by making

about these people. He's a free man. He’'s a free nman.

So by pointing the fingers at these gentl enen (indicating), he does
several things. One, if the Governnent believes that he’ s |ying about
that, hecangotojail for along, long, longtinme. Two, he s making
enem es out of the friends that he once had. Andif you believe his
testinmony, they re drug traffickers. And maki ng enem es of drug
traffickers is not sonmething that people go around --

[ COUNSEL FOR SANTANA] Obj ection, Your Honor.
[ COUNSEL FOR RODRI GUEZ] (Obj ecti on.
[ THE COURT] Overruled.” (Trial Tr., May 15, 1998, at 81-82.)
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per sonal assurances about the witness’ credibility.”” United States v.

Cruz-Kuilan, 75 F.3d 59, 62 (1st Cr. 1996) (quotingUnited States v.

Neal , 36 F. 3d 1190, 1207 (1st Cir. 1994)). However, an argunent t hat
does no nore t han assert reasons why a wi t ness ought to be accepted as
truthful by the jury i s not inproper wi tness vouching. See Cruz-

Kuilan, 75 F. 3d at 62 (citingUnited States v. Dockray, 943 F. 2d 152,

156 (1st Cir. 1991)). Wileit cansonetines bedifficult totell the
di ff erence bet ween a proper argunent about the witness’ credibility and

i mproper w tness vouching, seeUnited States v. W hbey, 75 F. 3d 761,

772 (1st Cir. 1996) (citingUnited States v. Innanorati, 996 F. 2d 456,
483 (1st Cir. 1993)), in this case the first two objectionable
argunment s nade by t he governnent are cl early proper argunents. These
argument s were responses to t he def endants’ cl ai ns t hat Vega was pai d
for his testinmony and t hat Vega mani pul at ed prosecutors so t hat he
could continue his illegal activities.

The third portion of the argunent, that Vega woul d be sent enced
tojail if hewerelying, presents acloser case, but wethinkit was
a proper response to defense argunents that Vegatailored his testinony
to pl ease the prosecutors. The jury hadin evidence the agreenents
Vega made wi t h t he governnment, and t hose agreenent s di d provi de that he
coul d be punished if he testified falsely. The argunent properly
addressed that point, and did so in response to specific defense

argument s.
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E. Santana’'s Sent ence

Sant ana argues that the district court erredindetermninghis
of fense | evel under the United States Sentencing Qui del i nes because it
applied a two-1evel enhancenent under USSG § 2D1. 1(b) (2) (B) ( Nov.
1998), which requires such an enhancenent if “the def endant [ has]
actedas a. . . captain. . . aboard any craft or vessel carrying a
control | ed substance.” Santana argues that the enhancenent woul d only
have been appropriate if he had actually carried out the act of
transporting drugs, but i s not appropriate for nere conspiracy and
att enpt .

The argunment is frivolous. The offense |l evel for the crimes of
conspiracy and attenpt is “[t] he base of fense | evel fromthe gui deline
for the substantive of fense, plus any adj ustments fromsuch gui del i ne
for any intended offense conduct that can be established with
reasonabl e certainty.” USSGS8 2X1.1(a) (Nov. 1998) (enphasi s added).
The adjustnent in § 2D1.1(b)(2)(B) plainly is to be applied to
convictions for conspiracy and attenpt, so long as the necessary
factual predicate for the enhancenent exi sts. Santana does not ar gue
that the district court could not fairly have concl uded t hat he was t he
captai n of a boat i ntended to be usedto carry marijuana. H s argunent
issinply that the substantive crinme was not conmtted. It sinply does
not matter whet her he actually carried the controll ed substance; his

conspiring and his attenpt to do so warrant the application of the
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enhancenent .

At oral argument, Santana argued that there was i nsufficient basis
for thedistrict court to determne, for sentenci ng gui del i ne pur poses,
what quantity of marijuana should be attributedto him He did not
rai se this objectionbelow, and omttedit fromhis brief. W consider

it waived. See United States v. Zannino, 895 F.2d 1, 17 (1st Cir.

1990) (“It is not enough nerely to nention a possi bl e argunent inthe
nost skel etal way, | eaving the court to do counsel'swork. . . ."7);

seealsoUnited States v. Berkowitz, 927 F. 2d 1376, 1384 (7th Cir.

1991) (“perfunctory and undevel oped argunents . . . are waived.”)
(collecting cases). 18
M.
Havi ng consi dered al | the def endants’ argunents, we find no error.

The judgnents entered by the district court are AFFI RVED.

18 Sant ana’ s ot her argunent that the cooperating wi tness’ testinony
violated 18 U. S. C. 8 201(c) (2) was consi dered and rejected inUni t ed
States v. Lara, 181 F. 3d 183, 197-98 (1st Cir.), cert. deni ed, 120 S.
Ct. 432 (1999).
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