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SELYA, Circuit Judge. Muich to his later chagrin,
def endant - appel l ant Angel Ortiz-Santiago (Ortiz) joined a
massi ve conspiracy that inported drugs into Puerto Rico and then
distributed them Otiz participated in a successful Novenber
1996 snuggl e and an unsuccessful Decenber 1996 snuggl e t hat cane
to naught when federal authorities seized the drugs. On the
first occasion he helped to off-load the contraband and on the
second he served as a | ookout.

I n due course, a federal grand jury returned a twenty-
one count indictment against nmore than four dozen defendants.
Three counts targeted the appellant: an omi bus count that
charged the nmaster conspiracy and specific transaction counts
corresponding to the two snmuggles in which he had partici pat ed.
Attorneys for the appellant and the governnment proceeded to
negoti ate a non-bi ndi ng pl ea agreenent (the Agreenent) under the
aegis of Fed. R Crim P. 11(e)(1)(B). The Agreenent provided
in substance that the appellant would plead guilty to the
conspiracy count, and that the governnent would dism ss the
ot her charges against him The Agreenent further contenpl ated
that the governnment would (a) seek to hold the appellant
responsi ble for only 50-150 kil ogranms of cocaine, (b) recomend

an optimumthree-level credit for acceptance of responsibility,



see USSG 83El.1, and (c) recommend a sentence at the nadir of
t he applicabl e guideline sentencing range.

At the disposition hearing, the appellant requested
three ot her di spensations: a downward departure, a role-in-the-
of fense adj ustnment, and recourse to the so-call ed "safety val ve"
provi si on. The court rebuffed all three requests. It then
prem sed t he appellant's base offense | evel on the parties' drug
quantity stipulation, reduced the offense | evel by applying the
three-1evel adjustment for acceptance of responsibility,
dism ssed the "specific transaction”™ counts, conmputed the
gui del i ne sentenci ng range at 135-168 nont hs, and i nposed a 135-
nonth incarcerative sentence. The sentence exceeded the ten-
year mandatory m nimum sentence applicable to the offense of
conviction. See 21 U S.C. 8 841(b). This appeal ensued.

The appellant |aunches a nulti-pronged attack on his
conviction and sentence. W arrange his contentions in groups
and di scuss them sequentially.

I

The appel | ant asseverates that the district court erred
in failing to grant his request for a downward departure. He
sought that |argesse under the Sentencing Guidelines' genera
departure provision, which permts a court to sentence outside

the applicable guideline range if it discerns significant
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atypicality due to an aggravating or mtigating circunstance not
adequately taken i nto account by the Sentencing Comm ssion. See
USSG 85K2.0; see also 18 U.S.C. 8§ 3553(b). The operation of
this provision depends, to a large extent, on the infornmed

di scretion of the sentencing judge. See Koon v. United States,

518 U.S. 81, 98 (1996); United States v. Snyder, 136 F.3d 65, 68

(1st Cir. 1998).

Here, the appellant predicated his departure request
on his responsibility to care for his ailing father. The record
makes manifest that the trial court knew that it could have
departed had it found that the appellant's famly situation
warranted such a benefice. The court, however, considered and
rejected the clained mtigation.

We cannot second-guess this inplicit conclusion that
the appellant's famlial responsibilities did not sufficiently
di stinguish his case fromthe mne-run. The court of appeals
has no authority to review a district court's discretionary
deci sion not to depart, whether upward or downward, unless the
put ati ve appel l ant can show that the district court acted in the
m staken belief that it lacked the ability to depart. See

United States v. Pierro, 32 F.3d 611, 619 (1st Cir. 1994);

United States v. Hilton, 946 F.2d 955, 957 (1st Cir. 1991). The

appel l ant has made no such showing. His case thus fits snugly
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within the general rule, not within the |ong-odds exception to
it. Consequently, we lack jurisdiction to entertain his plaint.

See United States v. Rivera-Mldonado, 194 F.3d 224, 236 (1st

Cir. 1999) (refusing to review a district court's denial of a

section 5K2.0 departure request based on fam |y hardship).

I

The appel | ant next assails the | ower court for refusing
to make a downward rol e-in-the-offense adjustnment. |n nmounting
this attack, he points out that, whereas the drug-snuggling ring
cut quite a wide swath, his participation was limted to
i nfrequent, relatively Iow1|evel tasks. Because he acted once
as a stevedore and once as a | ookout, nothing nore, he clainms an
entitlement to a reduced offense |evel. See USSG 83B1.2
(describing possible offense-level adjustnments for defendants
who occupy "mnor" or "mniml" roles).

Rol e-in-the-of fense determ nations are notoriously
fact-sensitive, and this case is no exception. The party
seeking the adjustnment bears the burden of persuasion. See

United States v. QOcasio, 914 F.2d 330, 332-33 (1st Cir. 1990).

Mor eover, appellate reviewis deferential: the district court's
resol ution of a dispute over a defendant's role is reviewed only

for clear error. See id. at 333. "Thus, absent a m stake of
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| aw, battles over a defendant's status . . . will alnost al ways

be won or lost in the district court."” United States V.

Graciani, 61 F.3d 70, 75 (1st Cir. 1995).

These principles control here. As the phrase inplies,
a mniml participant is one who "plays a mnimal role in
concerted activity." USSG 83Bl1.2, coment. (n.1). The district
court found that this description did not fit the appellant. In
view of the appellant's on-the-scene involvenent in two |arge-

scal e snmuggles, that finding is not open to serious chall enge.

See, e.9., United States v. Dimarzo, 80 F.3d 656, 662 (1st Cir.

1996); United States v. Minoz, 36 F.3d 1229, 1238 (1lst Cir.

1994); see also United States v. MCarthy, 97 F.3d 1562, 1573

(8th Cir. 1996) (affirm ng decision not to treat |ookout in
| arge marijuana processing conspiracy as "mnimal" participant).

The second wave of the appellant's attack presents a
closer call. Although involved in two snmuggles, the appellant
perfornmed only menial tasks and his argunent for classification
as a mnor participant is not without force. The standard of
review | oons | arge, however, and in the final analysis we uphol d
the district court's contrary determ nati on.

A m nor participant "nmeans any participant who is | ess
cul pabl e than nost other participants, but whose role could not

be described as mniml." USSG §3Bl1.2, coment. (n.3). The

-6-



def endant has the burden of proving that he is both |ess
cul pabl e than nost others involved in the offense of conviction
and | ess cul pable than npst other mscreants convicted of

conparable crines. See United States v. |sienyi, F. 3d ,

___(7th Gir. 2000) [2000 W. 291182, at *2]; Ocasio, 914 F.2d at
333; see also USSG 83Bl.2, comment. (n.3 & backg'd.). The
sentencing court supportably found that the appellant had
unl oaded a sizabl e drug shi pment and had conducted surveill ance
as a nmenmber of the conspiracy, and that this participation
whil e peripheral in a sense, was enough to warrant categori zi ng
himas a player rather than as a dabbl er.

In the sentencing court's view, this conclusion was
fortified by the fact that the government had not charged the
appel l ant with anything near the full drug quantity attri butable
to the conspiracy.! A defendant cannot insist on having it both
ways: if he receives a reduced offense |evel because the
governnment agrees to understate the quantity of drugs with which
he has been involved, the sentencing court, if it sees fit, may

keep the scales of justice balanced by denying him the added

The governnment had agreed to limt the drug quantity to 50-
150 kil ograms of cocai ne. To place this into perspective, we
note that the authorities had seized approximately 1,000
kil ograns of cocaine at the time of the Decenmber 1996 snuggl e
al one, not to nention quantities of heroin and marijuana. The
November 1996 affair involved additional (not insubstantial)
anounts of contraband.
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benefit of a mtigating role adjustnent. See lsienyi, _ F.3d
at ___ [2000 W 291182, at *2]; MCarthy, 97 F.3d at 1574; see
also USSG 83Bl.2, coment. (n.4). G ven this background, we
cannot say that the district court clearly erred in not finding
that the appellant was entitled to a downward role-in-the-

of fense adjustnent.? See [|sienyi, F.3d at ___ [2000 W

291182, at *2]; Rivera-Mil donado, 194 F.3d at 234; G aciani, 61

F.3d at 75; Ocasio, 914 F.2d at 333.
L1
The appellant's third argunent is a variation on the

foregoing thenes. Citing United States v. Goodwi n, 457 U S.

368, 380-81 (1982), and United States v. Marrapese, 826 F.2d

145, 147 (1st Cir. 1987), he theorizes that the prosecutors were
di sappoi nted that he could give themno useful information about
the activities of the ring; that this di sappointnment led themto
beconme vindictive; and that this vindictiveness pronpted themto
nm srepresent key facts and oppose any |eniency (such as a

downward departure or role-in-the-offense adjustnment).

Because this claimfalters on the facts, we do not need to
consider at any length the possible effect of the Agreenment's
"no further adjustnents” clause (discussed in section 1V,
infra). W note, however, that while the parties' consent to
eschew an adj ust nent, expressed in a non-bindi ng pl ea agreenent,
does not deprive the sentencing court of power to nmke the
adj ustnment, see Fed. R Crim P. 11(e)(1)(B), it nonet hel ess may
be considered by the court for what evidentiary value it may
possess.
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Thi s suppositious chain of inferences need not detain
us. Absent sone evidentiary predicate, direct or circunstanti al
— and we discern none in the appellant's wholly conclusory
presentation — nmerely chanting the mantra of prosecutori al

vi ndi cti veness gets a defendant nowhere. See United States v.

Lanoue, 137 F.3d 656, 665 (1st Cir. 1998); United States V.

St okes, 124 F.3d 39, 46 (1st Cir. 1997); United States .

Sut herl and, 929 F.2d 765, 772 n.2 (1st Cir. 1991).

To be sure, the appellant points to one hard fact: he
notes that certain other coconspirators pled guilty and then
recei ved sonmewhat shorter sentences than he did. But this
circunstance does not advance his cause. Disparity in
sent enci hg anongst coconspirators, w thout nore, is not enough

to justify a downward departure. See United States v. Wgan

938 F.2d 1446, 1448 (1st Cir. 1991). By |ike token, such
differentials, in and of thenselves, are inadequate to raise a

presunption of prosecutorial vindictiveness. See United States

v. Ellis, 975 F.2d 1061, 1066 & n.2 (4th Cir. 1992); cf. United

States v. Rodriguez, 162 F.3d 135, 151-52 (1st Cir. 1998)
(di scussing wide variety of factors that m ght justify disparate

sentences as between coconspirators), cert. denied, 526 U S

1152 (1999).



The nost salient issue in this appeal inplicates the
district court's conclusion that the appellant did not qualify
for the safety valve. | nsofar as such a ruling hinges on
differential factfinding, we review it for clear error. See

United States v. M randa-Santiago, 96 F.3d 517, 527 (1st Cir.

1996) . Here, however, the material facts are not in genuine
di spute and the court's ruling rests on a determ nation of |aw.

Hence, our reviewis plenary. See United States v. Wite, 119

F.3d 70, 73 n.6 (1st Cir. 1997).

Congress enacted the safety val ve provision, 18 U S. C
8§ 3553(f), in order to mtigate the harsh effect of mandatory
m ni mum sentences on certain first offenders who played

supporting roles in drug-trafficking schenes. See M randa-

Santiago, 96 F.3d at 527 & n.22 (citing H R Rep. No. 103-460,
2d Sess., at 4 (1994)). The Sentencing Comm ssion then
incorporated the statutory text verbatim into the Sentencing
CGui delines. See USSG §85Cl1.2. When applicable, these provisions
mandate both reduction of the defendant's offense |evel and
judicial disregard of statutes inposing mandatory m ninum

sentences.® The safety valve applies if

SHere, for exanple, the safety valve, if applicable, would
operate to reduce the appellant's base offense |evel by two
| evel s, yielding a guideline sentencing range of 108-135 nont hs.
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(1) the defendant does not have nore than 1
crimnal history point . . . ;

(2) the defendant did not use violence or
credible threats of violence or possess a
firearmor other dangerous weapon (or induce
anot her participant to do so) in connection
with the offense;

(3) the offense did not result in death or
serious bodily injury to any person;

(4) the defendant was not an organizer,
| eader, manager, or supervisor of others in

the offense . . . and was not engaged in a
continuing crimnal enterprise . . . ; and

(5) not |ater than the tinme of the
sentencing hearing, the defendant has

truthfully provided to the Governnent all

i nformati on and evi dence the defendant has

concerning the offense or offenses that were

part of the same course of conduct or of a

common scheme or pl an
18 U.S.C. 8§ 3553(f); USSG 85C1. 2.

The record strongly suggests —and at oral argunent in
this court the Assistant United States Attorney pretty nuch
conceded —that the appellant satisfies all these criteria: he
has no prior crimnal record; he did not carry a firearm
t hreaten viol ence, engage in activity that was shown to involve
death or serious bodily harmto others, or occupy a |eadership
role in the crimnal enterprise. Mor eover, he seens to have
been forthcomng in his post-arrest discussions wth the
authorities. Citing these facts, the appellant's counsel asked
t he sentencing court to apply the safety valve. The governnent
obj ected, asserting that the request contravened the Agreenent.

The court accepted this assertion. W do not.
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The | anguage in the Agreenent on which the government
relied declares that, aside from those adjustnents that are
expressly delineated in the Agreenent, "no further adjustnents
to the defendant's total offense |evel shall be made." W do
not believe the quoted | anguage can support the gloss that the
government places upon it, or that it can be read to bar
judicial recourse to the safety valve. W explain briefly.

In general, courts interpret plea agreenents nore or

| ess as contracts. See United States v. Alegria, 192 F.3d 179,

183 (1st Cir. 1999). "That neans, of course, that an inquiring
court should construe the witten docunment within its four
corners, 'unfestooned with covenants the parties did not see fit

to nmention."" |d. at 185 (quoting United States v. Anderson

921 F.2d 335, 338 (1st Cir. 1990)). We have been scrupulous in
hol di ng defendants to the ternms of the plea agreenents that they

enter knowi ngly and voluntarily, see, e.qg., id.; United States

v. Guzman, 85 F.3d 823, 829 (1st Cir. 1996); Anderson, 921 F.2d

at 337-38; United States v. Hogan, 862 F.2d 386, 388-89 (1st

Cir. 1988), and we nust be equally steadfast in dealing with the

government, cf. United States v. Caraballo-Cruz, 52 F.3d 390,

393 (1st Cir. 1995) (explaining that, "in fairness, what is
sauce for the defendant's goose is sauce for the governnent's

gander ™).
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The term "adjustnents,"” when used in the federal
sentenci ng context, sinply does not enconpass the safety valve
provi si on. Chapter three of the Guidelines Mnual, entitled
"adj ustnments,"” describes a variety of potential increases and
decreases that may be made in the course of determning a
defendant's adjusted offense |evel. That chapter does not
mention the safety valve — a provision that is located in
chapter five, see USSG 85C1.2, along with other provisions that

guide the ultimte sentencing determ nation. Those provisions

operate dehors the Sentencing Guidelines proper. See United

States v. Joetzki, 952 F.2d 1090, 1097 (9th Cir. 1991). Thus,

the itens delineated in chapter five, including the safety
val ve, are not "adjustnments.” 1In the case of the safety valve,
this distinction is critical: the safety valve is not intended

to affect the calculation of the defendant's offense |evel per
se, but, rather, to operate as alimtation on the applicability

of mandatory m ni num sentences. See United States v. Scharon,

187 F.3d 17, 22 (1st Cir. 1999); H R Rep. No. 103-460, supra.
The short of it is that the |anguage in the Agreenent to which
t he governnent alludes cannot be stretched to relate to the
saf ety val ve.

If any doubt remains — and we have none — this

conclusion is bolstered by considering the nature of the safety
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val ve. Even within chapter five, the safety valve is sui
generis. While it operates somewhat |ike a downward departure
(i.e., it yields, in the end, a reduced sentence), an inportant
difference exists. Departures are inherently perm ssive, see,

e.g., United States v. Dethlefs, 123 F.3d 39, 44-45 (1st Cir.

1997), whereas the safety valve — when it applies — is
mandat ory. Congress provided in clear |anguage that, if a
def endant satisfies the statutory criteria (virtually all of
whi ch are objective), the court shall disregard the nmandatory
m ni rum and fashion the sentence accordingly. See 18 U. S.C. 8§

3553(f); accord USSG 85C1.2; see also Mranda-Santiago, 96 F.3d

at 528 (noting that if "a defendant has nmet the five
requi renents of the [safety valve], the judge is required to set
aside the mandatory m ni nunt').

The obligatory nature of the provision possesses
decretory significance for the purposes of this case. In a non-
bi ndi ng pl ea agreenment, the government cannot contract around
the safety valve; the nost that it can do is attenpt to persuade
t he sentencing court that the provision does not apply. See Fed

R Crim P. 11(e)(1)(B); see also United States v. Bradstreet,

_ F.3d ___, _ (1st Cir. 2000) [No. 99-1267, slip op. at 10]
("Sentencing, after all, is a matter for the district court and
not for the governnment."). The court then nust pass upon the
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matter, exercising its independent judgnent. See United States

v. Thonpson, 81 F.3d 877, 880 (9th Cir. 1996). In that
exercise, the court nmust bear in mnd that the safety valve is
a congressional directive. The court cannot reject it on
equi t abl e grounds, but must sift through the statutory criteria
and, if it determ nes that those criteria have not been net,
must elucidate specific reasons why the provision does not

apply. See Scharon, 187 F.3d at 23 (finding "bare concl usi ons”

insufficient to disqualify defendant from safety valve);

M r anda- Santi ago, 96 F.3d at 529-30 (simlar).

In this instance, the court made no such findings. It
sinply concluded that the Agreenment bl ocked the application of
the safety valve. 1In reaching this conclusion, it gave to the
Agreement nore force than it deserved and read into it an
under standing that was not conveyed in the text. In these
respects, the court erred as a matter of |aw. Consequently, the
appel lant's sentence nust be vacated and the case renmanded for
resent enci ng.

\Y

We have one nore bridge to cross. Wen the probation
department produced the appellant's presentence investigation
report (PSI Report), difficulties immedi ately becane apparent.

The government had for sonme unexplained reason created two
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different versions of the facts anent Ortiz's culpability. One
version (which had been used during the change-of-plea colloquy
and in the Agreenment) accurately limted his participation to
surveillance and off-I|oading. The PSI Report, however,
contained a different, nore sinister version — one which
i ncluded apparently erroneous statenents to the effect that the
appel | ant had distributed cocaine and hel ped to collect drug-
trafficking proceeds. To make a bad situation worse, the PSI
Report characterized both surveillance and unloading in the
plural, making it appear that the appellant had perforned each
task nore than once.

The appellant objected to these rather bl atant
i naccuracies. The district court indicated its awareness of the
true facts and stated that it would ignore the unfounded
al l egations and correct the PSI. The appellant conplains that
the district court should have foll owed through on this pledge.
We agr ee.

Fed. R Crim P. 32(c)(1) provides that the district
court, when faced with a tinely challenge, nust deal wth
factual disputes about material contained in a PSI Report in one
of two ways: either resolving the conflict or deem ng the

material irrelevant to the sentencing determ nation. See United

States v. Van, 87 F.3d 1, 3 (1st Cir. 1996) (explicating
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operation of Rule 32(c)). But the court also nust correct the
error or otherwise indicate in witing that the challenged

material is either wwong or irrelevant. See United States v.

Levy, 897 F.2d 596, 599 (1st Cir. 1990). I nsi stence on this
protocol is not nere pettifoggery: corrections to the PSI
Report are inportant because the Report wll follow the
def endant as he passes through the justice system affecting
classification decisions and a wde variety of other
determ nati ons.

On this occasion, the district court stated that it
woul d see that the necessary corrections were nade, but, for
aught that appears, did not follow through. The court should
have appended an appropriate witten statement to the PSI Report

or otherw se ensured that the necessary nodifications were mde.

On remand, the court should attend to this detail. See id.
Vi
We need go no further. For the reasons stated, we

vacate the appellant's sentence and remand for resentencing

consistent with this opinion.

Vacat ed and r enmanded.
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