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STAHL, Circuit Judge. Juan Gonzal ez and Rafael Aries

Santos Batista were convicted by a jury of (1) conspiracy to
distribute cocaine in violation of 21 U S.C. 8 846, and (2)
possession of cocaine with the intent to distribute it in
violation of 21 U S.C. 8 841(a)(1l). Gonzalez and Batista were
sentenced to 70 nonths and 210 nonths, respectively, as Batista
was |inked to nore transactions than was Gonzal ez. Both appeal
their convictions on the basis of the district court's denial of
their untinmely notions to suppress evidence, and Bati sta appeal s
the consideration of certain transactions in determning his
sentence pursuant to the United States Sentencing Guidelines
(U S.S.G).
| . BACKGROUND

On January 9, 1998, Detectives David Neill and David
Pal mer stopped Gonzal ez at a gas station for questioning, having
followed himthere froma nmulti-unit house under surveillance
for suspected drug-related activity. His handling of what
appeared to them to be a suspicious package had led them to
follow him as he drove away from the prem ses. At the gas
station, the officers found his denmeanor suspicious. He seened
unduly anxious to return to the apartnment, commenting that he
was expected back there within a certain tine-frane. I n

response to this behavior, the officers asked himto sign forns
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acknow edging his Mranda rights and consenting to a search of
the apartnment they had been surveilling. After Gonzal ez
conplied with this request, he also provided the officers with
keys. 1

VWhen the officers entered the apartnent, they found
appel lant Batista sitting on a cushion in shorts, skinm ng over
several | oose sheets of notebook paper, with pen in hand. These
papers appeared to |list accounts receivable for cocai ne sal es,
as part of a larger drug |edger, and contained Batista's
ni ckname, Papo, in several entries. Wth the aid of a drug-
sniffing dog, the officers discovered a hidden conpartment in a
cl oset, which contained six heat-seal ed bags, containing a total
of 400 grams of cocaine, several of which were marked with
wei ghts that matched those witten on the drug |edger pages
Bati sta had been review ng. The police also found, in the
conpartment and el sewhere in the apartnment, various supplies for
t he processing, weighing, and packagi ng of cocaine, as well as
a | oaded handgun, $2,300 in cash, and additional drug |edgers.
Because they found no food or clothing in the apartnent, the

of ficers concluded that they had found a "stash house."

! Gonzal ez al so signed a consent-to-search formfor his own
resi dence, and provided the officers with those keys as well.
The search there yielded very little evidence, and the details
are not inportant here.
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Gonzal ez and Batista were charged with conspiracy to
di stri bute cocai ne and possession of cocaine with the intent to
distribute it, and their cases were conbined for trial.?
Al t hough the defendants had several concerns regarding the
validity of the search, as well as the voluntariness of their
statenents,® they did not file a notion to suppress before trial
as required under FED. R. CRM P. 12(b)(3). Fromour reading of
the record, this apparently was a tactical decision, and their
intention was to challenge the search evidence and their
inplicating statenents as they were presented.

The government was nmade aware of this intention just
as the jury was about to enter for trial, and it immediately
brought the issue to the district court's attention. Although
the district court excused the jury so that it could hold a
suppression hearing, it nmade it quite clear "that neither of
t hese questions was tinmely raised, nor was there anything
approachi ng a showi ng of good cause for being excused fromthe
ordinary waiver requirenents of Rule 12." Indeed, it appears

that the only reason the judge went forward with the hearing was

2 Though, to be clear, they were not facing identical
factual charges. Batista was the conspiracy's ringleader, while
Gonzal ez was nerely a courier.

3 Because we do not address the nerits of the defendants'
suppression clainms, see infra, we have found it unnecessary to
go into any detail regarding the facts relevant to those cl ai ns.
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to create a conplete record in case this Court were to reverse
its waiver hol ding. After reaching the nmerits, the district
court denied each defendant's notion to suppress, and the tri al
went forward with all of the evidence |ess one mnor redacted
st at ement .

At the trial's conclusion, the jury convicted each
def endant on both counts. Gonzalez was sentenced to 70 nonths
i mprisonment and Batista to 210 nonths. In calculating the
proper sentencing range under the gui delines, the court included
the ampunts listed on the drug |edger pages* when inposing
Bati sta's sentence, but did not apply these ampbunts to Gonzal ez.

I1. ANALYSI S

We need address only two issues in these appeals: (1)
whet her the defendants had waived their right to file notions to
suppress evidence, and (2) whether it was proper to include the
drug amobunts from the | edger pages when calculating Batista's
sentence. Because of our holding on the first issue, see infra,
it is unnecessary for us to reach the nerits of the suppression
noti ons thensel ves.

A. Suppression Argunents Wi ved

4 The judge considered only those pages that Batista
actually had been perusing and marki ng when caught red-handed,
and not the rest of the | edgers found in the apartnment.
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In federal crim nal proceedings, notions to suppress

evidence nust be raised prior to trial. FED. R CRM P. 12
(b)(3). "The rationale usually given for renoving suppression
questions from the trial itself is that 'interrupt[ing] the

course of the trial for such auxiliary inquiries inpedes the
nmoment um of the main proceedi ng and breaks the continuity of the

jury's attention.'" United States v. Gomez, 770 F.2d 251, 253

(1st Cir. 1985) (quoting Nardone v. United States, 308 U. S. 338,

342 (1939)).

Failure to raise suppression argunments before trial
"shall constitute waiver thereof." FED. R CRM P. 12(f). This
is mandatory | anguage, and the rule applies broadly. See, e.q.

United States v. Torres, 162 F.3d 6, 11 (1st Cir. 1998) (hol ding

that not only is there waiver when the defendant fails
altogether to file a notion to suppress before trial, but even
when he has done so but did not include a particular ground and

wishes to add it later), cert. denied, 526 U S. 1057 (1999);

United States v. Mendoza- Acevedo, 950 F.2d 1, 3 (1st Cir. 1991)

(same).

A single narrow exception to the waiver rule provides
that "the court for cause shown may grant relief from the
wai ver." FeEb. R CRM P. 12(f). This relief is rarely granted,

and only where there is a showing of cause and prejudice. 1

- 8-



CHARLES A. WRI GHT, FEDERAL PRACTICE AND PROCEDURE § 193, at 339 & n. 24
(3d ed. 1999). We have held in the past, and reiterate here,
that a nmere tactical decision to delay efforts to suppress
evidence until it is adduced at trial does not cone close to

neeting this burden. United States v. Nunez, 19 F.3d 719, 722

(1st Cir. 1994) (distinguishing tactical decisions, or even
changing one's mnd later, from the paradigmtic ground for
relief where +the government surprises the defense wth
previ ously unknown evi dence).

Mor eover, because of the discretionary | anguage in the
relief clause of Rule 12(f), we review the district court's
decision to deny relief only for abuse of discretion. Gonez,
770 F.2d at 253. VWhere a district court has elected not to
grant relief froma 12(f) waiver, our analysis is not affected
by its diligence--by holding a hearing on the nmerits--in

devel oping the record. United States v. Bashorun, 225 F.3d 9,

14 (1st Cir. 2000) ("[We enforce Rule 12(f) wai vers even t hough
the district court ultimately did address the waived issue on
the merits . . ."). Thus, despite the well-devel oped record
here, because the notion to suppress was not properly raised
bel ow, with no good cause shown, we will not consider it on

appeal. United States v. Marshall, 109 F. 3d 94, 98-99 (1st Cir.

1997) .



This Court's interpretation of the portions of Rule 12

that are rel evant here has al ready been well established, and we

need not add nore. Appl ying our existing precedent to the
adduced facts, the answer is undeniable. Nei t her def endant
filed a notion to suppress prior to trial. They were not

surprised by unexpected evidence produced by the governnent.
| ndeed, they had planned in advance to attenpt to suppress the
evidence as it arose during the trial. Nei t her defendant has
provi ded any reason for his failure to file a tinely notion
ot her than confusion over tactical decisions. The district
court found, and we agree, that there was no good cause for this
failure. Because we hold that these defendants waived any
suppressi on argunments they may have had, we do not address the
merits of those clains.®
B. Sentencing

OQur affirmance on the first matter resolves the
Gonzal ez appeal, but still |eaves the question of whether the
district court properly followed the sentencing gui delines when
determ ning Batista's sentence. The guideline sentencing range

is determ ned according to a nuneric figure known as the base

5> Although we affirm the district court's ruling on the
ground that the appellants' suppression argunents have been
wai ved, the outcone would likely have been the same in any
event . Based wupon our cursory review of the appellants’
suppressi on argunents, they appear to be w thout nerit.

-10-



of fense | evel. In drug-related convictions, this figure is
determ ned in large part by quantity. Batista chall enges the
district court's determ nation of the amount attributable to
him arguing that only the quantity of drugs for which he was
convicted should apply. If the district court had agreed, and
only counted that quantity, then his adjusted offense |evel
(after addi ng ot her factors not chal |l enged here) woul d have been
26(11), which correlates to a sentence range of 70-87 nonths.
However, because the district court included the amunts from
the drug |edger pages Batista was reviewi ng when the police
arrived, it determ ned an adjusted offense |evel of 34(11),
whi ch correlates to a sentence range of 168-210 nonths. Batista
was thus sentenced to 210 nonths of incarceration.

In determining the base offense level, "[t]he drug
guantity properly attributable to a defendant is not limted to

t he drugs involved in the offense of conviction.”" United States

v. Huddleston, 194 F.3d 214, 223 (1st Cir. 1999). The

Sentencing CGuidelines, as applied to drug cases, require the
sentencing judge to determ ne quantity by including all anounts
"that were part of the sane course of conduct or comon schene
or plan as the offense of conviction," whether or not the
def endant has been charged with those transactions. U S.S. G 8§

1B1.3(a)(2); see also United States v. Young, 78 F.3d 758, 763
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(1st Cir. 1996); United States v. Whod, 924 F.2d 399, 403 (1st

Cir. 1991); United States v. Blanco, 888 F.2d 907, 909-911 (1st

Cir. 1989) (providing a thorough discussion of this requirenent
and why it was codified). "For two or nore offenses to
constitute part of a comon scheme or plan, they nust be
substantially connected to each other by at |east one commpn
factor, such as comon victins, compn acconplices, comobn

pur pose, or simlar mdus operandi.” US. S.G § 1B1.3, cnt.

n.9; see also Young, 78 F.3d at 763.

Section 1B1.3(a)(2) hasitslimts, however, and "[n] ot
every drug transaction undertaken by every drug trafficker is

necessarily linked in a meaningful sense.” United States v.

Sklar, 920 F.2d 107, 111 (1st Cir. 1990). It is necessary for
the sentencing judge to find a sufficient |ink between the acts
charged and those included for sentencing purposes. Uni t ed
States v. Duarte, 950 F.2d 1255, 1264 (7th Cir. 1991) (vacating
a sentence where the judge had included prior transactions in
the quantity, but had not "explicitly found that the

transactions recorded in the drug notes were part of the 'sanme
course of conduct or common schenme or plan' as the [charged]
conspiracy"); Sklar, 920 F.2d at 111 ("Isolated acts cannot be
conj oi ned and drug quantiti es aggregated for sentenci ng purposes

without a rational basis."). If the judge is unable to nake
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this finding, "[o]ffenses of the sane kind, but not enconpassed
in the sanme course of conduct or plan, are excluded.” United
States v. White, 888 F.2d 490, 500 (7th Cir. 1989).

Bef ore uncharged conduct may be used in the sentencing
cal culus, the burden is on the governnent to denpnstrate a
sufficient nexus between that conduct and the offense of
convi cti on. Young, 78 F.3d at 763; Sklar, 920 F.2d at 110
This burden, however, is met by a nere preponderance of the

evi dence. Huddl eston, 194 F.3d at 224; Young, 78 F.3d at 763;

Sklar, 920 F.2d at 110. Further, "[t]he rules of trial evidence
do not apply; in weighing the facts the sentencing court may
eval uate virtually any dependabl e i nformation."” Sklar, 920 F. 2d
at 110 (quoting U.S.S.G 8§ 6A1.3 as allowi ng a sentencing judge
to consider any information that has "sufficient indicia of
reliability to support its probable accuracy").

Al t hough we review the | egal nmeani ng and scope of the

gui del i nes de novo, we will not upset the sentencing court's

fact-based application of the guidelines unless it is clearly

erroneous. United States v. Mtchell, 85 F.3d 800, 813 (1st
Cir. 1996). In drug cases specifically, we review the
sentencing court's finding that uncharged drugs were "part of
the same course of conduct or common scheme or plan as the

of fense of conviction" only for clear error. Young, 78 F.3d at
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763; Wbod, 924 F.2d at 403. The sane standard applies to the
judge's resulting quantity determ nation, and "we uphol d such an
approximation as long as it represents a reasoned estinmate of

quantity.” United States v. Webster, 54 F.3d 1, 5 (1st Cir.

1995); see also Huddl eston, 194 F.3d at 223-24.

Here, the district court's decision to treat the drug
transactions described in the | edger pages as "a common schene
or plan" is wunassail able. When the police entered the
apartnment, Batista was sitting on a cushion, the four |edger
pages directly in front of him pen in hand. Al t hough there
were other |edgers found in the apartnent, the government did
not attenpt to include the ampunts listed in them By neans of
cross-reference, it was possible to determine that the
transactions on the pages in question all had occurred in the
i medi ately preceding nonths prior to the arrest. In United
States v. Tabares, a strikingly simlar case, we upheld a
district court's decision to include anounts, listed in a spiral
not ebook, corresponding to sales fromthe precedi ng few nonths.
951 F.2d 405, 410 (1st Cir. 1991). | ndeed, we have even
comment ed t hat sentencing determ nations coul d be easier for the
judges to make, if only all drug dealers would keep such
conplete records. Sklar, 920 F.2d at 111 (granting sentencing

judges significant leeway in estimating drug amounts because
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"[i]t is the rare narcotics trafficker who authors a fornal
business plan or keeps neticulously detailed inventory
records").

Qur only remaining concern is whether the district
judge did in fact find that the transactions reflected in the
| edgers "were part of the sanme course of conduct or conmon
scheme or plan," as required by the guidelines. This concern
stenms from the fact that the judge did not, in his finding,
specifically use this |anguage. | ndeed, the judge's finding
that the | edger ampunts should be included appears to focus on

the issue of whet her Batista was responsible for t he

transactions they reflect. As we have noted above, however, a
def endant rmust not only be responsi ble for any uncharged acts to
be considered in his sentencing, but those acts also nust be
linked to the offense of conviction.

Al t hough the judge did not specifically use the
gui del i ne | anguage, a cl ose readi ng of the sentencing transcript
i ndicates that the i ssue was adequately addressed, and that the
district court did in fact make the necessary findi ng of a nexus
in determ ning the ampbunt relevant to the sentencing cal cul us.
| ndeed, the governnent focused on the "sane course of conduct”
requirenent in its oral argunent at sentencing. However,

because Batista defended hinself by arguing that he was not
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responsible for the |edger anounts,® it was this argument to

whi ch the judge responded when finding that the | edger anounts
did apply in sentencing Batista. Specifically, the district
court found that the information in the |edger pages counted
because t he def endant was responsi ble for the transacti ons shown
therein, and was "a participant in this conspiracy during the
period of time reflected in the drug |edger . . . ." The
totality of the record indicates that, although the district
court could have used nore precise | anguage, the | edger anounts
were applied in determning Batista's sentence because the
transactions descri bed "were part of the sane course of conduct
or common schene or plan as the offense of conviction."

Mor eover, this conclusion is bolstered by the judge's
use of the word "conspiracy” in dealing with the transactions
reflected in the | edger. W have used this terminterchangeably
with the phrase "common scheme or plan®™ in at least two

sentenci ng cases. See Tabares, 951 F.2d at 410 ("The | egal

gquestion, then, is sinply whether the court could find that the

drugs referred to in the notebook were part of the schene or

¢ This is, of course, a valid focus for the defense, as the
gover nment nmust show both that the defendant was responsi ble for
the anounts and that the amounts are connected to the crine of
conviction. Thus, although it would be inappropriate for the
prosecution to argue the responsibility factor exclusively
(which it did not do here), it was acceptable for the defense to
do so.
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pl an or conspiracy of which the jury convicted the defendants.
That is to say, was the district court's finding that these
ampunts were part of the conspiracy 'clearly erroneous'?");
Whod, 924 F.2d at 404 ("Sentence nust be based on the [crines]
that were part of one 'comon schene or plan' (such as a single
conspiracy) or a single 'course of conduct' (the wunilatera
equi valent to the conspiracy).") (quoting Wite, 888 F.2d at
500) .
[11. CONCLUSI ON

For the foregoing reasons, we hold that (1) both
def endants waived their suppression argunments by not raising
themprior to trial, and (2) the district court did not err by
i ncludi ng the ampunts fromthe drug | edger in the cal cul ati on of
Batista's sentence.

Af firned.
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