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LIPEZ, Circuit Judge. Melissa Weber, nother of Sanuel

M Weber, filed a seven-count conplaint in the district court
for the District of Rhode I|sland against the Cranston Schoo
Commttee, commttee nenbers, and Cranston city officials in
their individual and official capacities pursuant to 42 U. S. C
88 1983 and 1985, the First, Fourth, and Fourteenth Amendnents,
the Anericans with Disabilities Act ("ADA"), 42 U.S.C. 88 12131-
12134, Section 504 of the Rehabilitation Act, 29 U.S.C. § 794,

and the Individuals with Disabilities Education Act ("IDEA"), 20

U S C. 88 1400-1415. The district court granted sunmary
judgment for the defendants as to all counts in Wber's
conpl ai nt.

Weber limted her appeal from the district court’s
decision to Count IV, aclaimof illegal retaliation pursuant to

Section 504 of the Rehabilitation Act and 42 U S.C. § 1983

Count IV of the conpl aint charges that the defendants retaliated
agai nst Weber for her conplaints about the school district's
failure to i nplement her son's Individualized Educati on Plan by
denyi ng her access to her son's school records, restricting her
conmmuni cations with his teachers, and threatening to report her
to the state child welfare agency. The district court found

that Weber's illegal retaliation claim nmerely rephrased prior
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claims that the district court had already rejected, nanmely her
Count Il claimthat the defendants' retaliation infringed on her
First Amendnment rights and her Count 11l claim that she was
deni ed equal protection under the Fourteenth Amendnent because
other parents <could access their <children's records and
teachers. Alternatively, the district court ruled that Wber's
Count 1V claim was barred because of her failure to exhaust
adm ni strative renmedi es specified by | DEA. |DEA requires such
exhaustion prior to bringing a civil action pursuant to other
federal | aws protecting the rights of children with disabilities
if the relief sought is avail able under subchapter 11 of | DEA,
entitled “Assistance for Education of Al Children wth
Disabilities.” See 20 U.S.C. 8§ 1415(1). Such relief is sought
through the admnistrative due process hearing provided in
subchapter 11 of IDEA. See 20 U.S.C. § 1415(f). Agreeing with
this alternative ruling on the failure to exhaust adm nistrative
remedi es, we affirmthe decision of the district court.
l. BACKGROUND

This case has a conplicated and contentious history.
Sanuel Weber entered the Cranston public school system ("CPS")

on January 6, 1993, identified as a disabled child in need of



speci al education services under |IDEA.! Sanmuel received an
| ndi vi dual i zed Education Plan (the "Plan") pursuant to | DEA t hat
descri bed his educational objectives for the school year and t he
services necessary to achieve these objectives.? One of the
services specified in Sanmuel's Plan was phonics instruction.
After Weber approved Sanuel's 1993-94 Pl an, Principal Margaret
Day told Weber that the school system planned to "nminstreant
Sanmuel by renmoving himfromhis special education classroom and
integrating himinto a standard curriculumclass. In addition,
Weber | earned that CPS was instituting a new | anguage curricul um

whi ch did not include phonics. Shortly after Sanmuel was noved

!IDEA is a conprehensive federal education statute which
grants disabled students the right to a public education,
provi des financi al assistance to states to nmeet their
educati onal needs, and conditions a state's federal funding on
its having in place a policy that ensures that a "free
appropriate public education” is available to all children with
disabilities. 20 U S.C. § 1412(a)(1l). A stated purpose of |DEA
is "to ensure that all children with disabilities have avail abl e
to them a free appropriate public education that enphasizes
speci al education and rel ated services designed to neet their
uni que needs and prepare them for enploynent and independent
living." 1d. 8 1400(d)(1)(A).

2An I ndividualized Education Plan is a witten plan
devel oped jointly by the | ocal educational agency, the school
teaching staff, the child' s parents, and an expert qualified to
interpret test results. See 20 U.S.C. 8§ 1414(d)(1)-(4). The
Plan records the child s present |evel of performance, sets
annual educational objectives, and details the special services
necessary to neet these objectives. See id. 8 1414(d)(1)(A).
The Plan nmust be reviewed and revised annually. See id. 8§
1414(d) (4) (A .
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into a standard curriculumclass, Weber nmet again with Principal
Day and Sanuel's teachers to discuss her concern about his
phonics instruction wunder his Plan and the effects of
mai nstream ng

After the conference, Weber remai ned di ssatisfied with
Sanuel "s phonics instruction. She contacted the Director of the
Cranston School Commttee's Special Education Services who
assured her that CPS would schedule a neeting to discuss her
concerns following the series of three nmeetings required to
conpl ete Sanuel's education evaluation and Plan. On February
10, 1994, after attending the initial meeting to evaluate
Samuel's test results, Weber filed a conplaint pursuant to the
federal conplaint resolution procedure ("CRP") with the Ofice
of Special Needs at the Rhode |sland Department of Elementary

and Secondary Education.® The conplaint alleged that CPS had not

3The CRP regul ations provide an adm nistrative process to
ensure state and | ocal conpliance with | DEA. These regul ations
were formerly known as the Education Departnment General
Adm ni strative Regul ations ("EDGAR"). The EDGAR procedures
provi ded "an adm ni strative mechanismfor assuring that a state
conplies with state-adm ni stered federal prograns, includingthe
[ 1 DEA, but were] distinguished fromthe specific adm nistrative
procedures detailed in the [IDEA] itself." Christopher W v.
Portsnouth Sch. Comm , 877 F.2d 1089, 1090 n.2 (1st Cir. 1989).
The July 8, 1992 anendnents to EDGAR rel ocated t hese regul ati ons
to 34 CF.R Part 300, the inplenenting regulations for |DEA
Whil e the EDGAR procedures applied to many statutes, the CRP
regul ati ons provide a procedure (distinct from the |DEA due
process hearing) for filing conplaints under | DEA. Under 34
C.F.R. 88 300.660 and 300.662, states nust adopt a witten
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foll owed Sarmuel's Individualized Education Plan with regard to
phonics instruction or the provision of quarterly progress
reports. Followi ng an investigation, the Department found that
CPS had conplied with federal and state |aw. Weber did not
appeal this decision to the Rhode |Island Secretary of Education
or pursue a due process hearing pursuant to | DEA. See infra
Part 111.

Weber next nmet with Principal Day, Cheryl Calvano,
Director of the Cranston School Committee's Special Education
Services, and Sanuel's teachers. Pursuant to an agreenent
reached at that neeting that Sanuel would transfer to the
Nor wod Avenue School, he entered a standard curriculumthird-
grade class in Septenber 1994. In October, Weber nmet wth
Cal vano and other school staff to review Sanmuel's progress

Following this neeting, Wber filed a second CRP conpl aint

conplaint resolution procedure for receiving and resolving
conplaints that the state or a | ocal agency is violating | DEA or

its regulations. The state's procedure nmust limt the tinme for
state investigation and resolution of conplaints to sixty days,
with extension only for "exceptional circunstances.” 34 C.F.R
§ 300.661(a)-(c). If either the conplainant or the opposing

school body is not satisfied with the state's resolution, he or
she may request review of the state educational agency's
decision by the U S. Secretary of Education. See 34 C.F.R 8
300. 661(d). Rhode Island inplenments the CRP mandates through
the Rhode Island Regulations of the Board of Regents for
El ementary and Secondary Education Governing the Speci al
Education of Students with Disabilities.
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al l eging that CPS had deni ed her access to Sanuel's educati onal
records. The Rhode |Island Department of Elementary and
Secondary Education once again found CPS to be in conpliance
with the relevant state and federal regulations.

Shortly after Wber filed the second conplaint,
officials at the Norwood Avenue School allowed her to inspect
Sanmuel s curmul ative record file and a confidential file. In the
confidential file, Weber found a handwitten note dated March

24, 1994, stating, "Agenda - Put parent on defensive, shut her
down," and a reference to a "restraining order." Weber
responded to this note with a third CRP conplaint seeking
per manent renoval of the handwitten note from Sanmuel's file.
Def endants contended that the note was the product of
a neeting held to discuss "legal avenues or other relief" to
address the "nounting burden of tine inposed [by Wber's]
t el ephone cal |l s, letters, threats, har assnment, and
adm nistrative litigation." Wber alleged that the defendants
adopted a "secret agenda" of intim dation and retaliation. She
specifically alleged that on March 28, 1994, a few days after
the date of the handwitten note, Cranston's Assistant City
Solicitor threatened to report her to the Rhode Island

Departnment of Children, Youth, and Fam lies in an off-the-record

di scussion during a due process hearing for her disabled
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daughter, D.W The Rhode Island Departnment of Elenmentary and
Secondary Education ordered the renoval of the note, as well as
the provision of a good faith hearing for Weber to express her
grievances.

Followi ng the third conpl aint, Wber decided that she
want ed Sanuel “decl assified” as a di sabl ed student and request ed
nmedi ation to acconplish this action.* One day prior to the
schedul ed nedi ati on, Weber went to the Norwood Avenue School to
see Principal Laura Al banese. Al banese's secretary directed
Weber to a neeting room where she found Cal vano, Al banese, and
Sanuel 's teachers. Weber believed that this was an
| ndi vi dual i zed Education Plan neeting to which she had not been
invited, and that this action indicated that CPS did not intend
to provide a good faith hearing on her grievances. The next day
at the nedi ation, Weber offered to all ow Cranston to provide any
services that they felt were necessary if they would agree to
decl assify Sanuel as a disabled student. CPS refused.

After the nediation, Wber alleged that Principal

Al banese deni ed her access to Sanuel's records. She fil ed one

“l DEA requires that, "Any State educational agency or | ocal
educat i onal agency that receives assistance under this
subchapter shall ensure that procedures are established and
i npl emented to allow parties to disputes . . . to resolve such
di sputes through a nediation process which, at a m ninum shall
be avail abl e whenever a [due process] hearing is requested .

" 20 U.S.C. § 1415(e).
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conplaint with the Rhode Island Ofice of Equity and Access
regardi ng access to Sanuel's records, the refusal to term nate
Sanmuel ' s I ndividualized Education Plan, and CPS's |ack of good
faith; she also filed a second conplaint on behalf of her

daughter.®> The O fice of Equity and Access issued a witten

SThe Office of Equity and Access conplaint process is
provided for by the General Laws of Rhode Island 8§ 42-87-5(c)
and 8 16-39-1. Section 42-87-2 states that, "No otherw se
qualified person with a disability shall, solely by reason of
his or her disability, . . . be excluded from participation in
or denied the benefits of any program activity or service of,
or, by any person or entity regulated, by the state or having
received financial assistance from the state or wunder any
program or activity conducted by the state . . . ." The
statutory conplaint procedure does not refer to | DEA. The
inter-relationship between the O fice of Equity and Access
statutory conpl aint process and the CRP regul ati ons of the Board
of Regents is not entirely clear. Based on the materials
available to wus, it appears that the Board of Regents
regul ations only inplenment |IDEA, while the Office of Equity and
Access conpl aint procedure applies generally to the state's
anti-discrimnation | aw.

Rhode Island |aw provides that the state Departnent of
Education is "enpowered and directed to hear all conplaints
relating to violations of this chapter in the area of el enentary
and secondary education . . . in accordance with the process set
forth in chapter 39 of title 16." R 1. Gen. Laws 8 42-87-5(c).
Chapter 39 of title 16 specifies that the Conm ssioner of
El ementary and Secondary education will decide disputes arising
under any law relating to schools or education with no cost to
the parties involved. See id. 8§ 16-39-1. Deci sions of the
Comm ssioner my be appealed to the Board of Regents for
El ementary and Secondary education (the sanme body that
promul gates the regul ati ons effectuating the federal conplaint
resol ution procedure ("CRP")). See id. 8 16-39-3. Decisions of

the comm ssioner and the board becone final if judicial or
adm nistrative reviewis not sought within thirty days. See id.
§ 16-39-3.1. Final decisions are not subject to further

judicial or admnistrative review. See id.
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decision finding that CPS' s actions with regard to Sanuel
constituted prohibited retaliation.® CPS appealed. At the tine
that the parties’ filed their briefs before us, this appeal was
still pending.

In April 1995, Weber requested an independent
eval uati on of Sanmuel, who was now in third grade. The testing

reveal ed that Sanuel read at an eighth-grade |evel, spelled at

a seventh-grade level, and did arithnmetic at a third-grade
| evel . I n Septenmber 1995, Sanuel's parents placed himin a
private school. Subsequently, Weber requested that CPS
decl assify Sanuel. |In March 1996, CPS concl uded that Sanmuel was

not di sabl ed under | DEA.

6 In relevant part, the decision stated:

The expl anation of the denial to term nat]e]
: t he I ndividualized Education Plan of
Sanmuel Weber could be justified by focusing
on the use of appropriate special education

procedures . . . . However, . . . [t]he
School Departnent's decision that t he
student nust continue to receive special
education services, coupled wth the

conplainant's [Wber's] use of procedural
saf eguards and the [handwritten] note, when
it was found, its contents and the tim ng of
the conplainant's request to term nate the
| ndi vi dual i zed Education Plan, yields the
conclusion that the denial to term nate the
| ndi vi dual i zed Education Plan constituted a
prohi bited retaliation.
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In July 1996, Weber filed her conplaint in the district
court for the District of Rhode Island, including her Count IV
claimthat CPS retaliated agai nst her for enforcing her disabled
child' s rights under | DEA and Section 504 of the Rehabilitation
Act. The disposition of Count IV is the only issue on appeal.
The defendants chall enge Weber's standi ng under Section 504 to
pursue a claimof retaliation on her own behalf rather than on
behal f of her disabled son. |If Wber does have standing under
Section 504, the defendants argue that she still cannot prevail
because she failed to exhaust admnistrative renmedies as
required by |IDEA, which specifies that a party seeking relief
under the Rehabilitation Act nust exhaust the adm nistrative
remedies provided by IDEA if the relief sought in the
Rehabilitation Act claim is available under subchapter 11 of
| DEA. See 20 U.S.C. § 1415(1). Weber nmintains that she has
standing to bring her retaliation claimunder Section 504 of the
Rehabi litati on Act. She further argues that her suit is not
barred by the | DEA requirenment of exhaustion of adm nistrative
remedi es because she would not have standing to bring a
retaliation claimin her individual capacity pursuant to | DEA
and hence the relief she seeks under the Rehabilitation Act is

not avail able to her under subchapter 11 of |DEA.
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We review the grant of summary judgnment de novo, see

EECC v. Anmego, Inc., 110 F.3d 135, 141 (1st Cir. 1997), and draw

all reasonable inferences in favor of the nonnoving party, see

Chanpagne v. Servistar Corp., 138 F.3d 7, 8 (1st Cir. 1998).

1. A Parent’s Standing to Sue in Her Individual Capacity under
Section 504 of the Rehabilitation Act

Weber alleges that CPS violated Section 504 of the
Rehabilitation Act by responding to her conplaints relating to
Samuel 's education with a retaliatory policy to “put parent on

defensive” and to “shut her down,” restrictions on her access to
school records, and a threat to report her to the Rhode Island
Departnent of Children, Youth, and Famli es. Relying on the
| anguage of the statute, the defendants insist that Weber |acks
st andi ng under Section 504 of the Rehabilitation Act because she
is not a "qualified person with a disability" as defined by

Section 504.7 They argue that she cannot seek redress under

Section 504 for retaliation that has harnmed her rather than her

W& note that Weber neets easily the constitutional standing

requirenments of Article Il11: she alleges an actual injury, the
injury can fairly be traced to the chall enged conduct, and the
infjury can be redressed by the declaratory, injunctive, and

nonetary relief requested. See Valley Forge Christian Coll ege
v. Anericans United for Separation of Church & State, Inc., 454
U.S. 464, 472 (1982). In her conplaint, Wber seeks decl aratory
and injunctive relief and damages for each count of her
conpl ai nt.
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di sabl ed chil d. To assess this standing argunment, we nust
eval uate the interaction between Title VI of the Civil Rights

Act of 1964, the Rehabilitation Act, and the Departnent of

Education regul ations. The Rehabilitation Act prohibits
di scrim nation against the disabled. Section 504 of the
Rehabilitation Act mandates that, "No otherwise qualified
individual with a disability . . . shall, solely by reason of

her or his disability, be excluded fromthe participation in, be
deni ed the benefits of, or be subjected to discrimnation under
any program or activity receiving Federal financial assistance
! 29 U.S.C. 8§ 794(a). The Rehabilitation Act was

amended in 1978 to incorporate the "renedies, procedures, and
rights set forthintitle VI of the Civil Rights Act of 1964 [42
US CA 8 2000d et seq.]." 1Ld. 8 794a(2). The anti-retaliation
regul ati on adopted pursuant to Title VI of the Civil Rights Act
provi des as foll ows:

No recipi ent or ot her person shal

intimdate, t hreat en, coerce, or

di scri m nate agai nst any individual for the

purpose of interfering with any right or

privilege secured by Section 601 of [the

Civil Rights] Act or this part, or because

he has nmade a conplaint, testified,

assisted, or participated in any manner in

an investigation, proceeding or hearing
under this part.

-13-



34 C.F.R 8 100.7(e). This regulation also applies to any right
or privilege secured by the Rehabilitation Act. See id. 8§
104. 61.

This broadly protective anti-retaliation regulationis
firmy grounded in the enforcenment provisions of Title VI and
the Rehabilitation Act. Title VI extends its renedies to "any
person aggri eved" by violations of the Act. 42 U. S.C. § 2000d-2
(stating that "any person aggrieved . . . my obtain judicial
review of [any departnment or agency] action in accordance with
chapter 7 of Title 5."). The Rehabilitation Act extends its
remedi es to "any person aggrieved by any act or failure to act
by any recipient of Federal assistance . . . under section 794
of this title." 29 U S.C. §8 794a(a)(2). Courts have construed
the phrase "any person aggrieved® as an expression of
Congressional intent to accord standing to the fullest extent

permtted by the case and controversy provision of Article 111

See e.qg., Trafficante v. Metropolitan Life Ins. Co., 409 U.S.

205, 208 (1972) (holding that the term "aggrieved person” in 8
810(a) of the Fair Housing Act, which the Act defined to include
"[al]ny person who <clainms to have been injured by a
di scrim natory housing practice," denonstrated Congressional
intent to confer standing to the fullest extent permtted by

Article Ill); Hackett v. McGuire Bros., Inc., 445 F.2d 442, 446
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(3d Cir. 1971) (reaching the sanme conclusion regarding Title
VI1's | anguage of "a person claimng to be aggrieved [under the

Act]."); see also Gay v. Greyhound Lines, East, 545 F.2d 169,

176 (D.C. Cir. 1976) (sane). Consistent with the broad
construction of the statutory enforcenent |anguage of Title Vi
and the Rehabilitation Act, the anti-retaliation regulation

applies to any individual® who has been intimdated,
t hreatened, coerced, or discrim nated against “for the purpose
of interfering with [protected rights]” under Title VI of the
Civil Rights Act or the Rehabilitation Act. 34 C.F.R 8
100. 7(e); see id. 8 104.61 (incorporating the Title VI anti-
retaliation regulation into the Rehabilitation Act).

G ven the broad renedi al provisions of Title VI and the
Rehabilitation Act and the breadth of the anti-retaliation
regul ati on adopt ed pursuant to those laws, it is not surprising
that courts have accorded standing to non-disabl ed individuals

suing because of retaliation for attenpts to vindicate the

rights of a disabled person. In Hoyt v. St. Miry's

Rehabilitation Center, 711 F.2d 864, 865 (8th Cir. 1983), the
hospi tal shortened the plaintiff’'s visiting tinme with a patient
after she conpl ai ned about the patient’s care. The court stated
that the plaintiff, as the "next friend and daily visitor" of

t he di sabled patient, had standing under Section 504 to assert
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a claim of retaliation against her personally for conplaints
made on behalf of the patient. |1d. at 867 (but ruling against
the plaintiff's Section 504 claimfor insufficient evidence that
the retaliation was notivated by any conplaints relating to

di scrim nation agai nst the patient); see also Ross v. Allen, 515

F. Supp. 972, 976 (S.D.N. Y. 1981) (granting standing to a school
psychol ogi st who was di sni ssed after she conpl ained to the Board
of Education about the suspension of a deaf student for

behavi oral probl ens). In Whitehead v. School Board for

Hi ||l sborough County, 918 F. Supp. 1515, 1522 (M D. FlI. 1996),
t he court granted standing to the parents of a child wth
Down’s Syndrone who sought danmages under Section 504 for
retaliation against themin their capacity as parents, noting
that, "There is no limtation under [34 C.F.R 100.7(e)] that
retaliatory acts are only prohibited against the handi capped
i ndi vi dual on whose behalf the § 504 conplaint is being raised.”

But see Sanders v. Marquette Public Schs., 561 F. Supp. 1361,

1370 (WD. Mch. 1983)(allow ng standing for a disabled child,
but denying it to her father who sought recovery for enotional
di stress and the expense of alternative schooling).

Al t hough Congress could have limted the renedial
provi sions of the Rehabilitation Act to clains brought by or on

behal f of disabled individuals, it did not do so in apparent
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recognition of the fact that disabled individuals my need
assi stance in vindicating their rights fromindividual s who may
have their own claim to relief under the Act. The anti -
retaliation regulation set forth in 34 C.F.R 8§ 100.7(e) is
consistent with this recognition. It is a practical reality
that recipients of federal funds sonetinmes respond to conplaints
about their treatnent of a disabled child by retaliating agai nst
t he di sabled child, the initiator of the conplaint (who is often
a parent), or both. W hold, therefore, that Wber has standing
to pursue her retaliation claimunder Section 504. W now turn
to the question of whether Weber nmust exhaust the adm nistrative
remedi es provided by subchapter 11 of |DEA before filing a
Section 504 retaliation claim in her individual capacity in
federal court.8

I11. |DEA Requirenent of Exhaustion of Adm nistrative Renedies

8Weber brought her Count 1V claimunder Section 504 of the
Rehabilitation Act and 8 1983. CQur analysis has focused on the
Section 504 claimbecause that was the focus of Weber's appeal.
Wt hout addressing the nmerits of her 8 1983 claim which she
describes as a claimintended "to enforce the anti-retaliation
provi sion of IDEA, " we note that any such claimwll also be
subj ect to the | DEA requirenment of exhaustion of adm nistrative
renedies as a claim "seeking relief that is available under
[IDEA]" if Weber has standing to bring her retaliation claim
under | DEA. 20 U.S.C. 8 1415 (Il); N.B. v. Alachua County Sch.
Bd., 84 F.3d 1376, 1379 (11th Cir. 1996); Ms. W v. Tirozzi
832 F.2d 748, 756 (2d Cir. 1987).
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The statutory provisions of subchapter Il of |IDEA are
attentive to the details of admnistrative process. Section
1415(b)(6) requires states to provide the "opportunity to
present conplaints with respect to any matter relating to the
identification, evaluation, or educational placenent of the
[di sabled] child . . . ." The | DEA due process hearing
provision, 20 U S.C. 8§ 1415(f)(1), mandates that parents who
have fil ed a conpl ai nt under | DEA "shall have an opportunity for
an inpartial due process hearing . . . conducted by the State
educati onal agency or by the local educational agency, as
determ ned by State |aw or by the State educational agency." A
party to an | DEA due process hearing has the right to present
evidence, and to confront, cross-examne, and conpel the
attendance of w tnesses; the right to be acconpanied and
advi sed by counsel and by individuals with special know edge or
training with respect to the problenms of <children wth
disabilities; the right to a witten, or at the option of the
parents, electronic verbatim record of such hearing; and the
right to a witten or, at the option of the parents, electronic
findings of fact and decisions. See id. 8 1415(h). The hearing
of ficer may not be an enpl oyee of the state or | ocal educati onal
agency involved in the care or education of the disabled child.

See id. § 1415(f)(3).
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| DEA requires recourse to this due process heari ng when
plaintiffs seek relief available under subchapter Il of |DEA
even if the suit is brought pursuant to a different statute. See

id. Section 1415(1) reads:

Nothing in this chapter shall be construed
torestrict or limt the rights, procedures,
and remedi es avail abl e under t he
Constitution, t he Ameri cans wi th
Disabilities Act of 1990, title V of the
Rehabilitation Act of 1973, or other Federal
statutes protecting the rights of children
and youth with disabilities, except that
before the filing of a civil action under
such |aws seeking relief that is avail able
under this subchapter, the procedures under
subsections (f) and (g) of this section
shall be exhausted to the same extent as
would be required had the action been
brought under this subchapter.?®

Weber argues that she does not have to neet the | DEA exhaustion
requi renent because, as a parent, she does not have standing to

file her own retaliation clai munder | DEA, and hence the relief

%Congr ess anended the EHA (the predecessor statute to | DEA)
in response to the Supreme Court's decision in Smth v.
Robi nson, 468 U.S. 992, 1012-13 (1984), holding that when EHA,
section 504, and Equal Protection clains overlap, the EHA was
the exclusive nmeans for securing the provision of a free
appropriate education. Congress added 8§ 1415(1) to "reaffirm
in light of [Smith], the viability of section 504, 42 U S.C
1983, and other statutes as separate vehicles for ensuring the
ri ghts of handi capped children.” H. R. Rep. No. 99-296, 99th
Cong., 1st Sess. 4 (1985)(quoted in WB. v. Matula, 67 F.3d 484,
494 (3d Cir. 1995)).
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she seeks with her Section 504 claimis not available to her
under I DEA. We reject her standing argunent.

Unlike the Rehabilitation Act, |IDEA |acks a broad
enf or cenent provision granting standing to "any person
aggrieved" by violations of the Act, or an inplenenting
regulation that protects any individual who has been
intimdated, threatened, coerced or discrimnated against
because she made a conplaint wunder the Act. The issue
confronting us, therefore, is whether there is a basis in the
| anguage and statutory framework of |DEA for Wber to file a
retaliation claimin her individual capacity. W first look to
t he basic principles of standing to determ ne whether Weber may
file such a retaliation claimunder | DEA.

St andi ng doctrine enconpasses both constitutional and
prudential requirenments.'® The constitutional standing rules

ensure the existence of a concrete "case or controversy" as

1°There is sonme confusion as to how far ordinary standing

principles apply to adm nistrative proceedings. See, e.q..
Envirocare of Utah, Inc. v. Nuclear Regulatory Conmin, 194 F.3d
72, 74 (D.C. Cir. 1999)(Agencies . . . are not constrained by
Article 111 of the Constitution; nor are they governed by

judially-created standing doctrines restricting access to the
federal courts. The criteria for establishing 'adm nistrative
standing' therefore may perm ssibly be |ess demandi ng than the
criteria for 'judicial standing.'"). Since no one has argued
t hat adm ni strative proceedi ngs under | DEA are subject to rules
different than those that apply to courts, we put this
possibility aside in the present case.
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required by Article Ill: "[AJt an irreducible mninmum Art. 11

requires the party who invokes the court's authority to show
t hat he personally has suffered sonme actual or threatened injury
as a result of the putatively illegal conduct of the defendant,
and that the injury fairly can be traced to the chall enged
action and is likely to be redressed by a favorable decision."

Valley Forge Christian Colleqge v. Anericans United for

Separation of Church & State, | nc., 454 U. S. 464, 472

(1982) (i nternal quotation marks and citations omtted). Wber
nmeets these constitutional requirenments: the alleged retaliation
resulted in "injury in fact" which can be redressed t hrough the
decl aratory, injunctive, and nonetary relief requested by Wber
for all counts of her conplaint.

In addition to the constitutional requirenents, the
standi ng i nquiry enconpasses prudenti al consi derations ai ned at
preventing courts from adjudi cating "questions of broad soci al
i nport where no individual rights would be vindicated." Phillips

Petrol eum Co. v. Shutts, 472 U. S. 797, 804 (1985). To neet the

prudential requirenments, the plaintiff's challenge nust rest on
her own |egal rights and interests, not the rights of third

parties, see Warth v. Seldin, 422 U. S. 490, 499 (1975), and the

harm asserted cannot be a "generalized grievance" shared in

equal neasure by all or a large class of citizens, id. The
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claim nmust also fall wthin "the zone of interests to be
protected or regulated by the statute or constitutional

guarantee in question," Association of Data Processing Serv.

Og., Inc. v. Canp, 397 U.S. 150, 153 (1970). The zone of

interests test does not require "an indication of Congressional
pur pose to benefit the woul d-be plaintiff;" instead, the "proper
inquiry is sinply whether the interest sought to be protected by
the conplainant is arguably within the zone of interests to be

protected . . . by the statute.” National Credit Union Admn n.

v. First Nat'l Bank & Trust Co., 522 U S. 479, 492 (1998)
(internal quotation marks and citations omtted) (alteration and
enphasis in original). Only this last elenent, the zone of
interests, is at issue in this case. As noted, we
review the | anguage and structure of |IDEA to determ ne whet her
Weber's retaliation claim falls within the zone of interests
protected by IDEA. That review reveals the central role played
by parents in assuring that their disabled child receives a
"free appropriate public education,” 20 U.S.C. § 1400(d)(1)(A).
The |IDEA statement of purposes explicitly recognizes the
statute's m ssion "to ensure that the rights of children with

di sabilities and parents of such children are protected." 1d. 8

1400(d) (1) (B) (enphasi s added). The centerpiece of IDEA is the

| ndi vi dual i zed Education Plan, which describes the disabled
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child's academ ¢ goals and special education services. The
statute establishes an elaborate mechanism for parenta
i nvol venent by designating parents as part of the Individualized
Education Plan team see id. 8 1414(d)(1)(B)(i), requiring
revision of the EP to address i nformati on provi ded either by or
to parents regarding the child' s educati onal needs and servi ces,
see id. § 1414(d)(4) (A (ii)(I11), and mandating that parents
must be "menbers of any group that makes decisions on the
educational placenent of their child," id. § 1414(f). I n
addition to extensive procedures for parental involvenment in the
| ndi vi dual i zed Education Plan, |DEA also ensures the centra
role of parents by requiring parental consent to educational
eval uations, see id. 8 1414(a)(1)(c)(i) & (c)(3), assigning a
surrogate parent to "protect the rights of the child" when the
child's parents are not known or cannot be |ocated, see 20
US C § 1415(b)(2), and mandating "an opportunity for the
parents of a child with a disability to examne all records
relating to such child,” id. 8 1415(b)(1). |IDEA also authorizes
the Secretary of Education to nmake grants to support "parent
training and information centers” to help parents understand
their <child' s disability, participate 1in decision-mking
processes and the developnent of individualized education

prograns, and utilize |IDEA's procedural safeguards. See id. 8§
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1482. In sum Wber's claimeasily neets the "arguably within
the zone of interests" standard, and she would have standing
under IDEA to bring her retaliation conplaint.

Furthernore, the | DEA conpl ai nt provi sionin subchapter
Il affords the "opportunity to present conplaints with respect

to any matter relating to the identification, evaluation, or

educati onal placenent of the child, or the provision of a free
appropriate public education to such child." See id. 8
1415(b) (6) (enphasis added). Wber's claimof retaliation is
literally "related" to the "identification, evaluation, or
educati onal placenent of [her] child,"” and to her efforts to
gain for him "the provision of a free appropriate public
education."” As Weber has conpletely failed to explain to us why
she does not therefore have relief that is available through an
| DEA due process hearing that nust be exhausted, 20 U.S.C 8§
1445(k), (1), we conclude that Wber had to invoke the due
process hearing procedures of | DEA before filing her retaliation
claim in federal court pursuant to Section 504 of the
Rehabilitation Act and 42 U S.C. § 1983. 1

We are tenpted to leave it at that. For the sake of

clarity and conpl eteness, however, we note that the relief

110nce the state due process procedures were conpleted,
Weber coul d have included in her array of federal clains a cause
of action under IDEA itself. See 20 U.S.C. § 1415(i)(2)(A).
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avai |l abl e question m ght be a close one if Wber had presented
any argunents on it. That is so because there are exceptions to
the |DEA exhaustion requirement based on the concept of
futility. A plaintiff does not have to exhaust adm nistrative
remedies if she can show that the agency's adoption of an
unl awful general policy or practice would nake resort to the
agency futile, or that the adm nistrative renedi es afforded by
subchapter |1 of |DEA are inadequate given the relief sought.??

See Christopher W v. Portsmputh Sch. Comrm, 877 F.2d 1089, 1094

(1st Cir. 1989). This latter formof futility overlaps with the
“relief available" |anguage of 8§ 1415(1) in the sense that
relief is not available within the meaning of 8 1415(1) if the
due process hearing provided by subchapter Il of |DEA does not
provide relief that addresses the claim of the conplainant.
This conclusion follows from the logic of the exhaustion

requi rement set forth in 8 1415(1). It would nmake no sense to

require, in the language of 8§ 1415(1), a party with a claim

12The legislative history indicates a particular concern
with futility. Senator WIliams, the principal author of the
Educati on of the Handi capped Act, the predecessor statute to
| DEA, stated that "exhaustion of the adm nistrative procedures
established under this part should not be required for any

i ndi vi dual conplainant filing a judicial action in cases where
such exhaustion would be futile either as a |legal or practical
matter." 121 Cong. Rec. 37416 (1975)(quoted in Christopher W,

877 F.2d at 1094).
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“under the Constitution, the Americans with Disabilities Act of
1990, title V of the Rehabilitation Act of 1973, or other
Federal statutes protecting the rights of children and youth
with disabilities” to first participate in an | DEA due process
hearing if the relief avail able through such a hearing woul d not
address the claimof the party.

The district court found that Weber did not neet any
of the futility exceptions to the exhaustion requirement. On
appeal, Weber does not challenge this conclusion despite the
fact that the regul ations regardi ng due process hearings under
| DEA do not appear to read "rel ated" broadly. | nstead, they
seemto provide for due process hearings that directly chall enge
proposal s or decisions about the child' s educational situation.
See 34 C.F.R 88 300.503, 300.507; R I. Code R 08 010 002-47
(prior notice), -50 (lnpartial due process hearing). In the
face of these provisions, a hearing officer mght refuse to

consider a claimof retaliation |ike Wber's. Cf. Rockbridge

County Public Schools, EHLR 401: 248 (1987) (state review of

hearing officer's decision holding that conpl ai nts about parent
access to records and ot her procedural violations were outside
the hearing officer's jurisdiction under Virginia regul ations).

The difficult issue in this case is not who has standing to
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bring a conplaint (the only issue that Weber raises), but rather
what is the scope of the hearing provided.

Weber does not point to these regulations (or anything
else) to establish that the relief she seeks is not avail able
because the regulations limt the scope of the due process
hearing provided by |IDEA. Nor does she argue that pursuing a
due process hearing woul d be unduly burdensone due to the school
district's purportedly retaliatory tactics. Cf. Honig v. Doe,
484 U.S. 305, 326-27 (1988) (burden of denpbnstrating exception
from exhaustion requirenent on party seeking to avoid

requi rement); Christopher W v. Portsnouth Sch. Comm , 877 F.2d

1089, 1095 (1st Cir. 1989) (exceptions to exhaustion requirenent
i nclude cases in which further agency proceedi ngs may be futil e,
and in which exhaustion will work severe harmupon a litigant).

We refuse to construct these argunents for her, see e.g..

Massachusetts School of Law at Andover v. Anerican Bar Ass'n

142 F.3d 26, 43 (1st Cir. 1998), and take no position on their

merits. 13

BWeber also failed to raise the argunent on appeal that a
due process hearing was futile, or that exhaustion was not
required by the terms of 8 1415(1), because she could not
recover nonetary damages through such a proceedi ng, despite a
demand in her conplaint for conpensatory and punitive damages
and an assertion in her conplaint that she could not recover
such danmages through a due process hearing. The Third Circuit
has held that "in a § 1983 action to enforce |DEA, .
conpensat ory damges are available to renedy |DEA violations,"
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In light of the argunments made, therefore, we nust
conclude that Weber had to conmply wth the exhaustion
requi renment of 8§ 1415(1). Anticipating the possibility of this
ruling, Weber suggests that she conmplied with this requirenment
t hrough the nunmerous adm nistrative conplaints that she fil ed.
This argunent fails. Although Weber filed three CRP conpl aints
with the Rhode Island Departnment of Elenmentary and Secondary
Education, two conplaints with the O fice of Equity and Access,
and participated in a medi ati on on t he I ssue of
decl assification, she never initiated the due process hearing

described in IDEA. |IDEA' s mandate is explicit: plaintiffs nmust

but "IDEA itself makes no nmention of such relief. Hence by its
plain terms 8§ 1415(f) does not require exhaustion where the
relief sought is unavailable in an adm nistrative proceeding."”
WB. v. Matula, 67 F.3d 484, 494, 496 (3d Cir. 1995). The Ninth
Circuit held that a plaintiff seeking only nonetary damages for
violations of the Rehabilitation Act, the Americans wth
Di sabilities Act, and 42 U . S.C. § 1983 did not have to conply
with the exhaustion of admnistrative renmedies requirenent of
| DEA because "under the |DEA, nonetary danmages are not
avai l abl e, so exhaustion is not required.” Wtte v. Clark
County Sch. Dist., 197 F.3d 1271, 1275 (9th Cir. 1999). In
Charlie F. v. Board of Educ. Of Skokie Sch. Dist. 68, 98 F.3d
989, 991 (7th Cir. 1996), the Seventh Circuit concluded "t hat
damages are not 'relief that is available under' the |IDEA, " but
nevert hel ess required exhaustion where plaintiff sought only

nonetary damages. The court held that "what relief s
"avail abl e’ does not necessarily depend on what the aggrieved
party wants." 1d. at 991. W do not have to decide whether

danages are available for a violation of |IDEA, and the
rel ati onship of that determ nati on to the exhausti on requirenent
of | DEA, because Weber never raised this exhaustion issue on
appeal .
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exhaust | DEA' s inpartial due process hearing procedures in order
to bring a civil action under subchapter Il of |IDEA or any "such
law[] seeking relief that is also avail abl e" under subchapter |
of IDEA. 20 U.S.C. § 1415(1).

The case law confirms that state and federal
conpl ai nt procedures other than the | DEA due process hearing do
not suffice for exhaustion purposes. Even the CRP procedures

(formerly known as EDGAR), which inplement |DEA, are "not an
adequate alternative to exhausting adm ni strative renmedi es under

| DEA." Association for Community Living in Colo. v. Roner, 992

F.2d 1040, 1043-44 (10th Cir. 1993)(analyzing the EDGAR

provi sions); Megan v. lndependent Sch. Dist., 57 F. Supp. 2d

776, 790 (D. M nn. 1999)(reaching the sanme conclusion after the
amendnents that converted EDGAR into the CRP inplenenting

regul ati ons of IDEA).* In Christopher W v. Portsmouth School

Commttee, 877 F.2d 1089, 1099 (1st Cir. 1989), we held that a

plaintiff who had failed to pursue a due process hearing but had

“The rationale for the strict exhaustion requirenent has
been variously explained. In Christopher W v. Portsnouth
School Committee, 877 F.2d 1089, 1094 (1st Cir. 1989), we
expl ai ned that exhaustion "enables the agency to develop a
factual record, to apply its expertise to the problem to
exercise its discretion, and to correct its own m stakes, and is
credited with pronmoting accuracy, efficiency, agency autonony,
and judicial econony."
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filed an EDGAR conplaint had not satisfactorily exhausted
adm ni strative renedies.

Therefore, based on the statutory |anguage and case
precedent, we conclude that Weber's conplaints pursuant to the
federal CRP and the Rhode Island conplaint procedure did not
fulfill the |DEA exhaustion requirenent. The district court
properly granted summary judgnent to defendants on Count 1|V of
Weber's conmplaint, and we affirm wi thout prejudice as to any
future action Weber m ght bring after satisfying the exhaustion
requirenment.

Affirned. Each party shall bear its own costs.
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