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BOUDIN, Circuit Judge. Roxse Homes housing project is

a 364-unit housing developnent for |low to nopderate-incone
tenants i n Boston, Massachusetts. The project was built in 1969
subject to a nortgage insured by the Departnent of Housing and
Ur ban Devel opment ("HUD'); and it was owned and operated by a

non-profit corporation, Roxse Hones, Inc. ("Roxse Hones"), until

HUD t ook over the project in 1992. Janes E. Cofield, Jr., was
t he chairman of the board of Roxse Honmes from 1971 until 1992
and Henry F. Owens, |11, was an attorney who represented Roxse

Hones in various matters starting in the early 1970s.

I n securing HUD i nsurance for the nortgage, Roxse Homes
signed a regulatory agreenent wth HUD inposing various
restrictions on the conpany. Pertinently, the agreenent
provi ded t hat

I Assets of the project may be used only for

reasonabl e operating expenses and
necessary repairs of the project;

Al'l rents and recei pts of the project nust
be deposited in project accounts; and

Docunments, records, and other related
papers of the project nust be mintained
in a reasonable condition for proper
audi t .



From the outset Roxse Hones was unable to nmake any
princi pal payments on the nortgage, and in 1975 HUD paid the
nortgagee $9.5 mllion and took over the nortgage. |In Decenber
1992, HUD secured a court order to replace the managenent of the
project (and HUD | ater foreclosed on the property). Doubtless
prompted by this debacle, governnment investigators exam ned the
records and transacti ons of Roxse Hones and ultimtely uncovered
the two transactions that pronpted this litigation.

First, in July and August 1991, Owens received on
behal f of Roxse Honmes paynment of $145,000 in settlenment of the
project's | egal clainms agai nst contractors for defective roofing
work. Owmens first deposited the funds in the Onens & Associ at es
client trust account, and then Onens wote a check on the trust
account for $50, 000 payable to the Omens & Associ ates operating
account, with the words "Roxse Retainer"” witten on the meno
line. After audit, the governnment took the position that Owmens
had previously been paid in full by Roxse Homes for all of his
work on the roofing case and that the $50,000 was not a
justified expenditure.

Second, the governnent's audit revealed that in June
1991, Roxse Homes had paid Omens's firm $13,870.50 out of
project funds for |egal services on four specific matters. HUD

concl uded t hat these anmpbunts, which the project admttedly paid,
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were for legal services that benefitted others but not the
project. For exanple, $2,705 was spent on litigation involving
t he Roxse Honmes Limted Partnership and $1,582.50 was spent in
opposi ng subpoenas i ssued by HUD.

HUD, and ultinmately the U S. Attorney's office, made
demands on Cofield and Onmens for adequate expl anations and/or
for the return of the disputed anmounts ($50, 000 and $13, 870. 50).
More than two years passed with repeated requests by the
governnment, followed by what it regarded as inadequate or
i nconsi stent explanations by Cofield and Owens. In Cctober
1995, the United States filed this suit against Cofield, Owens,
Owens & Associ ates, and Roxse Hones to recover $63,870.50 plus
i nterest, double danmages, and costs including attorney's fees.
12 U.S.C. 8 1715z-4a (1994).' Throughout, we cite and quote the
statute as it is listed without amendnents made in 1997 which,
in any event, do not bear on this case.

This statutory provision enpowers the Attorney Gener al
to sue in the district court "to recover any assets or incone

used by any person in violation of . . . a regulatory agreement”

1'n addition to its statutory claim the United States nmade
claims of conversion, breach of fiduciary duty and unjust
enri chment agai nst the defendants. The district court did not
pass on the nerits of these conmmon |aw claims, treating them as
superseded by the judgnent in favor of the governnent on the
statutory claim
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covering a HUD- i nsured nortgage or "any applicable regulation.”
12 U.S.C. 8§ 1715z-4a(1). The statute further provides:

For purposes of this section, a use of

assets or income in violation of the
regul atory agreenment or any applicable
regul ati on shall include any use for which

t he docunentation in the books and accounts

does not establish that the use was made for

a reasonabl e operati ng expense or necessary

repair of the project and has not been

mai nt ai ned in accordance with t he

requirements of the Secretary and in

reasonabl e condition for proper audit.
ld. 8§ 1715z-4a(a)(1).

The district court conducted a bench trial on the
statutory claimand decided it in a menorandum and order dated
Novenber 20, 1998. As to the $50,000 paynent, the court found
that it was not a paynent for previously unpaid work in the
roofing litigation, that no such unpai d work had been docunented
by Cofield or Owens, and that the paynment was at best an
i mperm ssible "retainer" for unspecified work which was
reflected in the project's records in a reasonable condition for
a proper audit. The court also found that the $13,870.50 paid
by Roxse Hones to Owens & Associ ates out of project funds were
not reasonabl e operating expenses of the project; further detail

as to the four transactions 1is unnecessary because the

def endants do not now contest this finding.



Accordingly, the court entered judgnent against all
def endants for the total amount of $63,870.50 plus $56,180.49 in
pre-judgnment interest. The court rejected the governnent's
request for doubl e danages and attorney's fees: the court noted
Cofield s unconpensated years of service to the project and
Onens's past recovery in litigation of large sums for the
benefit of the project, the absence of fraud charges, and the
governnment's refusal shortly before trial to accept a settl enment
offer fromthe defendants for $63,000. Owens and Cofield have
appealed to this court, and the United States has cross-
appeal ed.

Onvens meakes only a single argunent in his brief,
al t hough he joins by cross-reference in each of the argunents
made by Cofield. Owens's position is that he does not fit into
t he category of persons who may be sued under section 1715z-4a.
The statute, as already noted, provides that suit can be brought
"to recover any assets or inconme used by any person" in
violation of a regul atory agreenent or an applicable regul ati on;
and for nortgages |like that covering the Roxse housing project,
the statute provides:

[TIThe term "any person” shall nean any

person or entity which owns a project

; any beneficial owner under any business or

trust; any officer, director, or partner of
an entity owning the project; and any heir,
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assi gnee, successor in interest, or agent of
any owner.

12 U.S.C. 8§ 1715z-4a(a)(2) (enphasis added).

Onens concedes that he was the attorney for the project
in various matters, and therefore its "agent” in a conventional
sense. See Kay v. Ehrler, 499 U S. 432, 435-36 & n.6 (1991).
But Owens says that, in context and under the canon ejusdem
generis, the term "agent" in this statute is best read as
referring to a "managi ng agent,"” that is to say, soneone who has
general responsibility for managi ng a project; and Cofield urges
that the penal character of the statute (notably, provision for
doubl e danages) supports a restrictive reading.

While the term"agent” could in context be limted to
managi ng agents, the statute is not so restricted by its terns,
and it is easy to think of situations in which agents wth
narrow responsibility could wongfully appropriate project
funds. | mgine, for exanple, a purchasi ng agent who i s supposed
to acquire supplies for a project but pockets nost of the funds
for hinself. Recovery in such a case seens as easily justified
as in the case of an officer or director who takes project
property and is perhaps nore easily justified than the suit
agai nst an owner or director who gai ned nothing but was sinply

careless in failing to prevent the theft.



Here, the expenditures that the district court found
to be inproper were paynents to Owens or his law firm by the
project, so Owmens's agency responsibilities are clearly
i mpl i cat ed. In somewhat simlar circunstances, this court
treated an attorney as the "agent" of a bank under 18 U. S.C. §

656. United States v. Doane, 975 F.2d 8, 12 (1st Cir. 1992).

Of course, there nust be sonme |limts based on fault and
causation on the notion of agent Iliability--surely, the
pur chasi ng agent cannot be held |iable, although an agent of the
project, if unbeknownst to himan officer wal ks off with project
rents--but these concerns are not urged on this appeal.

We turn now to Cofield s argunments which he presents
pro se. His first argument is a charge that this suit reflects
del i berate racial discrimnation on the part of the governnent.
Poi nting out that both he and Owens are bl ack, he says that the
government woul d not, and has not in the past, asserted simlar
clai ms agai nst white directors or agents. According to Cofield,
the present suit is selective enforcement in violation of the
Equal Protection Clause, Yick W v. Hopkins, 118 U S. 356
(1886), as incorporated in the Fifth Amendnent.

In the district court, Cofield asserted a counterclaim
against HUD for unlawful discrimnation based on selective

enf orcenent . The governnent says that the counterclaim was
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barred by sovereign imunity (it was dism ssed by the district
court) and that Cofield never properly asserted discrimnation
as a "defense" to the governnent's statutory claim This may
ask a good deal of a pro se defendant, Haines v. Kerner, 404

U.S. 519, 520-21 (1972) (per curiam; Prou v. United States, 199

F.3d 37, 42 (1st Cir. 1999). 1In any event, the court permtted
Cofield to offer evidence on the issue at trial and rejected it
on the merits, so we treat the claimas preserved.

On the nmerits, the district court found that the
al l eged discrepancies in treatment clainmed by Cofield were
expl ai ned by other factors: in particular, as to the $50, 000,
that no other law firm had been paid w thout submtting a bill
evi dencing the services in question. Cofield has not shown this
finding to be clearly erroneous. As for the $13,870.50,
Cofield' s brief contains only general assertions of discrepant
treat ment and undevel oped references to transcript and docunment
exhibits fromwhich we cannot construct a coherent argunent; on
the contrary, sonme of the referenced material helps the
gover nment .

It does appear fromthe transcript that the gover nment
acknow edged at trial that at |east one other law firm which
worked for the project for approximately 20 years, also billed

the project for ineligible expenses and yet was never sued for
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recovery of that noney. However, the governnent expl ained that
t he amount of ineligible expenses was | ess than for those billed
by Omens and, again, that the other firmwas not paid any noney
wi t hout submtting a bill. Mreover, the governnment submtted
evidence at trial that in the bankruptcy court it did oppose fee
applications by at least two other law firms. In sum Cofield
has failed to make even a prima facie showing of selective

prosecution. See United States v. Gaham 146 F.3d 6, 9 (1st

Cir. 1998).

Cofield s second argunment concerns the district court's
ruling that the $50,000 was not adequately documented in the
project records. The crux of the argunent is Cofield s claim
that "[i]t is inplicit in the statute that HUD has to nake a
request on the project owner for such books, records, and other
documents [and] Roxse had no opportunity to make such books,
records and ot her docunents avail able for audit when it was not
asked." Cofield s argunent m ght have sonme nerit if he meant
that the books and records were properly maintained, and did
properly docunment the $50, 000, but were not found because HUD
did not ask for them

The district court found that in fact "the books and
records of Roxse Homes do not reflect that Owens & Associ ates

was owed $50,000"; and nothing in Cofield s brief shows this
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finding to be clear error. Cunpiano v. Banco Santander Puerto

Rico, 902 F.2d 148, 152 (1st Cir. 1990). While a set of project
m nutes contains a sunmary reference by Cofield to the supposed
$50, 000 debt for past services, there is no bill fromthe |aw
firmand apparently no docunentation in the books and records of
the services allegedly performed. As for the suggestion that a
pre-audit request should have been namde, it appears that the
government repeatedly sought docunmentation but never got it.?
Cofield' s last argunent is that the district court
erred in finding that Onens had already been paid in full for
his work on the roofing case before he obtained the $50, 000.
The district court traced in detail the chronology of bills and
payments relating to the roofing case, and it found that all of
Onens's bills on that case had been paid. Further, an earlier
affidavit by Cofield said that the $50,000 was a retainer, as
did Omens' s check nmeno. Finally, there was no credi bl e evi dence
from Omens that any specific piece of unconpensated work had

been done on the roofing case.

2Since there is no indication that Ovens was responsi bl e for
t he project books and records, Owens's liability for the $50, 000
rests nore securely on the district court's finding that he had
al ready been conpensated for his work on the litigation. As for
the $13,870.50, the district court did not rest on a |ack of
records but rather on the conclusion that Cofield approved, and
Onens received, paynent for inappropriate expenditures.
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Cofield says that the district court conceded that
there was "a | ot of evidence" that Omens provided | egal services
for his $50,000 paynent; but the only evidence specifically
menti oned by the court was the m nutes that summarily nentioned
the supposed $50,000 debt and a nenorandum by Cofield
prelimnary to the neeting--neither of which gave any detail as
to services. In sum the district court provided a plausible
expl anation for its conclusion, and again Omens has not shown
that the finding was clear error.

This discussion disposes of Owmens's and Cofield' s
direct chall enges of the judgnment entered agai nst them but that
does not end the matter. Section 1715z-4a(c) provides that:

In any judgnment favorable to the United

States entered under this section [section

1715z-4a], the Attorney General nmay recover

doubl e the value of the assets and i ncone of

the project that the court determnes to

have been used in violation of t he

regul atory agreenent or any applicable

regul ation, plus all costs relating to the

acti on, i ncluding but not limted to

reasonabl e attorney and auditing fees.

The governnent has cross-appealed from the district court's
refusal to grant it doubl e damages or attorney's fees.

Starting with attorney's fees, the statutory | anguage
is not very informative: it does not say that attorney's fees

"must" or "shall" be awarded but, contrariw se, it does not nake
an award of attorney's fees explicitly subject to the court's
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di scretion. Conpare 42 U.S.C. A 8 1988(b) (Supp. 2000) ("the
court, in its discretion, may allow the prevailing party .
a reasonable attorney's fee as part of the costs"). Nor is
there any pertinent |legislative history or «circuit court
precedent that helps us in glossing section 1715z-4a(c) as
applied to attorney's fees.

However, the Supreme Court has interpreted the | anguage
of section 1988 to require attorney's fees "save for rare cases
in which 'special circunmstances' would render an award unjust."

Stanton v. Southern Berkshire Reg'l Sch. Dist., 197 F.3d 574,

576 (1st Cir. 1999). The wording of section 1715z-4a(c) is even
nore favorable to recovery of attorney's fees than the | anguage
of section 1988(b). Although nmany of the statutes to which the
special circunstances test has been applied are civil rights
statutes, the courts have applied the test in other contexts as

well. 1 Derfner & Wil f, Court Awarded Attorney Fees 8 10.02, at

10-11 n. 10 (1999). The key deci sions are Blanchard v. Bergeron,

489 U. S. 87, 89 n.1 (1989), Hensley v. Eckerhart, 461 U S. 424,

429 (1983), and Newman v. Piggie Park Enterprises, lInc., 390
U S. 400, 402 (1968).

The Suprenme Court's rationale for the special
circunstances test is that Congress meant to encourage such

| awsuits, because of their public purpose. See generally Piggie
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Park, 390 U. S. at 401-03. It is simlarly clear, from the
| egislative history of the anendnent to section 1715z-4a
provi di ng for doubl e damages and attorney's fees, that Congress
meant to encourage nore enforcenent by federal authorities, H R

Rep. No. 100-122(1), at 66 (1987), reprinted in 1987

US CC AN 3317, 3382. And incentives aside, in all cases the
award of attorney's fees tends nore conpletely to make the
injured party whol e.

Accordingly, we think that the "special circumstances”
test is the proper standard in this case. It effectively
creates a strong presunption in favor of awarding attorney's

fees. See Posada v. Lanb Cty., Texas, 716 F.2d 1066, 1075 (5th

Cir. 1983). The burden is on the defendant to show t hat unusual
conditions would make an award unjust or inappropriate. See

Herrington v. County of Sonoma, 883 F.2d 739, 744 (9th Cir.

1989). Here, in explaining its denial of attorney's fees, the
district court said only this:

Before trial began, the defendants offered
to settle this case for $63,000, the stated

anount in the governnent's Conplaint.
Rat her t han accept this of fer, t he
government enbarked on a nine-day trial to
recover the interest on the nopney. No

private litigant would spend nine days in
trial solely to recover interest. The Court
sees no reason to reward such tactics, which
are only possi bl e because of t he
governnment's unlimted resources.
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W do not think that the governnment's refusal to
settle, standing alone, constitutes "special circunstances."”

See Coutin v. Young & Rubicam Puerto Rico, 124 F.3d 331, 341

(st Cir. 1997). There was not hi ng whatever unreasonable or
unfair in the government's decision to reject the defendants
of fer, which was made only on the eve of trial and after the
governnment had invested in trial preparation. Since the
def endants' offer did not include pre-judgnent interest or
doubl e damages, the defendants were belatedly offering to settle
for only about one-third of what the government m ght hope to
col l ect.

The district court's denial of double danmages raises
a different set of issues. Again, the statute does not say that
doubl e damages must or shall be provided. Conpare 15 U.S.C. 8§
15a ("[T]he United States . . . shall recover threefold the
damages by it sustained and the cost of the suit."). Further
doubl e damages are not required to make a plaintiff whole nor
where the government can collect its full costs including
attorney's fees, are double damages likely to be a critica
incentive for bringing suit. Rather, as the | egislative history
confirms, the double damages provision was adopted sinply to
provi de a greater "deterrent” to violations. H R Rep. No. 100-

122(1), at 66 (1987), reprinted in 1987 U.S.C.C. A N. 3317, 3382.
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The violations that give rise to liability under

section 1715z-4a are broadly defined, and perhaps ill-defined,
by <cross-reference to a "regulatory agreement” or "any
applicable regulation.”™ If the present Roxse Hones agreenent is
typical, such agreements include phrases |ike "reasonable

operating expenses" and books and records kept in "reasonabl e
condition for proper audit,” which give rise to further
uncertainty in their application to particular circunmstances.
An added problemis the lack of clarity in the statute as to
what | evel of scienter, if any, is required for a violation and
what causal connection nmust be shown between the violation and
any cl ai med | oss.

These concerns encourage us to |leave to the inforned
judgnment of the district court the decision whether the award of
double damages is just in the particular circunmstances.
| magi ne, for exanple, that Omens had in fact perfornmed services
and properly billed for the $50,000, but in a retrospective
eval uation the paynment was found by a close margin to be an
"unr easonabl e" operating expense of the project; or suppose that
payment of a plausible bill was authorized by Cofield in good
faith but the docunentation was Jlater found not quite
sufficient. Recovery of |loss and costs is one thing; a double

danmages penalty is quite another.
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Doubl e damages for the government on a deterrence
rati onal e make sense primarily where the defendant is guilty of

substantial or repeated fault. Cf. Ocean Spray Cranberries,

Inc. v. Pepsico, Inc., 160 F.3d 58, 62 n.3 (1st Cir. 1998)

(di scussing Mass. Gen. Laws ch. 93A). There is obviously a
spectrum w th fraudulent intent or reckl essness at one end and
a lost record or close-call judgnments at the other. The
district court may have felt that the defendants, after many
years of service, were no worse than careless in the
transactions in question. If so, we would regard this as an
adequate basis for the court to exercise its discretion to deny
doubl e damages--although we do not suggest that seriously
negligent acts could never justify double damages.
Nevert hel ess, we think that the governnment is entitled,
under the law as we have clarified it, to an opportunity to
persuade the district court that the conduct of the defendants
reflects sufficient fault to warrant doubl e damages despite the
def endants' past services. The district court is entitled to
limt the inquiry: double danages is a renmedi al nmeasure and not
the occasion for a second trial. Rel at edl y, defendants can
di spute the award of attorney's fees on new grounds if they
choose, but at present no basis for refusing to inpose themis

apparent to us.
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The judgment is affirmed as to the recovery by the
government of $63,870.50 plus interest from the defendants.
I nsofar as it denied double damges and costs including
attorney's fees, the judgnent is vacated and the matter renmanded
for further proceedings consistent with this opinion.

It is so ordered.
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