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BOUDIN, Circuit Judge. This appeal raises the question

of what is constitutionally adequate notice to a prisoner of
civil proceedings to forfeit assets related to federal drug
crimes. The story begins with the indictnment, on Decenber 11,
1990, of Darryl Whiting for a series of drug-rel ated offenses.
Less than a year later, on July 24, 1991, Whiting was convicted
of cocaine distribution, 21 US.C. § 841(a)(1) (1994),
conducting a continuing crimnal enterprise, i1id. 8 848, and
nmoney | aundering, 18 U.S.C. 8§ 1956(a)(1l) (1994). This court
affirmed Whiting's conviction and sentence on appeal. Uni t ed
States v. Wiiting, 28 F.3d 1296, 1312 (1st Cir. 1994).1

On Decenmber 12, 1990, the day after Witing' s
indictment, the United States filed a civil conplaint for
forfeiture in rem of a piece of real property--the so-called
Crown Soci al and Recreation Hall--that Whiting (and two ot hers)

owned at 48 Geneva Avenue in Roxbury, Massachusetts. Feder a

IMultiple petitions for certiorari to the Suprenme Court
filed by MWhiting's co-defendants, whose convictions and
sentences were also affirnmed in this decision, were denied. See
Bowie v. United States, 513 U S. 956 (1994); Dixon v. United
States, 513 U.S. 994 (1994); Carnmichael v. United States, 513
U.S. 994 (1994); Wadlington v. United States, 513 U. S. 1009
(1994).
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| aw aut horizes forfeiture of real property that is used or
intended to be used to conmt or facilitate the conm ssion of
drug offenses. 21 U.S.C. § 881(a)(7) (1994).

The district court directed that notice of the
forfeiture proceedi ng be published in a | ocal newspaper and t hat
the conplaint and related papers be served upon Whiting by
certified mail at his home address and at the Deer |sland House
of Correction, a Massachusetts state facility where Whiting was

t hen being held. Notice was published in The Boston d obe three

times within the next thirty days. The governnent nmailed
notices as directed, but the certified mailing to Whiting's hone
was returned unopened; the governnent now concedes that the Deer
| sland mailing was al so sent but not delivered, and eventually
returned by the Marshals Servi ce.

VWi ting having failed to object to the forfeiture, the
governnment on March 28, 1991, noved for entry of default as to
the 48 Geneva Avenue property. See Fed. R Civ. P. 55(a).
Notice of the default was sent shortly thereafter to Whiting by
certified mail at the Plymuth County House of Correction to
whi ch Whiting had been transferred from Deer I|sland on Decenber
21, 1990. A copy of the governnment's default notion was al so

sent to Whiting's counsel in his crimnal case.



At Whiting's arraignnent in the crimnal case on April
24, 1991, multiple references to the civil forfeiture action
were made in Whiting's presence by the court, the governnent,
and Whiting's own counsel. At the request of Wiiting' s
attorney, the governnent re-sent the original conplaint and
rel ated papers by certified miil to the Plynouth County House of
Correction. Although the governnment received a return receipt
card postmarked May 9, 1991, signed by a prison official,
VWi ting denies ever having received the mailing and, while he
admts he knew of the governnment's earlier motion for default
and discussed it with his attorney, he says he thought that the
default would be withdrawn until he had been served with a
conpl aint and rel ated papers.

Since Whiting took no action to challenge the default,
a default judgnent and order of forfeiture were entered agai nst
the property on July 8, 1991, during the course of Wiiting's
crimnal trial. See Fed. R Civ. P. 55(b). Many nonths | ater,
on April 20, 1992, Wiiting wote to the U S. Attorney who had
handl ed the civil forfeiture proceeding, claimng to have seen
a newspaper notice that the property was shortly to be
auctioned. Whiting said that he had been "waiting for a date or
notice fromthe court” to challenge the forfeiture and referred

to a |awer whom he had hired on the matter. Nei t her Whiting
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nor his |lawer took any further action, and the United States
conveyed the property to purchasi ng nortgagees on October 14,
1992.

A second forfeiture proceeding is also at issue onthis
appeal . It concerns two gold and dianmond rings allegedly
bel onging to Wiiting that the Drug Enforcement Adm nistration
("DEA") seized from Wihiting' s then-fiancee, Deirdre MG aw, on
March 22, 1991. By statute, val uabl es obtained in exchange for,
or traceable to, drug transactions are subject to forfeiture.
21 U.S.C. § 881(a)(6) (1994). Because the value of the rings
was t hought to be $500,000 or |ess, DEA sought to forfeit the
rings by adm nistrative proceedings rather than through court
process. 21 U.S.C. § 881(d) (1994); 19 U.S.C. 88 1607(a), 1608,
1609 (1994); 21 C.F.R §§ 1316.75, 1316.77 (2000).

On June 3, 1991, DEA sent notice of both the seizure
and proposed adm nistrative forfeiture of the rings to Whiting
by certified mail at his home address and at the Plynouth County
House of Correction. The DEA separately mmiled notice to
Mc G aw. The notices sent to the separate honme addresses of
VWhiting and McGraw were returned unopened, but DEA received a
certified nmail receipt card postmarked June 11, 1991, signed by
the "mail officer"” at the Plynouth County House of Correction.

Following the certified mailings, DEA also published notice of
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t he proposed forfeiture in USA Today on three occasions in June
1991. See 19 U.S.C. § 1607(a) (1994); 21 C.F.R § 1316.75
(2000) .

An affidavit later supplied by the mail officer who
signed for Whiting's certified mailing said that, wunder the
officer's routine procedure, receipt of that mailing should have
produced an acknow edgnent form signed by Whiting, which should
t hen have been kept in the jail's records. However, the officer
did not recollect the particular delivery to Whiting, nor could
prison officials later find the form that would normally be
signed by the inmate. The affiant added that the prison
of ficial who searched for the formspecul ated that "the form may
have been | ost or m splaced” when the Plynmouth County House of
Correction was relocated around June 1994.

The notice prescribed a July 2, 1991, deadline for
contesting the admnistrative forfeiture, and also allowed
thirty days fromreceipt of the notice to request rem ssion or
m tigation. Wen both deadlines had apparently expired w thout
any objection, DEA, on July 22, 1991, declared the rings
forfeited to the United States. See 19 U.S.C. 8§ 1609 (1994); 21
C.F.R 8§ 1316.77 (2000). Nearly a year later, on June 9, 1992,
Whiting wote to the U S. Attorney's Ofice in Boston, asking

about the forfeiture status of the rings. |In response, he was
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advi sed to nmake inquiry of a named DEA agent, but Whiting then
waited three years until Novenber 1995 to wite to the agent
asking for return of the rings. In the neantine, on Novenber
25, 1992, the rings had been sold by the United States for
$4, 000.

This brings us to the proceedings in the district court
that led directly to this appeal. On March 6, 1996, Whiting
filed in the district court a pro se motion for return of
property. See Fed. R Crim P. 41(e). The clerk's office in
the district court apparently filed the notion as part of

VWi ting's then-pendi ng habeas action, Whiting v. United States,

Civ. A No. 95-11885-REK, which the district court dism ssed on
Oct ober 24, 1996. When this court affirmed the denial of
VWiting's habeas petition, it remanded the mtter to the
district court to consider Whiting's motion for return of

property. Whiting v. United States, 215 F.3d 1313, 1998 W

1281294, at *2 (1st Cir. 1998) (per curiam (unpublished table
deci si on).

Al though the motion for return of property was
originally addressed to the rings, Witing nmoved after our
remand to include in his demand the return of the 48 Geneva
Avenue property, as well as listed personal property which he

all eged to have been |ocated at that prem ses (the government
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deni es ever having seized such property). Whiting v. United
States, 29 F. Supp. 2d 25, 27-28 (D. Mass. 1998). On Novenber
30, 1998, the district court allowed the notion to anmend the
conplaint but denied the motion for return of property as
anended. 1d. at 27, 31-32.

In its decision, the district court denied Whiting's
notion for an evidentiary hearing on the matter, because there
was no adequate proffer of specific, material evidence or other
reason to believe that anything material would be adduced.
Whiting, 29 F. Supp. 2d at 27-28. Then, in an orderly fashion,
the court found that Whiting was precluded from attacking the
forfeiture of the rings because he had had sufficient notice of
the forfeiture and, independently, because his claim to the
rings was barred by laches. 1d. at 30-31. As to the 48 Geneva
Avenue property, the court found that adequate notice had been
gi ven and, independently, that Whiting had had "notice in fact"
of the forfeiture proceeding. [|d. at 31-32.

Wi ting now appeal s fromthe district court's judgnment,
and we affirm The basis for our decision is that Witing
received constitutionally adequate notice of both forfeitures
because notice was given by certified mail properly addressed to
himat the prison in which he was actually being held, and the

forfeitures t herefore rested upon valid j udi ci al or
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adm ni strative rulings. W reach and decide this constitutional
i ssue only because the alternative grounds (actual notice and
| aches) given by the district court do not thenselves suffice to
decide the entire case. To explain why this is so, we begin
with the alternative grounds adopted by the district court.
Wth respect to the 48 Geneva Avenue property, the
district court held that--even if Wiiting did not receive the
mai | ed notice--it was legally sufficient that he had "notice in

fact” of the forfeiture proceeding fromother sources, Witing,

29 F. Supp. 2d at 31-32. Ci. United States v. Approximtely

2,538.85 Shares of Stock, 988 F.2d 1281, 1285 (1st Cir. 1993).

The civil forfeiture was discussed in detail in Witing s
presence at his April 24, 1991, arraignnment in the crim nal

case, see Wiiting, 29 F. Supp.2d at 31-32, and, as the district

court m ght also have noted, Whiting has admtted that he and
his attorney did receive notice of the governnment's March 28,
1991, notion for default judgment.

VWhiting's response, that such informal notice was
neither tinmely nor detailed enough to provide effective notice,
IS unpersuasive. VWiting had anple tinme after the April 24,
1991, hearing to contest the forfeiture before the entry of the
default judgnment on July 8, 1991; he could also have filed a

notion to set aside the default judgnent and vacate the order of
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forfeiture, Fed. R Civ. P. 60(b), before the property was
conveyed on October 14, 1992. If detail was |acking at the
hearing, it was provided by Whiting' s receipt of the notion for
default judgnent.

Argui ng that post-default notice in fact is not enough,

am cus curiae quotes Millane v. Central Hanover Bank & Trust

Co., 339 U. S. 306 (1950), for the proposition that a party nust

be able to "choose for hinself whether to appear or default,

acqui esce or contest," id. at 314 (enphasis added by am cus
curi ae). Yes, this is the Supreme Court’s |anguage, but the
gist of Mullane is that due process is about notice sufficient
to ensure a neani ngful opportunity to be heard. Since Witing
had not received actual notice prior to entry of default, the
district court would surely have given a notion to vacate the
default as nuch consideration as a tinely-filed answer to the
original conplaint. Thus, the district court's alternative
ground woul d al one support the forfeiture of the Geneva Avenue
property.

Wth the rings the district court's alternative ground
(laches) is weaker. One m ght ask why | aches is even a possible
bar since there is a six-year statute of limtations, 28 U S.C
8 2401(a) (1994), which is arguably applicable, Boero v. DEA,

111 F. 3d 301, 305 n.5 (2d Cir. 1997), and Wiiting's notion for
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return of property was brought within six years of the seizure
of the rings.? But there is sone precedent for the viewthat in
deal i ng with noti ons to return property, equi t abl e
considerations are at play and a request to recover wongly-
sei zed property may be barred by | aches even where a statute of
[imtations exists and has been satisfied.?

Assuni ng arguendo that a | aches defense i s perm ssi bl e,
it required a show ng both of unreasonabl e delay by Witing and

prejudice to the governnent. Mur phy v. Tinberlane Reg'|l Sch.

Dist., 22 F.3d 1186, 1189 (1st Cir.), cert. denied, 513 U S. 987

(1994). The district court held that it was unreasonable for

VWiting to wait over three years after he had actual notice that
a forfeiture proceedi ng was i mm nent before noving for return of
the rings and that prejudice to the governnent was shown by the

fact that records that nm ght have shown his actual receipt of

20f course, Whiting's suit within six years of seizure would
not save himif there were avalid judgnment forfeiting the rings
to the United States, since that judgnment could only be attacked
within the time limts provided by the rules. See Fed. R Civ.
P. 60. But, since Witing's notion was filed within six years
of the seizure of the rings, the governnment cannot invoke the
statute of limtations to preclude VWhiting from seeking to
litigate the validity of the earlier judgnment for |ack of
notice, which is why it has invoked the |aches doctrine as a
fall back

SE.g., Cornetta v. United States, 851 F.2d 1372, 1378 (Fed.
Cir. 1988); United States v. Mulligan, 178 F.R D. 164, 166 (E.D
Mch. 1998); but cf. lkelionwu v. United States, 150 F.3d 233,
237-38 (2d Cir. 1998).
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the certified mail notice at the Plymuth County House of
Correction were no |l onger available. Witing, 29 F. Supp. 2d at
31.

VWhiting's explanation for his three-year delay is
unconvincing, Witing, 29 F. Supp. 2d at 31, but we are not
persuaded that the governnment, which has the burden of proof on

both elements, Ansin v. River Oaks Furniture, Inc., 105 F.3d

745, 757 (1st Cir.), cert. denied, 522 U S. 818 (1997), has yet

proved prejudice fromthe delay. Admttedly, the affidavit of
the mail officer said that another prison official had searched
for the formin question and had surm sed that it had been | ost
when the jail was relocated in June 1994. But we think that, to
prove prejudice, the government would have to show that its
prisoner signatures cards were normally retained for at | east

five years and that the critical files were likely lost in the

nove.

Of course, on remand t he government m ght still be able
to give a firmer foundation to its claim of prejudice. Yet
there are limts to how far courts need to strain to avoid

facing a constitutional question, cf. Lowe v. SEC, 472 U. S. 181,

212 (1985) (Wite, J., concurring), and for us to remand for
further proceedings, which mght or mght not nmoot the

constitutional question, seens neither conpul sory nor prudent.
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Since the question is a recurring one, we therefore turn to the
constitutional issue: whether certified mail notice, sent to
the prisoner at the proper address, affords due process in a
civil forfeiture case.

Due process requires the governnment to afford an owner
"notice and an opportunity to be heard" before civilly

forfeiting his property, United States v. Janmes Dani el Good Real

Prop., 510 U. S. 43, 46 (1993), but actual receipt of notice by

t he defendant is not automatically required. Millane v. Central

Hanover Bank & Trust Co., 339 U.S. 306, 314 (1950). Rat her,
Mul | ane said that due process requires the provision of "notice
reasonably cal cul ated, under all the circunstances, to apprise
interested parties of the pendency of the action and afford t hem
an opportunity to present their objections.” 1d. "Reasonably
cal cul ated" neans |ikelihood, not certainty.?

If the Suprenme Court's |anguage is taken literally,
then the Miullane test is satisfied here. The governnent sent a
certified letter to Whiting at the prison facility in which

VWi ting was actually being held. The mail is a well-recognized

“Mul | ane itself indicated that mailing notice to persons at
their |last known address, plus newspaper publication, would be
sufficient where a common trust sought to settle its accounts.
Mul | ane, 339 U.S. at 317-19; see also Tulsa Prof'l Collection
Servs., Inc. v. Pope, 485 U.S. 478, 490-91 (1988) (sane as to
notice to creditors of a deceased's estate).
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means of communicating inportant information, see, e.q.,

Mennonite Bd. of M ssions v. Adans, 462 U S. 791, 799-800

(1983), and certified mil has further safeguards (i.e.,
signature of recipient upon delivery and return of the signed
recei pt card). Absent proof to the contrary, it is a fair
assunmption that properly addressed «certified letters to
prisoners are ordinarily delivered.

I f the question were solely one of best practices, the

right answer would likely be for the government to furnish
evidence of actual delivery to an inmate. Even though
certified mail is presunptively well calculated to supply

notice, proof of actual delivery would give better assurance and

is arguably quite feasible. Cf. Mennonite Bd. of M ssions, 462

U S. at 799-800. Where the claimant is being held in a federal
facility, the federal governnent has control of the prisoner.
And, where as here, the inmate is being held in a state facility
by arrangement wth federal authorities, the latter can
presumably stipulate that forfeiture notices are to be delivered
to the inmate and a signature secured from the inmate or the
delivering guard attesting to delivery.

However, there i s daylight bet ween desirabl e policy and
the bare mnimm required by the Constitution. Mul | ane' s

"reasonably cal cul ated” standard, with its enphasis on
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reliability rather than <certainty, has been consistently
reaffirmed by the court.>® The only arguabl e exception--Covey

v. Town of Sonmers, 351 U S. 141, 146-47 (1956), in which the

Suprene Court found that nmailed notice to a known "unprotected
i nconpet ent " was i nsufficient--invol ved a clearly
di stingui shable situation. And, if it is somewhat nechani cal

the Mullane fornmula is also easy to apply. 1In all events, it is
for the Supreme Court to alter or depart from | ongstanding

precedent. State Gl Co. v. Khan, 522 U. S. 3, 20 (1997).

Anmong circuits that have considered the i ssue, a clear
plurality--the Sixth, Seventh, Ninth, and Tenth Circuits--hold
that certified mail to a prisoner is presunptively sufficient.?®
Respected judges in other circuits have taken a different view,
but these circuits thensel ves have not coal esced around a single
alternative. The Second Circuit has held that prisoner receipt
of notice is required, if a federal crimnal case is pending

against a federal inmate; the Third Circuit says mailing is

See, e.0., Tulsa Prof'l Collection Servs., 485 U. S. at 490;
Greene v. Lindsey, 456 U. S. 444, 455-56 (1982); Robinson v.
Hanr ahan, 409 U. S. 38, 39-40 (1972) (per curiam; Schroeder v.
City of New York, 371 U. S. 208, 211-13 (1962); Walker v. City of
Hut chi nson, 352 U.S. 112, 115-16 (1956).

®United States v. Tree Top, 129 F.3d 1266, 1997 WL 702771,
at *2 (6th Cir. 1997) (unpublished table decision); Krecioch v.
United States, 221 F.3d 976, 981 (7th Cir. 2000); United States
v. Lido Motel, 135 F.3d 1312, 1315-16 (9th Cir. 1998); United
States v. Cark, 84 F.3d 378, 381 (10th Cir. 1996).
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adequate if the government offers proof that prison internal-
delivery procedures are adequate; and the Eighth Circuit
seem ngly goes furthest to adopt Whiting's position.”’

Needl ess to say, the governnment nust show, if the issue
is contested, that the notice was mailed to the prison in which

the claimnt was in fact being held. See Graldo, 45 F.3d at

511; Krecioch, 221 F.3d at 980; cf. Robinson, 409 U.S. at 40;

Sarit v. DEA, 987 F.2d 10, 14-15 (1st Cir.), cert. denied, 510

U.S. 888 (1993). Simlarly, if the governnent knew that nuai
delivery in a particular prison was unreliable but sent the
notice by this nmeans wi thout any ot her precaution, nmail delivery
woul d not satisfy due process. Here, there are no allegations
of this kind nor of any other special circunstance that m ght
warrant a departure from Mullane's general rule.

It is well to be realistic about the situation: given
the incentives, inmate denials that mailed notice was actually

received are doubtl ess nuch nore common than m sdelivery, and

‘Weng v. United States, 137 F.3d 709, 710 (2d Cir. 1998)
(Leval, J.) (federal prison); United States v. One Toshi ba Col or
Tel evision, 213 F.3d 147, 155 (3d Cir. 2000) (en banc) (Becker,
C.J.) (cited with approval by United States v. Mnor, -- F.3d --
, 2000 W 1288668, at *6 (4th Cir. 2000)); United States v. Five
Thousand Dollars in U S. Currency, 184 F.3d 958, 959-60 (8th
Cir. 1999) (federal prison); United States v. Whodall, 12 F. 3d
791, 794-95 (8th Cir. 1993) (notice to local jail insufficient
where inmate says that he was on bail at a different residence
known to the governnent).
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know edge i s probably wi despread anong defendants in drug cases
that the governnent does |ook to harvest assets from drug
deal ers incident to crimnal cases. Still, it would be nore
conforting to see the governnent turn square corners and secure
notice of actual receipt. At oral argunent, we were encouraged
to think that the government may be noving in this direction.

Affirned.
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