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SELYA, Circuit Judge. This litigation crashes on the

shoal s of res judicata. Because the district court correctly
apprehended this reality, we affirmits entry of judgnent in the
defendant's favor.

| . BACKGROUND

The rel evant facts are undi sputed. Dr. Peter Boateng,
a black man from Ghana, began teaching accounting at the San
German canpus of InterAmerican University (the University) in
1988. Seven years later, the University denied him tenure but
ext ended his probationary termas a professor for an additional
year (during which tinme his candidacy was to be reeval uated).
After unsuccessfully requesting reconsideration of the tenure
denial, Boateng filed suit in the Puerto Rico Court of First
| nstance (Suit No. 1) on July 31, 1995. In his conplaint, he
i nvoked Puerto Rico law and alleged breach of contract and
di scrim nation on the basis of race and nationality.

On March 16, 1996, Boateng anended his conpl aint to add
an allegation that the University had retaliated agai nst hi mby
i nvestigating charges that he had pl agi ari zed some of his course
materials. Followi ng the conpletion of discovery and a six-day
bench trial, the court entered a judgnent in the University's

favor. See Boateng v. InterAnerican Univ., No. | PE95-0122

(P.R. Super. Mar. 30, 1998). Boateng's efforts to undo the

- 3-



judgment —including a notion for reconsideration, an abortive
appeal to the Puerto Rico Circuit Court of Appeals, and a
petition for certiorari to the Puerto Rico Supreme Court —were
uni formy unavailing.

Vi | st prosecuting Suit No. 1, Boateng plied a parall el
cour se. On January 19, 1996, after what Boateng apparently
considered to be an unfavorable change of venue in Suit No. 1,
he filed a second suit in the United States District Court for
the District of Puerto Rico (Suit No. 2). The only rel evant
difference between the amended conplaint in Suit No. 1 and the
conplaint in Suit No. 2 was that the latter included a statenment
of claimunder Title VII, 42 U.S.C. 88§ 2000e to e-17.1 On April
8, 1996, the University noved for dism ssal of Suit No. 2 or, in
the alternative, a stay. It attached to its notion an English
translation of the conmplaint in Suit No. 1. The district court
denied this notion.

The University fil ed another notion to dism ss Suit No.

2 on May 6, 1998, this tinme arguing that the judgnent in Suit

Boateng failed to obtain tenure at the end of the 1995-96

probati onary peri od. His enploynent with the University was
term nated on July 31, 1997 (when a final, nonrenewabl e one-year
contract expired). He thereafter attenpted to anend his
conplaint in Suit No. 2 to include allegations of discrimnation
in respect to these events. The district court denied the
not i on. On appeal, Boateng does not assign error to that
ruling.
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No. 1 (a copy of which was attached to the notion) barred
further proceedings. In response, Boateng asserted that the
j udgment was not final because, at that nonment, the thirty-day
appeal period (which he claimed had been tolled by the pendency
of his nmotion for reconsideration) had not run. This rebuttal
argunment collapsed on June 30, when the Puerto Rico Circuit
Court of Appeals dism ssed as untinely Boateng' s appeal fromthe
judgnment entered in Suit No. 1.

Boateng' s fall back position was that his federal court
case dealt with "matters different fromthose of the state court
case (Title VII)." The district court rejected this argunment

and entered judgnent in favor of the University. See Boateng v.

InterAmerican Univ., 36 F. Supp. 2d 60 (D.P.R 1998). Thi s

appeal ensued.
1. ANALYSIS
We review de novo orders granting summary judgnment.

See Garside v. Osco Drug, Inc., 895 F.2d 46, 48 (1st Cir. 1990).

In undertaking such review here, we bifurcate our analysis,
first addressing a procedural point and then discussing the
applicability of res judicata in the circunstances of this case.

A. Conver si on.

Boateng posits that the court below effectively

converted the University's second nmotion to dismss into a
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nmotion for summary judgnment, expressly relying upon the
conplaint and judgnent in Suit No. 1 in reaching its decision.
He assigns error, contending that the court failed to furnish
hi m advance notice and an opportunity to present opposing
evi dence before venturing outside the four corners of the
pl eadings in Suit No. 2. This contention derives from Fed. R
Civ. P. 12(b), which provides that:

If, on a [Rule 12(b)(6)] nmotion

natters out side the pleading are presented

to and not excluded by the court, the notion

shall be treated as one for sunmary j udgment

and di sposed of as provided in Rule 56, and

al | parties shall be given reasonable

opportunity to present all material mde

pertinent to such a notion by Rule 56.

As a prelimnary matter, we question whether this case
actually involved conversion. After all, a court may |ook to
matters of public record in deciding a Rule 12(b)(6) nption

wi t hout converting the notion into one for sunmmary judgnent.

See Watterson v. Page, 987 F.2d 1, 3-4 (1st Cir. 1993). And a

court ordinarily may treat docunents from prior state court

adj udi cations as public records. See Henson v. CSC Credit

Servs., 29 F.3d 280, 284 (7th Cir. 1994) (collecting cases). 1In
light of these principles, it is at |east arguable that this
case does not involve conversion at all.

Havi ng rai sed this point, we conclude that we need not
decide it definitively. The University has not challenged the
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fact of conversion, and we therefore assume, for argunent's
sake, that the court converted the notion. On that assunption,
we consi der Boateng's procedural argunent.

We have interpreted Rule 12(b) as requiring sone type
of notice as a condition precedent to a court's conversion of a
motion to dismss into one for sunmary judgnent. See, e.q.

Collier v. City of Chicopee, 158 F.3d 601, 603 (1st Cir. 1998),

cert. denied, 526 U S. 1023 (1999). Wthal, "this circuit does

not nmechani stically enforce the requirenment of express notice of

a district court's intention to convert a Rule 12(b)(6) notion

into a motion for summary judgnent. I nstead, we treat 'any
error in failing to give express notice as harm ess when the
opponent has received the affidavit and materials, has had an
opportunity to respond to them and has not controverted their

accuracy. Chaparro- Febus v. International Longshorenmen Ass'n,

Local 1575, 983 F.2d 325, 332 (1st Cir. 1992) (quoting Mody v.

Town of Weynouth, 805 F.2d 30, 31 (1st Cir. 1986) (per curiam);

see also Rodriguez v. Fullerton Tires Corp., 115 F.3d 81, 83

(1st Cir. 1997) (explaining that "[t]he proper approach to
conversion wunder [Rule 12(b)] 1is functional rather than
mechani cal ") . Viewed against this mse en scene, Boateng's

position is untenable.



The docunents on which the district court relied were
famliar to Boateng. The University submtted copies of those
documents in the course of litigating Suit No. 2, and in all
events, Boateng obviously possessed copi es of both the conpl ai nt
he hinself had filed in Suit No. 1 and the judgnent term nating
t hat action. The notion to dismss explicitly nmentioned the
conpl aint and the judgnent, and rendered the court's reliance on
t hose docunents readily foreseeable. Furthernore, sonme seven
nont hs el apsed between the service of the University's second
notion to dismss and the district court's decision. Duri ng
this interval, Boateng filed two responsive pleadings, one of
whi ch included a copy of a notion for reconsideration in Suit
No. 1 (thus inpliedly inviting the court to consider the record
in that case). The short of it, then, is that Boateng was
fam liar with the proffered docunents, had anple opportunity to
respond to them and, in fact, did so. By the sanme token, he
had a full and fair chance to contest the accuracy of the

proffered docunents, but did not do so.?

’2ln his brief, Boateng hints that, had he been given
explicit notice of the court's intent to convert the notion, he
woul d have submtted additional evidence in support of his
position on the res judicata defense. When pressed at ora
argunment to el aborate on that possibility, however, Boateng's
counsel was unable to identify any such evidence.
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That ends the matter. No nore was exigible to effect
substantial conpliance with the applicable notice requirenment.

See Collier, 158 F.3d at 603 (explaining that "the notice

requi rement [anent Rule 12(b)] can be satisfied when a party
recei ves constructive notice that the court has been afforded
the option of conversion —a phenonenon that occurs when, for
exanpl e, the novant attaches to his motion, and relies on,
mat eri al s dehors the pleadings"). If failing to announce the

conversion entailed error at all —a matter on whi ch we need not

opi ne —the error was harnl ess. See Chaparro-Febus, 983 F. 2d at
332.

B. Res Judi cat a.

We turn nowto the res judicata issue. |In determ ning
the preclusive effect of a state court judgnent in federal court
— and Puerto Rico is, for this purpose, the functional

equi val ent of a state, see Cruz v. Melecio, 204 F.3d 14, 18 n.2

(1st Cir. 2000) — the question is whether courts in the
rendering state woul d ascri be preclusive effect to the judgnent.

See 28 U.S.C. §8 1738; see also Krenmer v. Chenical Constr. Corp.,

456 U.S. 461, 466 (1982). For a judgnment to have preclusive
effect in a subsequent action, Puerto Rico |law requires "the
nost perfect identity between the things, causes, and persons of

the litigants, and their capacity as such.” P.R Laws Ann. tit.
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31, § 3343. Boat eng concedes that the two suits involve
identical parties, but asseverates that there is no perfect
identity of "things" or "causes" between them Thi s
asseveration cannot w thstand scrutiny.

Puerto Rico courts do not interpret the phrase "perfect

identity" literally. See Cruz, 204 F.3d at 19; Futura Dev.

Corp. v. Centex Corp., 761 F.2d 33, 43-45 (1st Cir. 1985). For

res judi cata purposes, "[t]he thing corresponds basically to the

obj ect or matter over which the action is exercised." Lausel

Mar xuach v. Diaz de Yafiez, 3 P.R O fic. Trans. 742, 745 (1975).
The test for identity of "things" is whether a decision in the
second action may contradict the prior adjudication. See A&P

Gen. Contractors, Inc. v. Asociaci 6n Cana, 10 PR O fic. Trans.

987, 998 (1981). Simlarly, "cause" refers to the main ground
or origin of the action. See id. It thus becones apparent that
Puerto Rico, though a civil law jurisdiction, follows the
general contours of the transactional approach in its res

judicata jurisprudence. See Restatenent (Second) of Judgnents

8 24(1) (1982) (explaining that a valid and final judgment
extinguishes "all rights of the plaintiff to renmedi es agai nst
the defendant with respect to all or any part of the
transaction, or series of connected transactions, out of which

the action arose").
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In this instance, the comonwealth court, after
consi dering Boateng's clainms arising fromthe denial of tenure
and the plagiarism investigation, expressly held that "the

University fully conplied with its contractual responsibilities

towards . . . Boateng" and that "the University did not
di scrimnate against . . . Boateng due to his race, color or
nationality." Boateng v. InterAmerican Univ., No. | PE95-0122

(P.R Super. Mar. 30, 1998). The court also specifically found
t hat Boateng had committed plagiarism See id. The present
action derives fromthe sanme nucl eus of operative facts, and a
ruling in Boateng's favor obviously would contradict these
earlier determ nations. We conclude, therefore, that the
requisite identity of "things" and "causes" is present.

Boat eng espouses a contrary view, relying heavily on
the fact that Suit No. 2 included a Title VIl clai mwhereas Suit
No. 1 did not. This reliance is mslaid. As a general matter,
a difference in the legal theories asserted in two suits that
arise fromthe sane transaction (or set of transactions) does
not undernmine the identity of causes between them See Kale v.

Conbined Ins. Co., 924 F.2d 1161, 1166 (1st Cir. 1991).

Speci fically, under Puerto Rico |l aw, such an "argunment m stakes
the | egal cause of action for the factual 'cause' contenpl ated

by Puerto Rico's preclusion statute: precl usion requires an
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identity of the latter, not the forner." Baez- Cruz .

Muni cipality of Comerio, 140 F.3d 24, 30 (1st Cir. 1998). As

the Puerto Rico Suprene Court has expl ained, "cause" is "'the
principal ground, the origin of the actions or exceptions raised
and decided, and it nust not be m staken for the neans of proof
nor for the |legal grounds of the <clains adduced by the

parties. Lausell Marxuach, 3 P.R Ofic. Trans. at 746

(quoting VII1-2 Jose Maria Manresa, Conentarios al Cbédigo Civil

Espafiol 301 (6th ed. 1967)). Accordingly, Boateng did not have
a right to bring separate and successive suits on different
|l egal theories arising out of a single nucleus of operative
facts.

To be sure, in Puerto Rico, res judicata operates to
preclude only clains that were or could have been raised in a

previous suit.® See Conmmonwealth v. Sociedad Civil Agricola e

| ndustrial, 4 P.R O fic. Trans. 546, 554 (1975) (per curiam;

Mercado Riera v. Mercado Riera, 100 P.R R 939, 949 (1972).

Endeavoring to wap himself in this exception, Boateng avers

that he could not have brought a Title VII claim when he

SThe same rule obtains in other jurisdictions that foll ow
the transactional approach. See, e.g., Mssachusetts Sch. of
Law at Andover, Inc. v. Anerican Bar Ass'n, 142 F.3d 26, 38 (1st
Cir. 1998) (applying federal law); Fiumara v. Fireman's Fund
Ins. Cos., 746 F.2d 87, 91 (1st Cir. 1984) (applying New
Hanmpshire | aw).
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commenced Suit No. 1 because he did not receive a right-to-sue
letter fromthe Equal Enployment Opportunity Conm ssion (EEOC)
until October 24, 1995 (nearly three nonths after he conmmenced
Suit No. 1). This argunment fails for two reasons.

For one thing, Boateng did not advance this point in
the ower court. It is, therefore, procedurally defaulted. "If
any principle is settled inthis circuit, it is that, absent the
nost extraordinary circunstances, |egal theories not raised

squarely in the |ower court cannot be broached for the first

time on appeal." Teansters Union, Local No. 59 v. Superline
Transp. Co., 953 F.2d 17, 21 (1st Cir. 1992). Because the

record here reflects no sufficiently excusatory circunstances,
Boateng has forfeited the right to hawk the unavailability of
the right-to-sue letter in this court.

For another thing, on facts |ess defendant-friendly
than those of this case, several courts have held Title VII
claims to be precluded by a prior adjudication even though a

right-to-sue letter had not been obtained until after fina

judgnment had entered in the first action. See Heyliger v. State

Univ. & Comunity College Sys., 126 F.3d 849, 854-56 (6th Cir

1997); Herrmann v. Cencom Cable Assocs., 999 F.2d 223, 225 (7th

Cir. 1993); Wods v. Dunlop Tire Corp., 972 F.2d 36 (2d Cir.

1992). A fortiori, there is no principled basis for reaching a
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different result where, as here, the plaintiff obtained
perm ssion to sue fromthe EEOC while his first suit was stil
pendi ng.

This conclusion seens particularly well justified
because Boateng largely controlled the timng of the rel evant
events (for exanple, he could have sued a few nonths |ater).
More than two years el apsed between his recei pt of the right-to-
sue letter and the entry of final judgnment in Suit No. 1.
During that interval, he could easily have amended hi s conpl ai nt
in Suit No. 1 toinclude the Title VIl claim state courts have

concurrent jurisdiction over Title VII clains, see Yellow

Freight Sys., Inc. v. Donnelly, 494 U. S. 820 (1990), and | eave

to amend pleadings in the Puerto Rico courts is "freely given
when justice so requires,” P.R R Civ. P. 13.1. | ndeed,
Boat eng successfully amended his conplaint in Suit No. 1 shortly
after receiving the right-to-sue letter, but elected not to
mention Title VII. He has no one to blane but hinmself for
failing to present the Title VII claim to the commonweal th
court.

Boateng al so asserts that the conplaint in Suit No. 2
al l eges acts of discrimnation and retaliation that were not
before the commonwealth court in Suit No. 1, thus dissipating

the requisite identity of "things" and "causes." This assertion
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is basel ess. W have conpared the pertinent materials fromthe
two cases. The sole act of retaliation properly pleaded in Suit
No. 2 concerned the plagiarism investigation — an allegation
that was covered by Boateng' s anended conmplaint in Suit No. 1
and di scussed at |ength by the commonwealth court in its final

judgnment. See Boateng v. InterAnmerican Univ., No. | PE95-0122

(P.R Super. Mar. 30, 1998) (finding specifically that Boateng
had comm tted plagiarism. Boateng may not have been obli gated
to bring the retaliation claim at the same tinme as his other

claims, see Pleming v. Universal-Rundle Corp., 142 F.3d 1354

(11th Cir. 1998); Herrmann, 999 F.2d at 227, but, having done
so, he cannot escape the preclusive effect of the comopnwealth
court judgnment as to this claim

We have one nore bridge to cross. Noting that Puerto
Ri co courts ascribe preclusive effect only to judgnents that are
final and unappeal able, see Cruz, 204 F.3d at 20-21, Boateng
mai ntains that his appeal fromthe commonweal th court judgnment
was still pending when the federal district court ruled (and
that, therefore, the ruling cannot stand). This argunent is
unpersuasi ve. Even if Boateng's facts are correct —whi ch seens
unl i kely considering that the Puerto Rico internedi ate appell ate
court dism ssed his appeal as untinely sonme five nonths before

the federal district court acted —it is undisputed that the

-15-



Puerto Rico Suprene Court has now denied certiorari, |eaving
Boateng with no other recourse in the commonwealth courts.
Thus, the judgnent in Suit No. 1 is now indisputably final and
unappeal abl e. W will not engage in the enpty gesture of
remandi ng this case for entry of a new order reaching the sane

result. See Aoude v. Mbil GI Corp., 862 F.2d 890, 895 (1st

Cir. 1988); cf. Equitable Life Assur. Soc'y v. Porter-Engl ehart,

867 F.2d 79, 84 n.3 (1st Cir. 1989) (refusing to engage in "an
el aborate game of ring-around-the-rosy"™ whereby the parties
woul d end up exactly where they had begun).
I11. CONCLUSI ON

To recapitulate: (1) the district court's failure to
provi de explicit notice that it planned to convert the notion to
dismss to one for sunmmary judgnent, if error at all, was
harm ess under the circunstances because Boateng received the
extrinsic materials relied upon by the district court, had anple
opportunity to respond to them and did not question their
accuracy; and (2) the fact that the comonwealth court's
judgnment in a suit involving identical parties, causes, and
things is now final and unappeal able confirnms the district
court's founded conclusion that res judicata bars the present

acti on.
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We need go no further. Boateng had a full bite of the
appl e —and the choice of the bite was his. He is not entitled

t o anot her ni bbl e.

Affirned.
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